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CASES 


ARGUED  AND  DETERMINED 


ZV  THE 


SUPREME    COURT    OP    TENNESSEE, 


FOB  THB 


WESTERN  DIVISION. 


JACKSON.    APRIL  TERM,  1838. 
BROWN  V.  BALDRIDGE. 

Gbaht.  When  it  begint  to  exist — daU — registratkn — relation.  The  date  of  a  gpnnt,  not 
that  of  its  registrationf  designates  its  commencement  as  a  muniment  of  title.  Whenever 
registeredi  a  grant  relates  to,  and  has  full  and  complete  existence,  for  all  purposes,  from  its 
date,  the  registration  not  being  intended  to  give  it  existence,  but  to  preserve  and  perpetuate 
the  evidences  that  it  already  exists,  and  being  itself  as  good  without  as  with  a  date.  See 
Van  Pelt  V.  Pugh,  1  Dev  &  Bat  210.  [Ace  Weakley  v.  Wilson,  1  Tenn.  870,  and  cases 
there  dted.] 

Samb.  lAmitationg,  Hence,  the  time  of  prescription  is  to  be  counted  from  the  date,  and  not 
ttom  the  registration,  of  the  grant 

This  action  of  ejectment,  for  640  acres  of  land,  was  submitted  to  Barrt, 
Judge  of  the  11th,  sitting  for  Harris,  Judge  of  the  9th  Circuit,  at  October 
Term,  1837,  of  Weakley  Circuit  Court,  upon  an  agreed  case,  in  which  it 
appeared, — 

That  military  warrant,  5071,  dated  December  6,  1797,  had  been  issued 
by  North  Carolina  to  Martin  Armstrong,  requiring  him  to  survey  for 
Daniel  Baldridge,  a  private,  640  acres  within  the  limits  of  the  lands 
reserved  by  law  for  the  officers  and  soldiers  of  the  continental  line  of  the 
State ;  that  the  Board  of  Commissioners  for  West  Tennessee  had  given 
Baldridge  a  certificate,  dated  July  10,  1822,  that,  by  virtue  of  said  war- 
rant, he  was  entitled  to  enter  640  acres,  by  location  873,  with  any  of  the 
principal  surveyors,  south  and  west  of  the  Congressional  Reservation  Line : 
that  thereupon  entry  725  [2]  had  been  made,  dated  December  24,  1822  ; 
that  by  an  instrument  under  seal,  dated  March  7,  1823,  Baldridge  had,  in 
consideration  of  love  and  affection,  given  to  his  sons,  William,  the  defend- 
ant, and  Andrew,  their  heirs  and  assigns,  all  hb  right,  &c.,  to  said  640 
acres,  if  located,  and  if  not,  then  to  the  warrant,  &c ;  that  the  land  had 
been  surveyed  in  the  name  of  Baldridge,  the  father,  July  17, 1823 ;  that  the 
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and  certificate  had  been  assigned  bj  the  Trustees  of  the  University  of 
Forth  Carolina,  by  their  attorney  in  &ct,  Samuel  Dickens,  to  the  lessor 
of  the  plaintiff,  December  14,  1824;  that  in  January,  1825,  the  defendant, 
William  Baldridge,  had  taken  possession  of  the  premises,  claiming  to  hold 
them  under  the  above  gift  from  his  father ;  that  a  patent  founded  upon  the 
aforesaid  entry  had  been  issued  by  the  State  of  Tennessee  to  the  lessor  of 
the  plaintiff,  dated  January  1,  1827,  which  had  been  registered  in  the  reg- 
ister's office  of  the  Western  District,  May  29,  1627 ;  that  the  defendant 
had  continued  his  possession  down  to  April  22, 1834,  when  this  action  was 
commenced.     And  the  question  was,  -^ 

Whether  land  is,  in  legal  contemplation,  granted  from  the  datey  or  from 
the  registration  of  the  grant  ?  If  from  the  date,  then  the  plaintiff's  right 
of  action  had  accrued  more,  but  if  from  the  registration,  then  less  than 
seven  years  before  the  commencement  of  the  suit. 

The  defendant  had  judgment,  from  which  the  plaintiff  prosecuted  his 
appeal  in  error. 

Reese,  J.,  delivered  the  opinion  of  the  Court  —  Seven  years  having 
intervened  between  the  date  of  the  grant,  under  which  the  defendant 
claims,  and  the  institution  of  the  suit,  the  statute  of  limitations  consti- 
tutes a  bar  to  the  I'ecovery  of  the  plaintiff  in  the  present  case,  if  the  date 
of  the  grant  itself,  and  not  the  time  of  its  registration  shall  designate  the 
commencement  of  the  grant  as  a  muniment  of  title.  And,  at  the  threshold, 
we  may  remark,  that  the  exclusive  object  in  requiring  a  date  to  be. an- 
nexed to  all  such  instruments,  is  to  establish  and  perpetuate  the  evidence 
of  the  fact  as  to  when  the  instrument  had  its  existence.  The  indorsement 
of  the  register  in  this  case  is  necessary  to  show  the  fact  of  registration, 
but  it  would  be  as  good  without  as  with  a  date.  In  the  thousands  of 
instances  in  which  grants  have  [8]  been  produced  in  courts  of  justice,  it 
has  never  been  ruled  or  intimated,  that  for  the  purpose  of  giving  effect  to 
the  statute  of  limitations,  or  for  the  purpose  of  determining  the  question  of 
elder  or  younger  title,  the  date,  not  of  the  grant,  but  of  the  registration  of 
it  must  be  resorted  to.  The  regbtration  of  the  grant  is  not  intended  to 
give  it  existence,  but  to  preserve  and  perpetuate  the  evidence  that  it  already 
exists.  It  is  unnecessary,  however,  that  we  should  in  this  case  determine 
whether  the  regbtration  be  necessary  to  the  validity  of  the  grant,  enter- 
taining as  we  do  no  doubt  whatever  that  the  grant  when  r^;istered  relates 
to,  and  has  full  and  complete  existence  for  all  purposes,  from  the  date 
which  it  bears.  This  point,  though  not  reported,  was  detenoined  many 
years  since  in  the  case  of  Peck's  Leasee  r.  Hanes,  when  that  ease  waa  a 
third  time  before  the  Supreme  Court.  The  principle  has  been  settled  in 
North  Carolina,  in  several  cases ;  and,  indeed,  in  the  absence  of  all  author* 
ity,  the  reason  of  the  thing,  if  not  the  necessity  of  the  case,  would  dictate 
the  same  conclusion.  Lei  the  judgment  he  afirmed. 
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BOCHELL  t;.  BBNSON,  HUNT,  AND  CO.'S  LESSEE.  8,  4 

Jaokson.   April  Term,  1838. 
ROCHELL  V.  BENSON,  HUNT,  &  CO.'S  LESSEE. 

Dbbd.  Non^esidettt  largainor — probate — regislraHon.  How  the  deed  of  a  non-^ierident 
baigainor  may  be  proved,  and  the  probate  certified,  bo  aa  to  be  admissible  to  registration, 
under  the  Act  of  1807,  c.  86,  §  8. 

Saju.  Irrtgvkar  regiHratbrn— effect  of  on  tUk.  If  land  be  soM  under  execution,  the  title 
pasaea,  aa  against  the  defendant  and  those  claiming  under  him  by  convejance  subsequent 
to  the  judgment,  notwithstanding  any  irregularity  in  the  registration  of  his  title  deed. 
[8  T.  171;  10  Y.  1;  Ward  v.  Daniel,  10  H.  607.] 

8ahc  Same — ettoppel — vendor  and  jmrehater.  Though  a  conTe3rance  whereby  a  vendor 
claims  title  to  kmd,  is  iirepdariy  admitted  to  registratioo,  as  upon  an  insufficient  or  not 
duly  certified  probate  or  acknowledgment,  a  purchaser  firom  him  is,  nevertheless,  estopped 
to  deny  his  title,  or  to  set  up  against  him  an  outstanding  title.  9  Johns.  174.  [See  Roys- 
ton  V.  Wear,  8  Head,  11,  where  this  case  is  cited.] 

Fbaudulert  Convbtancb.  By  judgment  debtor — eekfpeL  One  who  buys  land  finom  a 
debtor,  after  judgment,  cannot  set  up  an  outstanding  title  against  a  purchaser  at  a  sale 
upon  ad  execution  of  the  judgment.    10  Johns.  228.    [See  Grarner  v,  Johnston,  Peck,  24.] 

Ejectment  for  320  acres  of  laod  in  Henry  coonty^iu  the  seventh  section 
and  fourth  range.  The  premises  had  been  granted  by  the  State  of  Ten- 
nessee, to  the  Trustees  of  the  Uniyersity  of  North  Carolina,  conreyed  by 
them  to  John  Fulton  by  deed  dated  January  31,  1834^  sold  under  [4] 
execution  against  Fulton,  and  conveyed  by  the  purchaser  at  that  sale  to 
the  lessors  of  the  plaintiff.  And  after  the  judgment  against  him,  Fulton 
conveyed  them  to  Bochell,  who,  in  this  action  raised  the  question,  whether 
Fulton  bad  ever  been  so  seised  of  the  legal  title  as  that  the  premises  were 
liable  to  execution  in  his  hands?  And  he  contended  that  he  had  not, 
because  the  deed  from  the  Trustees  of  the  University  had  not  been  so 
proved,  and  the  probate  so  oertified  as  that  it  could  be  registered ;  and,  not 
being  duly  registered,  it  did  not  vest  him  with  the  legal  title.  The  pro- 
bate and  certificate  are  copied  in  the  opinion  of  the  Court 

The  action  was  commenced  on  the  10th  of  June,  1836,  and  was  tried  at 
January  term,  1838,  of  Henry  Circuit  Court,  before  Read,  Judge  of  the 
10th,  sitting  instead  of  Harris,  Judge  of  the  9th  circuit,  and  a  jury  of 
Henry. 

The  plaintiff  read  the  grant  to  the  trustees,  their  deed  to  Fulton, 
records  of  several  recoreries  against  Fulton^  the  sheriff's  returda  of  a  sale 
under  those  recoveries,  his  deed  to  the  purchasers  at  said  sale,  and  their 
deed  to  the  lessors,  and  proved  that  the  person  on  whom  notice  of  the 
action  had  been  served,  was  in  possession  of  the  premises  at  the  date  of  the 
writ. 

The  defendant  read  a  mortgage  and  an  absolute  deed  from  Fulton  to 
himself  both  of  them  of  dates  subsequent  to  the  recovery  against  Fulton^ 

His  Honor  charged  the  jury  that  the  judgments  against  Fulton,  the 
executions  thereon,  levies,  sales,  and  conveyances,  vested  a  good  title  in  the 
lessors  of  the  plaintiff,  if  they  believed  the  land  was  sufficiently  identified 
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in  the  sheriff's  levy ;  ^  that  after  the  rendition  of  the  judgments  against  Ful- 
ton, no  conveyance  could  be  made  by  him  that  would  defeat  the  lien  thereof. 
Verdict  J  ffuilty;  motion  for  new  trial  discharged^  and  appeal  in  error, 

TuRLEY,  J.,  delivered  the  opinion  of  the  Ck>urt.  —  This  is  an  action  of 
ejectment,  in  which  the  plaintiffs  claim  title  to  the  premises  in  dispute,  by 
grant  from  the  State  of  [5]  Tennessee  to  the  University  of  North  Carolina, 
bearing  date  the  3d  day  of  December,  1822  ;  a  deed  of  bargain  and  sale 
from  the  University  of  North  Carolina  to  John  Fulton,  bearing  date  the 
dlst  of  January,  1834;  a  deed  of  bargain  and  sale  dated  December  28, 
1834,  from  James  C.  Gainer,  sheriff  of  Henry  county,  State  of  Tennessee, 
to  Robert  I.  Moore,  Foster  Crutcher,  and  Alexander  Allison,  made  by  vir- 
tue of  a  sale  under  executions,  issued  from  the  County  Court  of  Henry 
county,  against  James  and  John  Fulton,  upon  judgments  rendered  at  the 
June  term,  1834,  of  said  court,  in  favor  of  said  Moore,  Crutcher,  and  Alli- 
son, and  a  deed  of  bargain  and  sale  from  Moore  and  Crutcher  and  Allison 
to  Sylvanus  £.  Benson,  Samuel  Hunt  and  John  Patterson,  the  lessors  of 
the  plaintiff,  bearing  date  the  10th  day  of  July,  1835. 

The  defendant  claims  title  by  virtue  of  a  deed  of  mortgage  from  John 
Fulton  to  himself,  bearing  date  the  16th  of  July,  1834,  and  also  by  virtue 
of  an  absolute  deed  of  bargain  and  sale  from  John  Fulton,  bearing  date 
the  20th  of  August,  1835. 

The  deeds  of  mortgage  and  of  conveyance  from  John  Fulton  to  Robert 
Rochell,  being  subsequent  in  date  to  the  rendition  of  the  judgments  in 
favor  of  Robert  I.  Moore  and  Foster  G.  Crutcher,  communicate  no  title  as 
against  them  or  persons  claiming  under  them.  But  it  is  said  that  John 
Fulton  had  no  title  which  was  subject  to  execution ;  and  that  the  plaintiff, 
having  therefore  acquired  no  right  by  virtue  of  the  deed  of  conveyance 
from  the  sheriff  of  Henry  county,  is  not  entitled  to  a  judgment  agunst  the 
defendant,  who  is  protected  by  his  possession. 

This  argument  involves  two  propositions :  first,  whether  John  Fulton 
had  a  legal  title  to  the  property  in  dispute ;  and,  secondly,  whether,  if  he 
had  not,  the  defendant  Rochell  is  in  such  a  situation  as  to  take  advantage 
thereof.  First,  it  is  said  that  John  Fulton  had  no  legal  title  to  the  lands 
sued  for,  because  the  deed  of  conveyance  made  to  him  by  the  University  of 
North  Carolina  was  not  proven  as  the  law  directs,  and  has  therefore  never 
been  pro(>erly  registered.  The  probate  of  this  deed  is  in  the  words  and 
figures  following :  — 

"  Be  it  remembered  that  at  the  Supreme  Court  of  said  State  of  North 
Carolina,  begun  and  held  on  the  last  Monday  of  December,  a.d.  1833,  by 

^  The  deeds  described  the  beginning  comer  of  the  premises  as  standing  440  poles 
north,  and  204  poles  west  of  a  certain  point.    The  levy  represented  it  as  standing 
forty-four  poles  north,  &c. 
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and  before  the  Hon.  Thomas  Buffin,  chief  jasdce,  and  his  associate  judges 
of  the  same  court,  [6]  at  the  city  of  Raleigh,  and  continued  by  adjourn- 
ment from  day  to  day  until  this  day,  to  wit,  the  Ist  day  of  January,  1834, 
in  the  same  term  the  foregoing  deed  from  the  trustees  of  the  University  to 
John  Fulton  being  produced  and  exhibited  in  open  court  before  the  said 
chief  justice  and  his  associates,  Charles  Manly  and  William  R.  Hill,  the 
subscribing  witnesses  to  the  said  deed,  appeared,  and,  being  duly  sworn, 
proved  the  execution,  in  due  form  of  law,  of  the  said  deed,  which  is  by  the 
Court  here  ordered  to  be  entered  of  record  and  certified.  In  testimony  of 
which,  I,  John  L.  Henderson,  clerk  of  said  Supreme  Court,  have  hereunto 
set  my  name  and  the  seal  of  the  said  court  the  Slst  of  January,  1834. 

"State  of  Nobth  Carolina.  —  I,  Thomas  Ruffin,  Chief  Justice  of 
the  Supreme  Court  of  North  Carolina,  do  hereby  certify  and  make  known 
that  John  L.  Henderson,  whose  signature  is  annexed  to  the  foregoing  cer- 
tificate and  attestation,  is  the  clerk  of  the  Supreme  Court,  and  as  such  is 
keeper  of  the  records  thereof  and  that  his  said  attestation  is  in  due  form." 

We  are  of  opinion  that  this  is  a  good  and  sufficient  probate  under  the 
provisions  of  the  third  section  of  the  Act  of  1807,  c.  85,  which  provides  that 
^<  aU  deeds  of  conveyance  for  the  transfer  of  lands  wherein  the  bargainor 
shall  reside  beyond  the  limits  of  this  State  within  any  other  State  or  ter- 
ritory, shall  be  acknowledged  by  the  bargainor,  or  the  execution  thereof  be 
proven  by  two  or  more  subscribing  witnesses  thereto  in  some  court  of  re- 
cord of  some  one  of  the  States  or  territories  of  the  United  States,  —  the 
evidence  of  which  shall  be  the  attestation  of  the  clerk  of  such  court  in 
which  such  acknowledgment  or  probate  was  made,  under  the  seal  of  his 
office  and  the  attestation  of  the  presiding  judge  or  justice  of  said  court, 
which  probate  or  acknowledgment  shall  be  indorsed  by  said  clerk  on  the 
back  of  said  deed,  and  shall  entitle  the  deed  to  registration  in  the  county 
where  the  land  lies." 

2.  If  this  is  not  a  good  probate,  is  the  defendant  in  such  a  situation  as  to 
take  advantage  of  it  ?  We  think  not,  because  he  entered  into  possession 
of  the  land  in  controversy,  claiming  to  hold  it  under  John  Fulton,  by  vir- 
tue of  the  deed  of  conveyance  from  him,  which  estops  him  from  disputing 
bis  [7]  title.  The  authorities  are  numerous  upon  this  point.  We  shall  be 
satisfied  with  a  reference  to  two  cases,  decided  by  the  Supreme  Court  of 
the  State  of  New  York.  In  that  of  Smith  v.  Burtis  &  Woodward,  9  John- 
son, 174,  it  was  held  that  when  one  enters,  claiming  as  a  tenant  in  common 
under  the  same  title  as  that  of  the  lessor,  he  admits  the  title  of  the 
lessor,  so  that  neither  he,  nor  those  claiming  under  him,  can  set  up  such 
entry  as  adverse  to  the  common  title  or  injurious  thereto.  In  the  case 
of  Jackson  v.  Bush,  10  Johnson,  223,  it  was  held  that  in  an  action  of  eject- 
ment by  a  purchaser  under  a  sheriff's  sale  against  a  person  in  possession 
under  the  debtor  without  title  or  collusively,  the  defendant  cannot  set  up 
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an  oatstanding  title  in  a  third  petson  to  defeat  the  recovery  of  such  pur* 
chaser. 

We  therefore  are  of  opinion  that  there  is  no  error  in  the  judgment  of 
the  court  helow,  and  direct  that  it  he  affirmed. 

NoTB.  —  See  thia  case  cited  in  Wallace  v,  Hannum,  1  Hum.  462.  -<Ed. 


Jackson.   April  Term  1888. 
TURNER  V.  LUMBRICK* 

PLEADnra.  Parties — tenanU  in  common.  One  tenant  in  common  may  sue  in  ejectment  or 
forcible  entry  and  detainer  withont  joining  his  co-tenant    [See  2  T.  227.] 

FoBciDLB  Ektbt,  ftc  Dtscripiion  tf  party' t  inieretL  In  an  action  of  fonnble  entry  and 
detainer,  the  oomplaint  need  not  specify  the  plaintiff's  estate  in  the  premises,  with  technical 
accuracy.  It  most  show  that  he  had  some  estate,  but  need  not  show  the  precise  quantity 
of  it.    [Ace.  Settle  v.  Settle,  10  H.  605,  and  Rhodes  v.  Comer,  2  Sn.  41,  citing  this  case.] 

SAica.  What  tonttiMe§  ike  mjuryf  Acts,  not  of  Tiolence  or  outrage  upon  the  person  or 
property,  but  tending  to  produce  a  breach  of  the  peace,  will  constitute  the  injury. 

Pbacticb.  Continuance,  It  is  not  error  to  refiise  a  continuance,  on  an  affidavit,  stating  the 
absence  of  witnesses  summoned  to  prove  the  pendency  of  a  prior  suit,  fbr  the  same  cause, 
tiie  plaintiff  releasing  that  suit  of  record. 

Sams.  Borne,  Kor  is  it  error  to  reAise  a  oontinnance  on  an  affidavit  stating  the  absence  of 
witnesses  summoned  to  support  the  character  of  the  defendant's  ?dtnesses. 

In  forcible  entry  and  detainer,  the  plaintiffs  complaint  was  in  the 
following  Words:  ^To  James  N.  Barr,  Esq.,  an  acting  justice  of  the 
peace  for  Henry  county,  Tennessee,  I,  Abraham  Lumbrick,  complain  of 
Robert  Turner  and  James  Turner,  of  a  forcible  entry  and  detainer,  made 
by  them  into  my  mill  house  on  the  2Sd  March,  1886.  The  mill  house  is 
situated  on  Oldtown  Creek,  in  the  county  of  Henry,  on  the  road  leading 
firom  Paris  to  Dresden,  and  has  been  fomiliarly  known  as  [8]  Turner's  mill ; 
and  is  situated  on  a  parcel  of  land  sold  by  decree  of  the  Chancery  Court 
of  Henry,  and  bought  by  Robert  Hays,  and  bought  of  him  by  John  R. 
Moore,  John  Clayton,  and  William  Lyon,  and  of  tiiem  purchased  by  your 
oomplainant  and  one  Benjamin  T.  Bowden,  and  peaceably  taken  posses- 
sion of  by  them  long  since.  On  this  statement  I  ask  for  a  writ  of  forcible 
entry  and  detainer.** 

The  process  was  issued,  and  on  the  trial  the  defendants  pleaded, — 
''That  there  is  now  pending  and  undecided,  before  John  D.  Love  and 
Allen  Wade,  two  justices  of  the  peace  of  Henry  county,  a  proceeding  by 
writ  of  forcible  entry  and  detainer,  for  the  identical  same  forcible  entry  and 
detainer,  and  between  the  same  parties ;  and  therefore  they  pray  that  the 
proceedings  be  quashed."  Upon  this  plea,  issue  was  jmned,  which  was 
submitted  to  a  jury,  who  found  in  these  words :  *^  Verdict,  no  suit  pending, 
so  say  we  all." 
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The  evidence  submitted  to  the  jury  was,  that  Lumbrick  had  had  posses 
sion  of  the  mill  from  «[une,  1835,  until  March  23,  1836,  early  in  the  morn- 
ing of  which  day  the  witness,  Lumbrick's  son,  who  was  miller,  on  opening 
the  mill,  was  followed  by  R.  and  J.  Turner  and  two  others  ;  that  one  of  the 
Turners  claimed  the  mill,  and  told  witness,  that  if  he  had  any  thing  in  the 
mill,  he  was  at  liberty  to  take  it  out ;  that  if  witness  proceeded  to  grind  he 
should  suffer  for  it ;  whereupon  witness  cursed  him,  and  told  him  to  take 
himself  out;  that  witness  then  poured  out  half  a  bushel  of  wheat,  and  went 
to  put  it  in  the  hopper,  on  which  Turner  took  off  the  hopper,  and  set  it  on 
the  floor,  and  took  the  key  out  of  the  door ;  that  witness  then  went  to  raise 
the  gate  to  let  the  mill  run,  when  Turner  told  him,  if  he  raised  a  gate,  or 
touched  any  thing  in  the  mill,  he  would  make  him  suffer  for  it ;  that  these 
words  were  spoken  in  an  angry,  threatening  manner :  that  Turner  then 
replaced  the  hopper,  poured  out  some  corn,  and  proceeded  to  grind ;  and 
that  Thomas  Edwards  was  left  by  Turner  as  miller. 

There  was  a  verdict  and  judgment  for  Lumbrick  before  the  justices,  where- 
upon Turner  applied  to  his  Hon.  Judge  Cook  for  a  certiorari^  which  was 
granted,  and  the  proceedings  were  certified  into  the  Circuit  Court  of  Henry 
at  September  term,  1836.  At  January  term,  1838,  the  case  CHme  on  to  be 
tried  [9]  before  Judge  Read  of  the  10th,  sitting  for  Judge  Harris,  of  the 
9th  circuit 

Turner  offered  an  affidavit  for  a  continuance,  on  account  of  the  absence 
of  Love  and  Wade,  whom  he  had  summoned  to  prove  the  matter  of  the 
plea  in  abatement.  Whereupon  the  Court  ordered  Lumbrick  to  elect 
which  action  he  would  proceed  upon ;  and  he,  not  admitting  that  there 
was  another  action  pending  for  the  same  cause,  elected,  of  record,  to  pro- 
ceed in  the  present  action,  and  released  the  defendants  from  all  and  every 
other  action  of  forcible  entry  and  detainer  except  the  present ;  and  the 
cause  was  then,  by  consent,  placed  at  the  foot  of  the  docket.  When  it  was 
again  reached,  the  defendants  filed  another  affidavit  for  a  continuance,  on 
account  of  the  absence  of  a  witness  summoned,  by  whom  they  expected  to 
sustain  the  character  of  their  witnesses.  The  Court  refusing  the  continu- 
ance, the  cause  was  tried ;  and  Lumbrick  offered  to  read  to  the  jury  the 
evidence  of  the  forcible  entry  and  detainer  as  recorded  by  the  justices,  the 
defendants  objecting  to  the  evidence  as  incompetent,  irrelevant,  and  improp- 
er, but  not  to  its  being  read  from  the  justices*  record.  The  objection  being 
overruled,  the  evidence  was  submitted  to  the  jury  as  above  recited,  and 
they  found  a  verdict  for  the  plaintiff  below,  and  he  had  judgment,  from 
which  the  defendants  prosecuted  this  appeal  in  error. 

Fitzgerald  for  the  plaintiffs  in  error,  insisted  that  the  nonjoinder  of 
Bowden  was  fatal  to  the  action,  to  which  point  he  cited  Hart  v.  Fitzgerald, 
2  Mass.  509,  and  urged  that  the  defendant  in  error  was  entitled  to  restitu- 
tion of  the  whole  land  or  none,  and  that  it  was  incapable  of  severance ; 
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that  the  description  of  the  premises  in  the  complaint  was  insufficient,  and 
cited  Clements  v.  Clinton,  Martin  and  Yerger,  198  j  that  the  Court  ought 
to  have  continued  the  cause  ;  and  that  the  testimony  did  not  make  out  a 
case  of  forcible  entry  and  detainer,  there  being  nothing  in  the  conduct  of 
the  plaintiffs  in  error  calculated  to  excite  fear. 

W.  S.  Williams,  for  the  defendant  in  error,  said,  as  to  the  objection  first 
raised  by  the  plaintiff's  counsel,  it  applies  only  to  actions  for  chattels;  as 
appears  by  reference  to  the  case  of  [10]  Hart  v,  Fitzgerald,  2  Mass.  509  ; 
because  in  such  cases  the  cause  of  action  is  joint  and  joint  only ;  but  in  case 
of  real  estate  one  tenant  in  common  can  sue  alone. 

As  to  the  second  objection,  the  particularity  in  the  description  of  the  es- 
tate required  under  the  English  statutes  need  not  be  observed  under  our 
statute,  because  under  the  English  statutes  different  modes  of  proceeding 
are  prescribed  in  reference  to  different  estates.  See  5  Richard  II.  c.  7 ; 
15  Richard  II.  c.  2  ;  8  Henry  VI.  c.  9,  and  21  James  I.  c  15.  But  our 
statute  amalgamates  the  whole,  and  gives  the  writ  of  forcible  entry  and  de- 
tainer, and  the  same  proceeding  as  to  all  estates.  It  is  not  necessary,  even 
under  the  English  statutes,  to  show  what  estate  the  plaintiff  has  expressly, 
but  only  by  implication.  3  Bac.  Abr.  256,  257.  Much  less  is  it  necessa- 
ry under  our  statute  to  show  any  particular  estate,  inasmuch  as  the  right 
to  recover  is  the  same  for  all  estates. 

In  this  case  the  plaintiff  shows  that  he  was  the  owner  of  the  land,  —  it 
having  been  sold  by  decree  in  chancery,  and  purchased  by  him  of  those 
claiming  under  that  sale,  —  whence  it  appeai*s  that  he  had,  at  least,  some 
estate. 

The  case  in  Martin  and  Yerger  must  have  been  decided  upon  the  ground 
that  the  land  was  stated  to  have  been  part  of  an  occupant  tract,  not 
showing  whether,  as  such,  it  was  authorized  by  law;  inasmuch  as  the 
opinion  of  the  Court  cannot  be  otherwise  sustained  by  the  references  in 
Bac  Abr. 

But  in  this  case,  the  description  is  much  more  fnll  and  satisfactory  than 
in  the  case  of  Clements  v,  Clinton. 

Lastly,  the  cause  ought  not  to  have  been  continued  on  the  affidavits  filed. 
Because,  first,  if  the  plaintiff  below  had  two  actions  of  forcible  entry  and 
detainer  pending  at  the  same  time  and  for  the  same  cause,  he  had  a  right 
to  elect  as  he  did  in  the  present  case  ;  Boucher  v.  Williamson,  1  Dana,  828, 
and  authorities  there  cited.  Secondly,  the  other  affidavit  for  the  want  of 
a  witness  to  prove  the  general  character  of  the  other  witnesses,  makes  out 
such  a  case  in  advance  as  did  not  occur  on  the  trial :  thus  showing  conclu- 
sively that  the  court  below  exercised  a  proper  and  legal  discretion  in  re- 
fusing to  continue  for  such  cause.  But  suppose  the  state  of  circumstances 
anticipated  by  the  defendant's  counsel  below  [U]  had  sprung  up  on  the 
trial,  a  man's  character — general  character  —  ought  to  be,  and  must  be, 
known  to  more  than  one  of  his  neighbors. 
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The  evidence  makes  out  a  case  of  forcible  entry  and  detainer  roost  con- 
clusively. 9  Yerger,  93;  Davidson  v.  Phillips;  Childress  &  Wyley  w. 
Black  &  Wife,  9  Yerger,  317. 

Green,  J.,  delivered  the  opinion  of  the  Court.  —  In  this  cause  several 
objections  are  taken  to  the  proceedings  of  the  plaintiff  in  error.  First,  it 
appears  from  the  complaint  upon  which  the  warrant  for  the  forcible  entry 
and  detainer  issued,  that  Lumbrick,  who  was  plaintiff  below,  and  one 
Bowden,  were  tenants  in  common  of  the  mill,  which  it  was  charged  had 
been  forcibly  entered  and  detained.  It  is  therefore  insisted  that  Bowden 
ought  to  have  been  joined  in  the  suit. 

This  objection  cannot  be  sustained.  Any  one  tenant  in  common  may 
sue,  though  his  co-tenants  do  not  join  in  the  action ;'  and  this  may  be  done 
either  in  ejectment,  or  in  forcible  entry  and  detainer.  Lumbrick  had  been 
put  out  of  possession,  and  he  might  well  maintain  his  action  to  regain  it 
without  joining  his  co-tenant  Bowden.  Actions  for  personal  property  must 
be  in  the  names  of  all  the  joint  owners ;  but  not  so  in  real  actions. 

2.  It  is  next  insisted  that  the  complaint  is  not  sufficiently  descriptive  of 
the  estate  of  the  plaintiff  in  the  premises.  The  Act  of  1821,  c.  14,  §  7, 
requires  the  complaint  to  specify  the  lands,  &c,  forcibly  entered  and  de- 
tained, and  the  estate  of  the  plaintiff  therein.  The  fourth  section  of  the 
same  act  gives  the  remedy  provided  by  the  act  in  all  cases  where  the  par- 
ty complaining  has  any  estate,  whether  of  freehold  or  less  than  freehold. 
It  cannot  be  material,  therefore,  in  specifying  the  estate  of  the  plaintiff, 
that  it  should  be  described  with  technical  accuracy.  True,  it  must  be  shown 
he  has  some  estate ;  otherwise  it  will  not  appear  that  the  entry  was  made 
injuriously  to  any  one.  3  Bac  256.  But  it  is  sufficient  to  set  forth  an 
estate  within  the  statute,  without  describing  the  particular  estate.  3  Bac. 
257.  Now  the  complaint  [12]  in  the  present  case  states  that  the  house 
forcibly  entered  *'  is  situated  upon  a  parcel  of  land  sold  by  a  decree  of  the 
Chancery  Court  of  Henry,  and  bought  by  Robert  Hays,  and  bought  of  him 
by  Jonathan  R.  Moore,  Jonathan  Clayton,  and  William  Lyon,  and  of  them 
purchased  by  your  complainant  and  one  Benjamin  T.  Bowden."  This 
specification  of  the  estate  or  title  by  which  he  claims  the  land,  necessarily 
describes  an  estate  that  would  be  liable  to  sale  by  a  decree  of  the  Court  of 
Chancery ;  and  as  the  plaintiff  traces  his  title  under  such  decree,  it  follows 
that  he  has  an  estate  the  statute  will  protect. 

3.  It  is  next  insisted  that  the  evidence  does  not  show  a  case  of  forcible 
entry.  We  think  it  does.  The  defendants  came  to  the  mill,  forbade  the 
party  in  possession  from  grinding  or  in  any  way  using  the  mill,  ordered 
him  away,  and  in  an  angry  manner  told  him  if  he  raised  a  gate  or  touched 
any  thing  in  the  mill,  he  should  suffer  for  it.  To  constitute  a  forcible  en- 
try under  the  statute,  it  is  not  necessary  that  violence  and  outrage  upon 
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person  or  property  be  resorted  to,  but  if  sach  acts  are  done  as  show  a 
breach  of  the  peace  may  reasonably  be  apprehended,  it  is  a  forcible  entry. 
Childress  and  Wyley  t;.  Black  and  Wife,  9  Yerg.  317.  We  think  the  facts 
above  recited  from  this  record  constitute  such  a  case. 

4.  The  next  question  is,  whether  a  continuance  ought  to  have  been 
granted.  Upon  this  application  there  are  two  affidavits.  The  one  sets 
forth  that  there  was  pending  another  action  of  forcible  entry  and  detainer 
for  the  same  land.  But  the  plaintiff  having  released,  of  record,  all  other 
actions  of  forcible  entry  and  detainer,  the  Court  refused  to  continue  the 
cause.  In  this  there  is  no  error.  If  there  was  another  suit  pending  for  the 
same  cause  of  action  this  release  might  have  been  pleaded  as  an  effectual 
defence. 

The  other  affidavit  states  that  a  witness  who  had  been  summoned  was 
not  at  home  and  unable  to  attend,  and  that  l)y  him  the  defendant  expected 
to  prove  that  another  of  his  witnesses  had  a  good  character.  This  was  not 
sufficient  ground  for  a  continuance.  The  affidavit  does  not  state  that  there 
were  not  others  whose  attendance  could  have  been  procured,  by  whom  he 
could  sustain  his  witness.  In  the  nature  of  things  this  must  have  been  so, 
if,  indeed,  the  witness's  character  was  [13]  good,  for  he  could  only  inquire 
into  his  general  character,  and  general  character  consists  of  the  opinion 
generally  entertained  of  a  party  by  his  acquaintances,  and  .therefore  could 
have  been  proven  by  many  witnesses. 

'  Upon  the  whole,  there  is  no  error  in  the  record,  and  the  judgment 
must  be  affirmed. 

1.  Note.  —  On  the  subject  of  the  plea  of  the  pendency  of  a  prior  suit,  for  the  same 
cause,  see  the  rules  and  distiuctions  clearly  stated  in  Gould  on  Pleading,  c.  6,  §  122- 
181. 

2.  Note.  —  The  remedy  provided  by  the  Act  of  1822,  c.  14,  was  designed  to  protect 
the  right  to  the  use,  enjoyment,  or  occupation  of  lands,  tenements,  or  other  posses- 
sions,^ without  reference  to  the  ultimate  right  of  property  therein,^  from  that  class  of 
injuries,  which,  in  that  act,  and  in  those  ancient  English  statutes  from  which  it  waa 


compiled,'  are  denominated. 

House, 


1.  Forcible  entry  and  de- 
tainer. 
Where  the  defendant 
enters  upon  and  into 
premises,  actually  ad- 
versely held,*  and 
detains  them  by  any 
kind  of  violence  wha^ 
ever,  done  with  force, 
strong  hand,  or  weap- 
ons, to  the  tenant's. 


By  breaking  open  the  doors,  win- 
dows, or  other  parts  thereof, 
whether  any  person  be  in  it  or 
not.* 


2.  Forcible  detainer. 

Where  the  defendant  en- 
ters peaceably,  and  then 
tuma  the  tenant  out  of 
poss&sion. 
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'  By  tlireatening  to  kill,  maim,  or 
beat  him,  or 
Person,  •{  By  such  words,  circumstances,  or 
actions  as  have  a  natural  ten- 
dency to  excite  fear  or  appre- 
hension of  danger .0 
putting  them  out  of  doors, 

or 
carrying  them  away. 

By  force,  or 

fWith   threate, 


Goods, 


m 
fBy 

IBy 


2,   first 
clause. 


By  frightening  him 


or 


Other   circum- 
stances of  terror. 


§2,  last 
clause. 
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8.  Unlawful  and  forcible  drainer.  Where 
the  defendant  enters  lawfully  or  peace- 
ably, and  holds  or  keeps  tlie  premisea. 


Unlawfully  omd 

By  anv  of  the  means  mentioned 
in  trie  case  of  forcible  entry 
and  detainer. 


1 


§  8. 


4.  Unlawful  detainer. 
Where    the     de- 
fendant enters  by ' 
contract,    for     a 
definite  period.'' 


As  a  tenant,  or 

By  a  tenant,  by  assignment 
.of  the  term,  or 

From  a  tenant,  by  personal 
representation,  or 

Under  a  tenant,  by  subten- 
ancy, or 
^  By  collusion  with  a  tenant. 


And  in  either  case, 
holds  over  wilfully 
and  without  force,^ 
after  demand  of  the 
possession,^  and  writ- 
ten notice,^®  from 
the  landlord  or  the 
assignee  of  the  re- 
mainder or  reversion 
to  deliver  the  same. 


§6- 


The  action  is  commenced  by  a  complaint  in  writing,  addressed  to  a  justice  of  the 
peace  for  the  county  in  which  the  premises  lie,  signed  by  the  party  grieved,  his  agent 
or  attorney,  specifying,  — 

1.  The  lands,  tenements,  or  other  possessions,  in  reference  to  which  the  injury  has 
been  done.^ 

2.  Xhe  specific  injury  complained  of,  as  forcible  entry  and  detainer,  or  forcible 
detainer,  &c. 

8.  By  whom,  and  when  done. 

[14]    4.  The  plaintiff's  estate  therein.is 

And  praying  for  the  redress  provided  by  the  Act  of  Assembly. 

A  summons  to  appear  is  thereupon  issued  to  the  defendant,  which  must  be  served 
upon  him  six  days  before  the  day  of  appearance. ^^ 

If  he  appear,  he  may  plead  *'  not  guilty,"  or  if  the  fact  be  so  "that  he  has  had  the 
uninterrupted  occupation,  or  been  in  the  quiet  possession  of  the  premises,  for  the  space 
of  three  years  together,  immediately  preceding  the  complaint ;  if  the  defendant  fail 
to  appear,  the  justices  proceed  as  if  he  had  appeared  and  pleaded,  "  not  guilty."  ^ 

The  issue  is  tried  before  two  justices,  of  whom  one  must  be  the  justice  who  issued 
the  process,  and  who  is  to  keep  the  record  of  the  proceedings,  which  record  is  to  be 
signed  by  all  the  justices  trying  the  dispute, ^^  and  a  jury  of  twelve  elected  out  of  a 
panel  of  twenty  summoned  by  the  sheriff,  who  may  fill  it  out  of  the  by-standers,  if 
tliose  summoned,  or  any  of  them  do  not  attend,  or  the  panel,  by  challenges,  of  which 
each  party  has  four  peremptory,  or  otherwise  should  be  deficient.^'' 

If  the  defendant  be  found  guilty,  or  his  plea  of  possession  be  found  against  him, 
the  justices  enter  a  judgment  and  award  a  writ  of  restitution.  But  the  writ  does  not 
issue  till  after  the  expiration  of  twenty  days  from  the  judgment,  which  period  is 
Allowed  the  defendant  to  remove  the  proceedings  into  the  Circuit  Court,  by  certiorari}^ 
in  the  petition  for  which  the  merits  only  need  be  stated,  and  on  the  hearing  of  which 
there  is  a  new  trial  of  the  facts.^ 


1  "  Lands^  tenements,  or  other  possessions.^^  These  are  the  words  of  the  statute  16  R.  2,  c  2. 
See  the  cori»truction  of  them,  Hawkins's  Bk.  1,  c.  64,  §  31,  Edwards  v.  Batts.  as  to  occupancies 
and  Irinds  of  the  United  States,  6  Y.  441;  1829,  c.  22,  §  11;  Pettyjohn  v.  Akera,  6  Y.  448. 

s  §20. 

«  6  R.  2,  Stat.  1,  c.  8;  15  R.  2,  c.  2;  4  H.  IV.  c  8;  8  H.  VI.  c.  9;  28  H.  VIII.  c  14.  See 
81  EHz.  c.  11,  which  explains  8  H.  VI.  c.  9,  and  21  Jac.  I.  c.  15,  which  enable^}  justices  to  give 
restitution  in  certain  cases. 

4  *'  Adversely  held:'    Love  «.  Marshall,  M.  &  Y.  255,  second  resolution;  9  Y.  95,  96. 

<  Davidson  v.  Phillips,  9  Y.  93.  96. 

•  Childress  and  Wyley  v.  Black  and  Wife,  9  Y.  317. 

1  "  DefiniU  period."    Love  v.  Marehall,  M.  &  Y.  256,  260. 

8  Trousdale  v.  Darnell,  6  Y.  481,  434. 

9  10  u  Love  V.  Marshall,  M.  &  Y.  266,  260;  Manly  v.  Rogers,  5  Y.  215,  220. 

u  Description  of  premises.    Clements  v.  Clinton,  M.  &  Y.  198,  second  resolution. 
^  Clements  t7.  Clinton,  second  resolution,  M.  &  Y.  200. 
14  &  8,  9 ;  Clements  v.  Clinton,  fourth  resolution. 

1*  f  §  10,  20.  16  §§  6,  25.  "  §}  7,  22. 

18  1 13;  1822,  c  35,  §  2;  Clements  v.  Clinton,  fifth  resolution;  Earl  v.  Rice,  10  Y.  283. 
i«  Love  V.  MarshflU,  M.  &  Y.  255,  first  resolution,  268.    '*  Merits  alone,''  Edwards  v.  Batts, 
5  Y.  441,  third  point,  442,  443. 
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JaokBon.    April  Term  1838. 
LAWLER  V.  HOWARD. 

[15]  PBAcncE.  Amendment  ofjutiiee'i  record — entry  of  appeaL  Decided  in  this  case,  that 
a  justice's  omitnon  to  enter,  and  in  Bogers  v.  Cochran,  8  Terger,  811,  that  his  mistake  in 
entering  k  party's  prayer  for,  and  the  grant  of  appeal,  may,  on  motion  in  the  Circuit  Court, 
be  amended  by  the  justice,  by  supplying  or  correcting  the  omitted  or  mistaken  entry,  by 
means  of  the  recitals  in  the  appeal  bond.  But  the  recitals  per  se  cannot  be  taken  by  the 
court  above,  instead  of  the  entry;  Cooley  v.  Julin,  6  Yex^er,  489.  Thes^e  amendments  are 
within  the  spirit  and  meaning,  though  not  within  the  words,  of  the  Act  of  1821,  c  21,  §  1. 
[See  Code,  2876.] 

Lawler  sued  Howard  before  a  justice  of  the  peace  of  Weakly,  on  the 
14th  of  June,  1836,  for  damages  for  the  breach  of  a  contract.  On  the 
4th  of  July  following,  the  justice  gave  judgment  for  the  defendant  for  costs. 
The  plaintiff  prayed  an  appeal  to  the  Circuit  Court  of  Weakly, ,  which 
was  granted,  and  he  executed  his  bond  for  the  appeal,  which,  as  usual, 
recited  that  an  appeal  had  been  prayed  and  granted,  but  the  justice  omitted 
to  enter  the  prayer  for  and  grant  of  the  appeal.  At  June  term,  1837,  of 
the  Circuit  Court,  the  defendant  moved  the  Court  to  strike  the  suit  from 
the  docket,  because  it  did  not  appear  that  the  appeal  had  been  prayed  for 
and  granted.  The  plaintiff  produced  the  justice  and  the  appeal  bond,  and 
moved  that  the  justice  be  permitted,  in  open  court,  so  to  amend  the  papers 
as  to  show  that  an  appeal  had  been  prayed  for  and  granted,  as  recited  in 
the  condition  of  the  bond.  The  Court  refused  leave,  and  dismissed  the 
suit,  to  which  judgment  the  plaintiff  excepted,  filed  his  bill  of  exceptions, 
and  prosecuted  his  appeal  in  error  to  the  Supreme  Court 

GsEEN,  J .,  delivered  the  opinion  of  the  Court  —  This  suit  was  com- 
menced before  ja  justice  of  the  peace,  who  gave  judgment  against  the 
plaintiff.  When  the  cause  came  into  the  Circuit  Court,  the  defendant 
moved  the  Court  to  dismiss  it  from  the  docket,  because  there  was  no  entry 
in  the  justice's  record  showing  that  an  appeal  had  been  prayed  and  granted 
from  the  judgment  of  the  justice  of  the  peace.  The  plaintiff  then  produced 
the  appeal  bond,  which  recites  that  the  plaintiff  had  prayed  an  appeal  to  the 
Circuit  Court,  and  [16]  asked  leave  for  the  justice,  who  granted  the  appeal, 
to  amend  the  papers,  so  as  to  show  that  an  appeal  had  been  prayed  and 
granted.  But  the  Court  refused  to  permit  the  amendment,  and  dismissed 
the  suit,  from  which  judgment  this  appeal  in  error  is  prosecuted. 

The  Act  of  1821,  c.  21,  §  1,  provides,  that  when  an  appeal  may  be  taken 
from  the  decision  of  a  justice  of  the  peace,  ^'  and  exception  shall  be  taken 
to  the  form  of  the  entry  made  by  such  inferior  jurisdiction,  in  granting  the 
appeal,  or  to  the  sufficiency  of  the  bail  or  security  given  on  said  appeal,  or 
to  the  form  of  the  bond,  or  that  no  bond-  has  been  taken,  the  Court  shall, 
from  time  to  time,  on  application,  allow  the  party  making  the  same  to 
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supply  any  defect  in  the  proceedings  of  the  inferior  jurisdiction,  as  though 
the  same  had  been  commenced  in  that  court." 

Under  the  authority  of  this  act,  the  Court  decided  in  the  case  of  Rogers 
«.  Cochran,  3  Yer.  311,  that  if  the  entry  of  the  justice  of  the  peace  failea 
to  show  to  what  court  the  appeal  was  prayed,  it  might  be  amended,  the 
recital  in  the  appeal  bpnd  specifying  the  court  to  which  the  appeal  was 
taken.  In  that  case  the  recital  in  the  appeal  bond  was  the  only  evidence 
by  wbich  the  amendment  could  be  made,  and  the  recital  here  will  as  surely 
guide  and  direct  what  amendment  should  be  made  as  in  that  case ;  although 
not  within  the  express  words  of  the  Act  of  1821,  yet  we  think  this  case 
comes  within  its  spirit  and  meaning,  and  that  the  Circuit  Court  ought  to 
have  permitted  the  amendment  to  be  made. 

The  case  of  Cooley  v.  Julin,  5  Yer.  439,  is  not  an  authority  against  this 

m 

concluaon,  although  it  is  said  in  the  opinion,  in  that  case,  ^^  that  a  recital 
in  an  appeal  bond  will  not,  of  itself,  be  proof  of  an  appeal  prayed  and 
granted ; "  yet,  in  a  subsequent  part  of  the  same  opinion  the  Court  say, 
**  Why  4id  not  Julin  have  the  record  amended,  so  as  to  show  that  both 
himself  ind  Cooley  had  brought  up  the  appeal  ? "  From  this  case  it  is 
seen,  that  although  the  recital  in  the  bond  will  not  of  itself  give  the  Court 
jurisdiction  of  the  case  as  an  appeal,  yet  it  is  sufficient  to  authorize  an 
amendment  of  the  record,  so  as  to  make  it  appear  an  appeal  had  been 
prayed  and  granted. 

[17]  let  the  judgment  be  reversed,  and  the  cause  be  remanded,  to  be 
proceeded  in. 


Jackson.    April  Term  1838. 
NEAL  AND  S  HELTON  r.  HENRY. 

Watbrcourse.  Riparian  otoners,  ^idr  rights.  To  cause  the  waters  of  a  stream,  by  the 
erfction  of  a  dam  or  the  like  below  a  party's  line,  to  overflow  his  grounds  and  springs,  or 
thereby  to  create,  near  his  residence,  ponds  of  stagnant  and  offensive  water,  injurious  to 
heilth,  is  a  nuisance  and  an  actionable  injury.    [Ace.  Allen  o.  McCorkle,  8  Head,  181.] 

This  was  an  action  on  the  case  brought  by  Henry  against  Neal  and 
Shelton,  in  the  Circuit  Court  of  Fayette,  for  a  nuisance,  produced  by  erect- 
ing a  dam  across  a  stream  of  water,  called  Muddy  Creek,  below  plaintiff's 
land,  whereby  it  was  overflowed,  and  certain  springs  of  water  which  were 
accustomed  to  be  thereon  were  destroyed,  and  the  waters  of  the  stream 
became  stagnant  and  impure,  so  that  the  plaintiff's  family  became  unhealthy 
and  sick,  and  were  put  to  great  expense  of  physicians'  bills,  &c. 

The  defendant  pleaded  not  guilty.  The  cause  was  tried  at  September 
term,  1837,  before  Judge  Read,  of  the  tenth  circuit. 

The  plaintiff  below  proved,  that  the  dam  caused  a  part  of  his  bottom 
land  to  be  overflowed,  especially  by  swells  of  the  stream ;  that  the  water 
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was  backed  the  distance  of  two  miles,  at  common  stages  of  water,  througb 
the  whole  extent  of  the  plaintifTs  land,  leaving  a  part  fit  for  a  small  settle- 
ment on  the  opposite  side  from  his  dwelling;  that  there  had  been  tvo 
jj|jrings  fit  for  use,  near  to,  but  above  the  water's  edge,  at  low  water,  capable 
of  being  raised  much  higher,  by  gums,  which  are  covered  by  the  dam  at  all 
seasons  and  wholly  useless  ;  that  a  large  branch  running  south  of  his  house 
some  600  yards,  and  nearly  parallel  with  his  south  boundary,  is  backed  up 
at  all  seasons,  beyond,  but  not  on  his  land  south  of  him  ;  that  both  the  creek 
and  branches,  at  times  in  the  summer  season,  smell  offensively,  and  are  stag- 
nant, and  occasionally  covered  with  a  filthy  unhealthy  scum ;  that  [18]  fiain- 
tiff  resided  at  the  place  in  question  two  or  three  years  before  the  dam 
was  built,  and  made  permanent  improvements  for  a  residence,  his  minsion 
being  three-fourths  of  a  mile  east  of  Muddy  Creek  ;  that  the  value  of  his 
land  is  lessened  by  the  dam  ;  that  some  persons  would  not  purchase  x  place 
so  situated  for  fear  of  the  disease  which  such  a  pond  might  geierate ; 
that  there  had  been  a  crossing  of  the  creek  on  plaintiff's  land,  useful  to 
give  him  access  to  his  land  on  the  opposite  side,  which  is  obstructed  by  the 
back  water ;  and  that  the  dam  had  been  constructed  for  an  eight  feet  head. 
The  plaintiff  also  produced  and  read  the  record  of  a  former  recovery  for 
the  same  nuisance. 

The  defendants  proved  by  several  witnesses,  that  the  plaintiff's  land  was 
as  much  overflowed  before  as  since  the  building  of  the  dam  ;  thdt  he  had 
had  more  sickness  in  his  family  before  than  since,  and  not  more  :han  com- 
mon beyond  the  influence  of  the  pond;  that,  five  or  six  years  ago,  the 
surrounding  country  was  very  sparsely  settled,  that  within  thr«e  or  four 
years  it  had  been  rapidly  and  very  thickly  settled,  and  much  clearing  of 
land  and  deadening  of  timber  had  been  done  in  the  neighborli>od ;  that 
plaintifl's  bottom  land  was  worth  but  little,  being  cold  and  wet,  with  only 
here  and  there  narrow  strips  of  good  land,  too  little  to  be  fit  for  cultiva;ion ; 
that  it  was  worth  more  since  the  building  of  the  mill  than  before,  on  account 
of  the  facility  of  preparing  the  timber  for  market,  in  which  the  chief  value 
of  the  land  consisted ;  that  the  pond  overflowed  very  little  of  the  land,  and 
that  only  occasionally,  in  a  cold,  wet  place,  at  the  head  of  two  sloughs ; 
that  the  springs  mentioned  are  in  the  bed  of  the  creek,  three  or  four  inebes 
above  the  low-water  mark  of  dry  seasons,  and  were  of  no  value  to  plaintiff, 
and  had  never  been  used  by  him,  and  were  covered  by  the  creek  except  in 
the  lowest  stage  of  the  water,  and  were  then  covered  by  any  little  swells ; 
that  Muddy  Creek  was  a  full,  sluggish  stream,  choked  with  fallen  timber 
and  drift,  that  in  the  opinion  of  plaintiff's  family  physician,  the  pond  had 
not  affected  the  healthiness  of  his  residence,  but  would  be  likely  to  do  so  if 
the  growing  timber  intervening  between  the  house  and  pond  were  to  be  re- 
moved ;  that  stagnant  water  on  the  south  of  a  dwelling  was  more  [19]  likely 
to  produce  disease  than  on  the  north ;  that  the  creek  could  be  as  easily 
bridged  since  as  before  the  raising  of  the  pond ;  that  the  land  of  plaintiff 
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on  the  west  side  of  the  creek  could  not  be  used  by  plaintiff  without  a 
bridge,  though  the  pond  were  not  there ;  and  that  the  plaintiff  never  had 
in  fact  used  the  land  on  that  side.     This  was  all  the  testimony. 

His  Honor  charged  the  jury  that  every  man  must  use  his  own  prDperty 
so  as  not  to  injure  that  of  his  neighbor ;  thkt  any  building  or  erection,  which^ 
owing  to  its  contiguity,  is  a  continued  injury  to  the  health  of  another,  having 
a  prior  occupancy,  and  which  abridges  the  enjoyment  of  his  property,  is  a 
nuisance  for  which  the  injured  party  has  a  right  of  action,  if  it  be  not 
removed  upon  request ;  that  the  law  is  the  same  in  a  new,  as  in  an  old 
settled  country ;  that  the  measure  of  damages  for  such  injury  was  whatever 
the  jury  might  think  reasonable ;  that  no  man  has  a  right  to  convert  the 
property  of  another  to  his  own  use  without  his  consent,  as  by  diverting  the 
water  on  his  own  land  so  as  to  overflow  the  land  of  another,  creating  thereby 
a  mill-dam,  or  head  of  water  on  another's  land  for  his  own  use ;  that  the  pre 
yious  verdict  and  judgment  yvere prtmd  facie  evidence  of  the  plaintiff's  right 
to  recover  for  a  continuance  of  the  wrong ;  that  as  the  main  object  of  the  law 
was  the  removal  of  the  cause  of  complaint,  in  an  action  for  a  continuance  of 
the  nuisance,  the  jury  might,  at  their  discretion,  increase  the  damages  so  as 
to  produce  that  result ;  but  that  the  effect  of  such  primd  facie  evidence  might 
be  removed  by  other  evidence,  of  which  they  were  to  judge. 

The  jury  found  the  defendant  guilty,  and  assessed  the  plaintiff's  damages 
to  $115.  The  defendant  moved  for  a  new  trial,  which  Was  refused,  and  he 
thereupon  filed  his  bill  of  exceptions,  setting  forth  the  above  statement  of  the 
case,  and  prayed  an  appeal  in  error. 

H.  G.  Smith,  for  Neal  and  Shelton,  to  show  the  limitations  to  which  the 
maxim,  vie  utere  tuo,  tU  alienum  nan  hedaSy  is  subject,  in  its  application  to 
such  cases  as  this,  cited  Piatt  v.  Johnson,  15  Johnston,  213,  and  Pan  ton  v, 
Holland,  17  Id.  92,  and  Com.  Dig.,  Action  on  the  Case  for  Nuisance,  C.,  and 
he  insisted  that  it  appeared  from  these  [20]  authorities,  that  the  maxim  does 
not  operate  upon  cases  where  the  cautious  and  prudent  exercise  of  a  lawful 
right  by  one  person  occasions  damage  to  another ;  that  in  an  unsettled  coun- 
try*  a  man  who  purchases  and  improves  a  building  site  contiguous  to  a  mill- 
site  cannot  complain  if  the  owner  of  the  latter  apply  it  to  its  appropriate 
purpose  in  a  reasonable  manner  and  without  malice  or  negligence ;  and 
that  in  such  country,  if  a  man  purchase  real  estate,  and  improve  it  by  build- 
ing a  dwelling-house  thereon,  in  contemplation  of  law,  he  purchases  with 
reference  to  a  change  of  the  condition  of  the  country,  and  to  the  uses  to 
which  subsequent  neighboring  purchases  will  reasonably  put  their  prop- 
erty.    12  Mass.  220. 

John  Brown,  for  the  defendant  in  error,  said  that  the  verdict  of  the  jury 
was  sustained  by  the  proof;  that  there  having  been  a  previous  verdict  and 
judgment  for  this  same  cause  of  action,  the  jury  might  have  found  exemplary 
damages,  which  however  they  had  not  done,  12  Petersdorff,  799,  note ;  that 
the  finding  of  the  jury  was  consistent  with  the  charge  of  the  Court,  which 
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itself  was  sustained  by  the  law,  2  Starkie's  Ev.  541 ;  12  Petersdorff,  791, 
799,  note ;  and  that  this  court  would  not  disturb  the  verdict,  which  pro- 
nounces that  the  facts  proved  amount  to  a  nuisance,  though  in  its  opinion 
they  might  not,  12  Petersdorff,  794:  since,  in  truth,  the  question  submitted 
to  the  jury  was  one  purely  of  facts. 

Reese,  J.,  delivered  the  opinion  of  the  Court — The  defendant  in  error 
brought  tliis  suit  to  recover  damages  for  the  continuance  of  an  alleged  nui- 
sance, damages  having  been  recovered  by  him  in  a  former  action,  upon  the 
same  ground.  He  obtained  a  verdict,  and  a  judgment  thereon  was  rendered 
in  his  behalf ;  to  reverse  which  the  plaintiffs  in  error  have  prosecuted  an 
appeal  to  this  court.  The  nuisance  alleged  is,  that  a  mill-dam  of  the  plain- 
tiffs in  error,  by  them  erected  and  kept  up,  on  a  stream  below  the  residence 
of  the  defendant  in  error,  is  so  located  as  to  overflow  the  grounds  of  the 
defendant  in  error ;  to  cover  up  and  render  useless  certain  springs  of  fresh 
water,  and  to  create  in  the  neighborhood  of  [21]  his  residence,  ponds  of 
stagnant  water,  injurious  to  the  health  of  his  family. 

Evidence  was  heard  by  the  jury  tending  to  establish  the  truth  of  these 
several  allegations. 

It  is  insisted  here,  that  the  construction  of  a  mill,  upon  a  site  adapted  to 
such  an  end,  is  an  appropriate  use  of  the  owner's  property,  in  the  enjoy-, 
ment  of  which  he  cannot  be  restrained  by  his  neighbor,  upon  the  ground 
that  such  use  is  inconsistent  with  the  proper  use  and  enjoyment,  by  the 
latter,  of  his  property ;  and  that,  therefore,  the  accumulation,  by  means  of 
a  dam,  of  a  lai*ge  pond  of  stagnant  water,  near  the  premises  of  another, 
affecting  the  health  of  his  family,  so  as  to  render  his  dwelling  not  safely 
habitable,  does  not  constitute  an  injury,  for  which  he  can  hav«  redress  by 
action  in  a  court  of  justice.  / 

To  this  proposition  we  cannot  assent.  Every  individual,  indeed,  has  a 
right  to  make  the  most  profitable  use  of  that  which  is  his  own,  so  that  he 
does  not  injure  others  in  the  enjoyment  of  what  is  theirs.  And  it  is  con- 
ceded, also,  that  if  one,  in  the  cautious '  and  prudent  use  of  property,  in  a 
manner  appropriated  to  its  nature  and  character,  produce  some  annoyance 
to  his  neighbors,  such  person,  though  sustaining  some  loss,  has  suffered  no 
legal  injury  which  can  be  redressed.  But  to  dam  up  a  stream,  and  create 
pools  of  stagnant  water  upon,  or  near  to,  the  premises  of  another,  poisoning 
the  atmosphere,  generating  disease,  and  impairing  the  enjoyment  of  that 
most  valuable  of  absolute  rights,  health,  cannot  be  called  the  cautious  and 
prudent  use  of  property  in  an  appropriate  manner.  To  do  so  is  to  violate 
the  injunction,  sic  utere  tuo  ut  cUienum  non  Icedas. 

Of  the  facts  establishing  the  nuisance,  and  of  the  extent  of  the  injury,  the 
jury  are  the  proper  judges.     There  seems  to  be  no  want  of  evidence  to  sus- 
tain their  verdict,  nor  any  error  in  the  charge  of  the  Court,  and  the  judg- 
ment, therefore,  will  be  affirmed. 
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Note.  —  For  a  very  complete  and  satisfiictory  collection  and  classification  of  the 
cases  upon  this  branch  of  the  law,  which  is  becoming  every  day  more  and  more  im- 
portant in  this  country,  see  Angell  on  Watercoiurses.  The  fourth  chapter  treats  of 
the  particular  branch  of  the  subject  considered  in  this  case.  [22]  As  to  the  relatiye 
rights  of  the  proprietors  of  mill-sites  upon  the  same  stream,  see  Bigelow  v.  Newell,  10 
Pick.  848.  Whether  a  lower  proprietor  on  a  stream  may  raise  a  dam,  so  as  to  oblit- 
erate and  submerge  a  fall  higher  up,  and  thereby  prevent  the  erection  of  a  mill  on  a 
suitable  site,  is  a  question  which  is  left  undetermined.  The  case  decides  that  where 
an  upper  proprietor  has  actually  built,  or  is  building  a  mill  thereon,  a  lower  proprietor 
cannot,  without  a  right  acquired  by  grant,  prescription,  or  actual  use,  erect  a  new 
dam,  or  raise  an  old  one,  so  as  to  destroy  the  upper  mill  privilege,  simply  under  a 
liability  to  pay  damages.    10  Pick.  367. 

The  facts  in  this  case  are  stated  at  large  with  a  view  of  showing  that  the  case  is  an 
authority,  that  merely  overflowing  the  land  of  an  upper  proprietor,  is  an  actionable 
injury,  since  it  will  be  seen  tliat  the  evidence  is  pretty  equally  balanced  as  to  the  loss 
or  damage  occasioned  the  plaintiff  by  the  inundation.  —  Reporter. 
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Sale.  When  a  sale  of  chatielt  it  complete,  A  sale  of  chattels  is  complete  so  soon  as  both 
parties  have  agreed  to  the  terms.  So  soon  as  the  vendee  says,  "  I  will  pay  tbe  price 
demanded,"  and  the  vendor  says,  '*  I  will  receive  it,"  the  vendee  has  a  right  to  demand 
the  thing  sold;  the  vendor,  to  demand  the  consideration;  and  they  are  mutually  entitled,  . 
the  one  to  his  action  for  the  thing,  the  other  to  his  action  for  the  money.  [Ace.  Goodmm 
V.  Smith,  8  Hum.  548;  Shaddon  v.  Knott,  2  Sw.  862;  Broyles  v.  Lowry,  2  Sn.  25;  all 
citing  this  case.] 

Same.  Sheriff' a  $ale  the  same.  Shaw  v.  Smith,  9  Yer.  97,  decides  that  whatever  property  is 
vested  in  the  sheriff  by  his  levy  on  a  chattel,  passes  to  the  bidder  at  his  sale,  so  soon  ns  the 
hammer  is  down.  [So,  in  case  of  Master*8  Sales,  Curd  o.  Bonner,  4  Cold.  641 ;  Polk  v. 
Pledge,  5  Cold.  888 ;  Newman  v.  Sloan,  5  Cold.  891 ;  all  citing  this  case. 

Practice.  Contintuince  newly  discovered  teetimony.  If  an  affidavit  for  a  new  trial,  on  the 
ground  of  newly  discovered  evidence,  shows,  that  before  the  trial,  due  diligence  was  used 
to  procure  evidence  of  the  fact  expected  to  be  proved  by  the  newly  discovered  evidence, 
and  the  fact  is  material,  it  is  error  to  refuse  a  new  trial  thereupon.  [For  the  converse  of 
this  ruling,  see  Young  v.  Stringer,  5  Hay.  80.] 

On  the  30th  of  January,  1835,  a  public  sale  of  sundry  negroes,  belong- 
ing to  the  estate  of  C.  and  M.  6.  Sewell,  was  bad  under  an  order  of  the 
G)unty  Court  of  Tipton,  authonzing  and  directing  the  administrator  to 
make  it,  for  cash  in  hand.  The  defendant  was  the  highest  and  best  bidder 
for  four  negroes,  who  were  struck  off  to  him  by  the  auctioneer.  One  of 
them,  named  Lewis,  was  struck  off  at  the  price  of  $680.  The  bidding  was 
not  completed  till  late  in  the  day ;  and,  about  sundown,  the  administrator 
said,  in  the  hearing  of  the  defendant,  and  of  other  purchasers  of  negroes, 
that  it  was  then  too  late  to  proceed  with  the  business,  but  that  they  must 
attend  the  next  morning,  at  the  place  of  sale,  und  finish  [23]  or  close  it. 
None  of  the  negroes  bid  off  by  the  defendant  were  proven  to  have  been 
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delivered  to  bim,  on  the  day  of  sale,  nor  did  he  pay  any  of  the  purchase- 
money  on  that  day.  The  defendant  assented  to  the  administrator's  propo- 
sition, to  attend  next  morning  at  the  place  of  sale,  and  finish  the  business, 
and  left  for  the  night.  During  the  night  Lewis  died  suddenly,  two  miles 
from  the  place  of  sale,  in  the  direction  of  the  defendant's  house.  Next 
morning  defendant  attended  at  the  place  of  sale,  and  then  paid  for,  and 
received  flie  surviving  negroes  bid  for  by  him,  but  refused  to  pay  for 
Lewis,  on  account  of  his  having  died  between  the  bidding  and  the  time 
fixed  for  the  payment  and  delivery.  Lewis  was  in  his  usual  health,  on  the 
day  of  the  sale,  and  was  healthy. 

The  administrator  thereupon  sued  the  defendant  in  Tipton  County  Court, 
on  the  9th  of  June,  1835,  in  assumpsit.  The  declaration  continued  three 
counts,  the  first  of  which  alleged  the  special  circumstances,  and  that  after 
the  defendant  became  the  highest  bidder,  and  was  declared  the  purchaser  of 
the  negro,  he  was  legally  possessed  of  him,  and  in  consideration,  &c.  The 
second  count  was  indebitattM  assumpsit  for  a  negro  sold  and  delivered ;  the 
third,  a  quantum  valebat.  The  defendant  pleaded  non-assumpsit,  and  issue 
was  thereupon  joined.  The  cause  was  tried  at  October  term,  1836,  of 
Tipton  County  Court,  before  his  Honor  Judge  Read,  and  a  jury.  The 
evidence  submitted  to  the  jury  were  the  facts  above  stated.  His  Honor 
charged  the  juiy,  — 

That  the  party  in  whom  the  right  of  property  in  the  negro  was  at  his 
death  must  bear  the  loss  of  him ;  that  in  order  to  produce  a  change  of 
ownership  in  a  chattel,  there  must  be  a  delivery  actually  or  constructively. 
Actually,  as  when  the  chattel  is  received  by  the  vendee,  or  is  tendered  by 
the  vendor  ;  constructively,  as  if  a  man  contracts  for  a  thing  not  present, 
but  pays  or  satisfies  the  seller ;  that  if  the  acts  to  be  done  are  simultaneous, 
as  in  a  cash  sale,  in  order  to  bind  the  purchaser,  the  pi*operty  must  be 
delivered  or  tendered  ;  and,  in  like  manner,  to  bind  the  vendee,  the  money 
must  be  paid  or  tendered ;  that  in  either  case  the  party  might  waive  such 
right,  and  either  pay  without  receiving  the  property,  or  deliver  without 
receiving  the  price. 

[24]  The  jury  found  the  issue  for  the  defendant.  The  plaintifi^  moved 
for  a  new  trial,  and  in  support  of  his  motion  produced  an  affidavit  of  Bryan 
Hollo  way  and  James  E.  Munford,  stating  facts  which  came  to  the  plaintiff's 
knowledge  after  the  trial,  tending  to  show  that  the  defendant  exercised 
certain  acts  of  ownership  over  Lewis,  on  the  evening  of  the  sale,  importing 
that  he  considered  the  property  to  have  passed  to  himself.  The  new  trial 
was  refused,  whereupon  the  plaintiff  filed  his  bill  of  exceptions,  which 
stated  the  above  facts,  and  prayed  this  appeal  in  nature  of  a  writ  of  error. 

W.  H.  Loving,  for  the  plaintiff,  insisted.     1.  That  in  case  of  a  sale  of 

personal  property,  at  auction,  so  soon  as  the  property  is  struck  off  to  the 

bidder,  the  nght  of  property  is  vested  in  him.     And  if  the  subject  of  the 

contract  die,  or  be  destroyed  at  any  moment  afterwards,  it  is  his  loss,  pro- 
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vided  the  vendor  did  not  withhold  the  possession  against  the  will  and  demand 
of  the  vendee.  But  the  vendee  has  no  right  to  the  possession  until  he  has 
performed,  or  offered  to  perform,  the  condition  of  the  sale  ;  and  when  he 
has  so  done  he  is  entitled  not  only  to  the  possession,  but  also  to  his  action. 
And  he  cited,  to  this  purpose,  Chitty  on  Contracts,  110,  top  page  ;  Noy's 
Maxims,  88. 

2.  That  a  new  trial  will  be  granted,  on  the  ground  of  newly  discovered 
evidence,  if  it  appear  to  be  material,  and  to  have  been  discovered  since  the 
trial,  and  that  no  laches  are  imputable  to  the  party ;  and  he  cited  Vander- 
voort  V.  Smith,  2  Gaines's  Cases,  155  ;  Hollingsworth  r.  Napier,  3  Gaines's 
Cases,  182  ;  Palmer  f;.  Mulligan,  Id.  307  ;  15  Johnson,  203  ;  18  Johnson, 
489.  He  said  the  Court  would  decide  upon  the  materiality  of  the  evidence, 
and  grant  or  deny  the  new  trial  accordingly  ;  Halsey  v,  Watson,  1  Gaines's 
Cases,  24  ;  Kendrick  v,  Dalafield,  2  Gaines's  Gases,  67. 

J.  Haskell,  with  whom  were  Chalmers  and  M'Clauahan,  for  the  defend- 
ant, admitted  that  merely  by  the  bargain,  the  property  in  goods  may  be 
altered  ;  Chitty  on  Contracts,  110,  111,  and  notes;  Noy's  Maxims,  88; 
but  contended,  that  although  a  contract  for  the  sale  of  goods  be  complete 
and  binding  in  other  respects,  the  property  in  them  remains  in  the  vendor, 
and  at  his  risk,  and  he  may  retain  [25]  them  on  the  vendee's  insolvt?ncy, 
if  any  material  act  remains  to  be  done  before  delivery,  as  to  ascertain  or 
distinguish  the  quantity  or  price,  Chitty  on  Contracts,  112;  Pleasants  i% 
Pendleton,  6  Randolph,  473,  where  the  doctrine  is  elaborately  discussed ;  2 
Starkie's  £v.  634,  638.  In  this  case  the  negro  was  to  be  delivered  and 
the  money  paid  on  the  day  after  the  bidding. 

2.  Upon  the  other  point  they  said,  that  a  new  trial  is  never  granted  on 
the  ground  that  a  party  did  not  give  evidence  which  he  might  have  pro- 
duced, 1  Wilson,  98 ;  Cook  v.  Berry  ;  nor  will  the  Court,  on  a  motion  for  • 
a  new  trial,  hear  an  affidavit  of  any  facts  which  might  have  bei'n  brought 
forward  at  nisi  prius»    Hope  v,  Atkins,  1  Price,  143  ;  1  £ng.  Exch.  67. 

TuRLET,  J.,  delivered  the  opinion  of  the  Court  —  Two  questions  are 
presented  for  the  consideration  in  this  case. 

1.  Did  the  court  below  err  in  refusing  to  grant  a  new  trial,  because  of 
misdirection  to  the  jury  ?  The  plaintiff  had  exposed  to  public  sale  a  lot  of 
negroes  for  cash ;  at  the  sale  the  defendant  was  the  highest  and  best  bidder, 
and  the  negroes  were  struck  off  to  him  by  the  auctioneer  who  cried 
the  sale.  One  of  the  negroes,  named  Lewis,  was  bought  at  the  price  of 
$680.  None  of  the  negroes  were  proven  to  have  been-  delivered  on  the 
day  of  sale,  nor  that  any  part  of  the  purchase-money  was  paid.  During 
the  ensuing  night  Lewis  died  suddenly,  and  the  defendant  refused  to  pay 
the  price  bid  for  him. 

On  the  trial  the  Court  charged  the  jury,  "  That  in  tliis  case  it  was  neces- 
sary to  prove  a  delivery  of  the  negro,  actually  or  constructively,  actually, 
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as  where  the  property  is  received  by  the  vendee,  or  tendered  by  the  ven- 
dor ;  constructively,  as  if  a  man  contracts  for  property  not  present,  but 
pays  the  consideration.  That  if  there  had  been  no  delivery,  or  tender  of 
the  negroes,  nor  possession  taken  by  the  defendant,  they  would  find  for  the 
defendant,  otherwise  for  the  plaintiff."  This  charge  is  erroneous,  because 
it  asserts  that  there  can  be  no  binding  sale  until  there  has  been  either  a 
delivery  or  tender  of  the  property  sold,  or  until  the  defendant  takes  it  into 
[26]  possession ;  and,  as  consequent  thereon,  that  if  the  property  should 
be  suddenly  destroyed  before  either  of  these  things  are  done,  that  it  is  the 
loss  of  the  vendor  and  not  of  the  vendee. 

It  is  not  the  delivery  or  tender  of  the  property,  nor  the  payment  or 
tender  of  the   purchase-money,  which  constitutes  a  sale.     The  sale  is 
good  and  complete   so   soon  as  both  parties  have  agreed  to  the  terms ; 
that  is,  so  soon  as  the  vendee  says,    ^*  I  will  pay  the  price  demanded," 
and   the  vendor  says,  "I  will  receive  it,"  the  rights  of  both    are  in- 
stantly fixed.     The  vendee  has  a  right  to  demand  the  thing  sold  imme- 
diately, but  must  pay  the  consideration ;  the  vendor  the  right  to  demand 
the  consideration  money,  but  must  deliver  the  property.     If  the  vendee  ten- 
der the  purchase-money  and  demand  the  property,  he  may  maintain  detinue 
or  trover  if  the  delivery  be  refused.     If  the  vendor  tender  the  delivery  of 
the  property,  and  demand  his  purchase-money,  he  may  have  his  action  of 
debt  or  assumpsit,  if  it  be  refused.     This  shows  most  clearly  that  it  is  the 
contract  of  sale,  which  creates  their  mutual  rights,  and  not  the  things  to  be 
done  by  the  parties  aflerwards ;  for  if  it  were  not  so,  no  tender  of  money 
by  the  vendee  could  give  him  the  right  to  the  property  of  the  vendor,  nor 
any  tender  of  property    by  the  vendor    a  right  to    the    money  of  the 
vendee.     It  being  the  contract  of  sale,  then,  which  changes  the  right  to  the 
possession   of  the    property;   it   necessarily    follows  that   the    right    to 
the   possession  is  changed  from  the  moment  the  contract  is    made,  and 
that  any  loss  or  injury  to  the  property,  after  that  period  of  time,  is  the  loss 
of  the  vendee,  whether  this  loss  be  partial  or  total.     If  the  negro  in  dispute 
had  lost  a  limb  afler  the  sale  and  before  the  delivery,  no  one  would  have 
doubted  that  it  was  the  loss  of  the  vendee,  because  a  delivery  could  still  be 
made ;  but  inasmuch  as  he  died,  so  that  no  delivery  could  be  made,  a  dif- 
ferent rule  of  construction  is  asked,  though,  as  we  think,  without  reason. 

In  the  case  of  Shaw  v.  Smith,  9  Yer.  97,  this  court  has  said,  in  relation 
to  rights  acquired  under  a  sherifi^'s  sale,  "  that  the  contract  was  complete, 
so  soon  as  the  negroes  were  [27]  struck  off  to  the  plaintiff  as  the  highest 
bidder.  He  thereby  acquired  from  the  sheriff  all  the  property  in  the 
negroes  which  had  existed  in  the  defendant  in  the  execution  at  the  time 
of  the  levy,  and  in  consideration  thereof  he  was  bound  to  pay  the  price  he 
had  bid."  This  is  conclusive  upon  the  point  under  consideration.  We 
therefore  think  that  the  Court  erred  in  refusing  to  grant  a  new  trial  on  the 
first  proposition. 
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2.  Did  the  Court  err  in  refusing  to  grant  a  new  trial  upon  the  newly  dis- 
covered testimony  as  set  forth  in  the  affidavits  of  Bryan  HoUoway  and 
James  E.  Munford  ?  The  testimony  was  material  according  to  the  view 
taken  of  the  case  by  the  court  below ;  it  proved  a  possession  of  the  negro 
in  dispute  by  the  defendant  after  the  sale :  the  testimony  was  discovered 
after  the  trial,  and  the  affidavit  of  Munford,  the  attorney,  shows  that  exer- 
tion had  been  made  before  the  trial  to  procure  such  testimony,  but. 
without  success.  There  is  no  want  of  requisite  diligence  on  the  part 
of  the  plaintiff  so  far  as  we  have  been  able  to  see.  We  think  that  a  new 
trial  ought  be  granted  also  for  this  causes 

The  judgmerU  will  be  reversed,  and  the  cause  remanded  for  a  new  tried. 


Jackson.    April  Term,  1838. 
BANKS  ET  AL.  v.  THOMAS. 

[28]  Fraudxtusnt  Convbyakce.  8aU  of  siaoe^.  Under  the  Acts  of  1784,  c.  10,  §  7, 1789, 
c.  60,  §  2,  and  1881,  c.  90,  §  1,  a  sale  of  slaves,  though  accompanied  with  delivery  to  the 
vendee,  is  not  good  against  the  vendor's  creditors,  without  a  bill  of  sale  registered. 

Samb.  StatuUa  —  tale  of  daves  —regiatraUon.  Upon  the  construction  of  the  two  first  of 
these  acts,  the  utmost  that  has  been  decided,  in  [North  Carolina  and  Tennessee,  is,  that  as 
between  the  parties,  a  sale  of  a  slave,  accompanied  with  possession  in  the  vendee,  is  gpod 
without  a  bill  of  sale.  Douglass  v.  Morford,  8  Yer.  878,  Payne  v.  Lassiter,  10  Ter.  607, 
recognized. 

Same.  Void  and  voidable.  A  conveyance  in  fraud  of  creditors  is  not  merely  voidable  at  the 
option  of  creditors,  but  is  absolutely  void  as  though  it  never  existed,  and  is  incapable  of 
confirmation.  And  though  good  as  between  the  parties,  it  is  to  be  treated  when  those, 
as  to  whom  it  is  void,  are  contesting  it,  as  though  it  were  void  for  every  purpose.  [See 
Games  «.  Polk,  4  Cold.  96,  citing  this  case.    See  also  Russell  v.  Stinson,  8  Hay.  1.] 

Same.  Exception,  The  only  exception  to  the  generality  of  these  rules  is  that  which  is 
recognized  in  Floyd  o.  Goodwin,  8  Yer.  484 ;  namely,  that  sales  made  by  public  officers, 
under  process  of  law,  are  not  within  the  purview  of  these  acts. 

By  bill  of  sale  purporting  to  have  been  made  on  the  12th  of  March, 
1832,  George  C.  Simons  conveyed  two  negroes  to  his  brother,  John  Simons, 
to  whom  possession  of  them  was  then  delivered.  The  latter  sold  and  con- 
veyed them,  by  bill  of  sale,  dated  October  22,  1833,  to  Ezekiel  Thomas,  to 
whom  the  possession  was  likewise  delivered.  Between  the  3d  of  May, 
1832,  and  the  12th  of  July,  1834,  several  judgments  were  recovered 
against  George  C.  Simons,  by  the  plaintiffs  in  error,  Murray  and  Crockett, 
amounting  to  nearly  five  hundred  dollars.  Writs  of  ^.  fa.  issued  upon 
these  judgments,  were  levied  between  the  16th  and  21st  of  February,  1835, 
upon  the  negroes,  by  the  plaintiff  in  error,  Banks,  who  was  sheriff  of  Car- 
roll, and  who,  after  due  advertisement,  sold  them  to  Murray  for  five  hun- 
dred and  fifty  dollars. 

Thomas  thereupon,  namely,  March  10,  1835,  sued  Banks,  Murray,  and 
Crockett  in  trover,  in  the  Circuit  Court  of  Carroll,  for  this  conversion  of 
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the  negroes.  Oo  the  12th  of  Augast,  1836,  he  caused  the  bill  of  sale 
from  John  Simons  to  himself  to  be  proved  before  the  clerk  of  the  Countj 
Court  of  Carroll,  and  to  be  registered  on  the  same  day.  The  action  was 
tried  at  July  term,  1837,  before  Judge  Harris,  of  the  ninth  circuit,  and  a 
jury  of  Carroll. 

[29]  The  defendant  in  error,  on  the  trial,  read  the  bills  of  sale,  proved  that 
the  sale  from  George  C.  Simons  to  John  was  unconditional,  that  the  pos- 
session was  delivered  at  the  time  of  the  sale,  and  that  it  continued  in  him 
till  he  sold  to  Thomas,  to  whom  they  were  then  delivered,  and  in  whose 
possession  they  had  remained,  until  levied  upon  by  Banks ;  that  at  the  time 
of  the  said  by  G.  C.  to  J.  Simons,  no  incumbrance  on  the  slaves  was 
known ;  and,  by  one  of  the  witnesses  to  the  bill  of  sale  to  him,  he  proved 
its  execution,  and  the  delivery  of  the  slaves  to  him  by  John  Simons  ;  that 
after  the  sale  by  G.  C.  to  J.  Simons,  Murray,  one  of  the  plaintiffs  in  error, 
requested  John  Simons  to  pay  him  the  purchase-money  which  he  was  to 
give  his  brother  for  the  slaves,  in  discharge  of  his  demands  against  George 
C.  Simons,  and  that  John  Simons  agreed  to,  and  did  pay  him  twenty  dol- 
lars, part  of  the  purchase-money. 

The  Court  charged  the  jury,  that  it  required  that  both  parties  to  a  bill 
of  sale  should  have  acted  fraudulently,  to  make  it  void ;  that  a  sale  for  a 
valuable  consideration,  accompanied  by  delivery  of  the  property  was  a 
good  and  valid  conveyance  of  the  property  sold,  and  would  enable  the  pur- 
chaser to  hold  it  against  the  creditors  of  the  vendor ;  that  if  Murray  knew 
all  the  facts,  in  relation  to  the  sale  from  George  C.  to  John  Simons,  and  by 
his  agreement  Ratified  it,  and  received  all  or  a  part  of  the  purchase-money, 
he  could  not  insist  that  it  was  fraudulent. 

The  jury  found  the  plaintiffs  in  error  guilty  of  the  conversion,  and  assessed 
the  damages  to  $801.50  cents.  They  moved  for  a  new  trial,  which  was 
refused,  and  they  thereupon  presented  their  bill  of  exceptions,  in  which 
the  facts  are  stated  as  above,  and  appealed  in  error. 

Fitzgerald,  for  the  plaintiffs  in  error,  insisted,  that  his  Honor,  the  circuit 
judge,  was  mistaken  in  supposing  that  it  required  both  parties  to  have 
acted  fraudulently  to  make  the  transaction  between  them  void  for  fraud ; 
and  he  cited  Roberts  on  Fraudulent  Conveyances,  547,  &c.,  in  notes ;  Shep- 
pard's  Touchstone,  66,  Hildreth  v.  Sands,  2  J.  C.  R.  35 ;  that  the  charge 
was  also  erroneous  in  relation  to  the  effect  of  the  delivery  of  the  negroes 
from  the  debtor  to  his  vendee,  [30]  the  case  of  DougKss  v,  Morford,  8  Yer. 
373,  having  decided  that  without  a  bill  of  sale  registered,  the  sale  is  void  as 
against  the  grantor's  creditors  and  purchasers  from  him ;  and,  lastly,  that  in 
this  case  the  bill  of  sale  had  not  been  so  registered  as  to  defeat  the  lien  of 
the  judgments  and  executions  of  the  plaintiffs  in  error. 

A.  W.  O.  Totton,  for  the  defendant  in  error,  contended,  that  in  the 
absence  of  fraud,  a  sale  of  slaves,  by  parol  or  by  deed  not  registered,  is 
good  and  valid  when  possession  accompanies  the  sale,  to  which  purpose  he 
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dted  Caines  &  Wife  v.  Marley,  2  Yer.  582 ;  Arrington  v,  Arrington,  1 
Haywood,  1 ;  2  Haywood,  62,  67,  87 ;  Morgan  v.  Elam,  4  Yer.  449  ;  Davis 
V.  Mitchell,  5  Yer.  282 ;  Williams  v.  Walton,  8  Yer.  301 ;  Hawks,  Digest, 
872;  Floyd  v.  Goodwin,  8  Yer.  494,  and  Shaw  v.  Smith,  9  Yer.  97 ;  that 
the  validity  of  the  title  depends,  not  on  the  registration  of  the  deed,  for  if 
fraudulent  it  is  void  as  to  creditors  even  though  registered,  and  the  con- 
verse of  the  proposition  must  also  he  true,  that,  in  the  absence  of  fraud,  the 
gift  or  sale  is  good  without  the  registration  of  the  deed ;  that  as  registra- 
tion does  not  pass,  so  it  ought  not  to  be  allowed  to  affect  the  title  if  omitted ; 
that  the  effect  of  registration  is  simply  to  give  notice  of  the  change  of 
property  or  right,  and  to  remove  the  presumption  of  fraud  which,  at  com- 
mon law,  attaches  where  the  right  and  the  possession  are  in  different  per- 
sons, 5  Johnson,  258 ;  8  Johnson,  446 :  that  as  to  real  estate,  it  is  the 
registration,  the  substitute  for  Hvery  of  seisin,  which  passes  the  title,  not 
80  of  personalty,  as  to  which  delivery  of  possession  is  still  necessary,  as  at 
common  law,  to  pass  the  title,  that  alone,  and  not  the  deed  evidencing  the 
sale,  having  that  effect;  that  the  cases  which  sustain  the  validity  of  official 
sales  without  bills  of  sale  are  not  grounded  upon  any  exception  in  the 
statutes,  but  upon  their  publicity  and  their  usual  exemption  from  fraud,  by 
which  they,  as  well  as  private  sales  are  equally  vitiateil,  so  that  it  is  not 
the  want  of  registration,  but  fraud,  which  enables  creditors  to  overthrow 
the  transaction,  and  the  question  is,  was  the  sale,  in  this  case  hond  fide  ? 
and  if  the  first  sale  from  George  to  John  Simons  was  not,  yet  that  from 
the  latter  to  Thomas  was,  and  beyond  that,  the  [31]  plaintiffs  in  error  cannot 
push  their  inquiry  into  the  title,  Bartlett  v,  Henry,  10  Johnson,  185 ;  14 
Johnson,  407;  1  J.  C.  R.  21^;  1  Vernon,  44;  that  even  the  sale  from 
Greorge  to  John  Simons  cannot  be  attacked  by  these  creditors,  by  one  of 
whom  part  of  the  purchase-money  was  received,  and  who  cannot  therefore 
pretend  want  of  notice,  4  Kent's  Com.  163,  164;  Le  Neve  v.  Le  Neve,  3 
Atkins,  646 ;  1  Vesey,  64 ;  10  Johnson,  457 ;  4  Yer.  428 ;  AnderSon  v. 
Anderson,  2  Call,  206 ;  16  Yes.  419 ;  that,  at  most,  the  sale  from  George 
to  John  Simons  was  only  voidable,  Anderaon  r.  Roberts,  18  J.  R.  505; 
10  Id.  185,  and  was  therefore  capable  of  confirmation  by  the  creditors, 
Wheaton  v.  East,  5  Yer.  41 ;  7  Bac.  Ab.  68,  who  might  at  least  waive  the 
fraud,  9  B.  &  C.  59,  note :  that  the  defendant  in  error,  having  purchased 
without  notice  of  the  claims  of  creditors,  ought  to  be  treated  as  a  hond  fide 
purchaser  without  notice,  Anderson  v,  Roberts,  18  Johnson,  521,  528; 
9  Ves.  190;  1  Mad.  Ch.  217;  3  J.  C.  R.  147,345;  10  Johnson,  185; 
1  J.  C.  R.  219  ;  and  finally,  that  a  new  trial  would  not  be  granted  for  mis- 
direction of  the  judge  as  to  the  register  acts,  if  it  appear  that  the  verdict 
was  correct;  2  Harrison's  Digest,  1525. 

Green,  J.,  delivered  the  opinion  of  the  Court.  — This  is  an  action  of  trover 
and  conversion,  brought  by  Thomas,  the  defendant  in  error,  to  recover  sev- 
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eral  negro  slaves.  These  slaves  were  the  property  of  George  C.  Simons, 
and  were  by  him  conveyed  to  John  Simons  on  the  12th  of  March,  1832, 
and  by  him  conveyed  to  the  defendant  in  error,  on  the  22d  of  October, 
1833.  The  bill  of  sale  from  George  C.  to  John  Simons,  has  never  been 
proven  and  registered.  The  negroes  were  levied  upon  on  the  1 6th  of  Feb- 
ruary, 1835,  by  virtue  of  executions  in  favor  of  the  plaintiffs  in  error,  and 
several  other  persons,  against  Greorge  C.  Simons,  and  sold  as  his  property 
to  Robert  Murray,  one  of  the  plaintiffs  in  error.  Many  of  these  debts 
existed,  and  some  of  the  judgments  had  been  obtained  previously  to  the 
execution  of  the  bill  of  sale  from  Greorge  to  John  Simons.  The  Court 
charged  the  jury  that  a  sale  of  slaves  for  a  [32]  valuable  consideration, 
accompanied  by  delivery  of  possession,  was  a  good  and  valid  conveyance  of 
the  property,  and  would  enable  the  purchaser  to  hold  it  agaidst  the  cred- 
itors of  the  vendor.  The  jury  found  a  verdict  for  the  plaintiff  below,  and 
the  defendants  appealed  to  this  court. 

The  Court  erred  in  its  charge  to  the  jury  The  Act  of  1784,  c  10, 
§  7,  provides  that  *^  all  sales  of  slaves  shall  be  in  writing,  attested  by  at 
least  two  witnesses,  or  otherwise  shall  not  be  deemed  valid."  By  the  Act 
of  1789,  c.  59,  §  2,  it  is  provided  that  ^  all  bills  of  sale  and  deeds  of  gift  of 
whatsoever  nature  shall,  within  twelve  months  after  the  making  thereof, 
be  proved  in  due  form  and  recorded ;  also  all  bills  of  sale  and  deeds  of  gifl 
not  authenticated  in  manner  by  this  act  directed,  shall  be  void  and  of  no 
force."  By  the  Act  of  1831,  c.  90,  §  1,  bills  of  sale  for  slaves  are  required 
to  be  registered.  By  the  sixth  section,  it  is  provided  that  they  shall  take 
effect  only  from  the  time  registered  ;  and  the  twelfth  section  makes  them 
void  as  to  existing  or  subsequent  creditors,  unless  registered  as  the  act 
directs. 

With  these  acts  of  assembly  before  us  it  is  difficult  to  perceive  how  any 
one  could  suppose  a  sale  of  slaves  would  be  good,  as  against  creditors,  with- 
out a  l)ill  of  sale  registered.  Such  a  decision  has  never  been  made  since 
the  passage  of  the  Act  of  1784,  by  the  Supreme  Court  of  this  State  or  the 
State  of  North  Carolina.  It  is  true  the  course  of  the  decisions  in  North 
Carolina,  sanctioned  and  followed  in  this  State,  restricts  the  application  of 
the  general  expressions  in  the  Acts  of  1784  and  1789,  and  holds  that  as 
between  the  parties  a  sale  of  a  slave,  accompanied  with  possession  in  the 
vendee,  is  good  though  there  be  no  bill  of  sale.  This  is  as  far  as  any 
case  has  ever  gone,  except  the  case  of  Floyd  v,  Goodwin,  8  Yerger,  484; 
in  which  the  Court  determined  that  these  acts  have  no  application  to  sales 
under  process  of  law  by  public  officers.  But  in  the  case  of  Douglass  v. 
Morford,  8  Yer.  373,  a  sale  of  a  slave  accompanied  with  possession  was 
held  to  be  void  as  against  a  creditor,  there  being  no  bill  of  sale  registered. 
This  case  was  recognized  as  the  settled  law  at  the  last  term  of  this  court  at 
Nashville,  in  the  case  of  Payne  v,  Lassiter,  10  Yer.  507. 

[33]  As  in  this  case  there  was  produced  no  registered  bill  of  sale  from 
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George  G.  to  John  Simons,  the  title  to  the  slaves,  so  far  as  creditors  are 
concerned,  did  not  pass  out  of  George  C.  Simons,  hy  the  sale  to  John,  and 
copseqnently  the  defendant  in  error,  Thomas,  acquired  no  title  by  his  pur- 
chase from  John  Simons. 

But  it  is  said  the  deed  was  only  voidable,  and  that  the  sale  to  John 
Simons  was  confirmed  by  Murray,  one  of  the  execution  creditors  of  George 
C.  This  is  not  the  description  of  voidable  deeds,  which  is  subject  to  con- 
firmation by  the  act  of  the  party  who  may  avoid  it  The  cases  referred 
to  are  those  where  the  party  making  the  deed  may  set  it  aside  or  confirm 
it  as  he  maj  choose.  In  this  case  the  sale  is  said  to  be  voidable  only, 
because  for  some  purposes  it  is  good,  it  being  obligatory  upon  the  parties. 
So  are  sales  made  to  defraud  creditors  good  between  the  parties,  and  there- 
fore only  voidable.  But  in  all  these  cases  the  sales  are  absolutely  void  so 
far  as  creditors  are  concerned,  and  may  be  treated  as  though  they  had  never 
existed.  Such  sale  is  to  be  treated  where  the  parties  as  to  whom  it  is  void 
are  contesting  it  as  though  it  were  void  for  every  purpose. 

The  judgment  must  be  reversed  and  the  cause  remanded  to  be  determined 
upon  the  principles  stated  in  this  opinion. 


Jackson.    April  Term,  1888. 
ESTES  V.  KYLE. 

[34]  Intebnation AL  Law.  Conflict  —  Umitaiions.  The  statute  of  limitatioDS  of  the  State  in 
whoee  courts  a  suit  is  prosecuted^  must  prevail  in  all  actions.    [See  Code,  2788.] 

Sahb.  Constitutional  Una.  The  federal  Constitution,  art  4,  §  1,  relative  to  the  faith  and 
credit  to  be  given  to  the  judicial  proceedings,  &c.,  of  each  State  in  the  others,  and  the  Act 
of  Congress  of  1700,  c.  11;  1  Story's  Laws,  98;  Gordon's  Digest,  art.  688,  giving  to  those 
proceedings  such  fkith  and  credit  in  eveiy  court  in  the  Union  as  they  have  in  the  State 
whence  taken,  do  not  change  the  above  rule  of  international  law,  —  nor  impose  upon  the 
tribunals  of  the  State  in  which  a  suit  may  be  prosecuted  thereon,  all  defences  arising  upon 
matters  ex  post  /acto^  and  affecting  the  remedy  merely  to  which  they  would  have  been 
subject,  if  sued  in  the  State  whence  they  were  taken.  See  Story's  Confl.  §§  576-688 ; 
Comm.  on  Const.  §§  1297-1807. 

Same.  Same,  The  general  language  in  Mills  v.  Duryee,  2  Cond.  678,  and  Hampton  v. 
McConnell,  4  Id.  243,  —  "  that  whatever  pleas  would  be  good  to  a  suit  brought  upon  a 
judgment  in  the  State  where  it  was  originally  rendered,  and  none  others  can  be  pleaded  in 
any  other  court  in  the  United  States,"  —  is  to  be  understood  of  pleas,  affecting  the  validity 
and  conclusive  effects  of  judgments,  as  evidence,  not  of  pleas,  affecting  only  the  remedy. 
[See  Winchester  v,  Evans,  Cooke,  420,  and  cases  there  cited.] 

Estes  and  another  executed  their  bill  single  to  Kjle  on  the  12th  of 
November,  1817,  for  $1464.79,  payable  twelve  months  after  date.  On 
the  27th  of  September,  1819,  in  the  Superior  Court  of  Pittsylvania  county, 
Virginia,  Kyle  recovered  judgment  thereon  against  the  obligors  for  the 
amount  thereof,  interest,  and  costs.  Upon  a  transcript  of  the  record  of  this 
recovery,  Kyle  sued  Estes  in  the  Circuit  Court  of  Haywood  on  the  24th  of 
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November,  1836,  and  declared  in  debt  in  the  usual  form.  Estes  pleaded 
ntU  tiel  record^  and  the  following  special  plea ;  namely,  '*  that  no  execution 
had  issued  on  the  judgment  mentioned  in  the  declaration  within  ten  years 
next  afler  the  date  of  said  judgment,  nor  were  the  said  plaintiffs  or  either 
of  them  under  the  age  of  twenty-one  je&n,  femes  covert,  non  compos  mentis^ 
imprisoned,  or  without  the  commonwealth  of  Virginia,  at  the  time  the  afore- 
said judgment  was  awarded ;  and  that  the  said  judgment  has  never  been 
revived  by  scire  facias  or  action  of  debt,  and  this,  &c. ;  and,  in  support 
of  the  above  plea,  relies  on  the  statute  of  limitations  of  the  State  of  Vir- 
ginia, of  ten  years  in  such  case  made  and  provided,  which  statute  was  passed 
in  the  year  1819,  c.  128,  §§  5,  6:  wherefore  the  said  defendant  prays  judg- 
ment [35]  if  the  said  plaintiffs  ought  to  have  and  maintain  their  aforesaid 
action  against  him."  To  this  special  plea  Kyle  demurred,  and  there  was 
joinder  in  demurrer. 

At  June  term,  1837,  of  the  Circuit  Court  of  Haywood,  Judge  Bead  sus- 
tained the  demurrer,  overruled  the  plea  of  nul  tiel  record,  and  rendered 
judgment  for  $3172.54,  besides  costs,  from  which  judgment  the  plain- 
tiff in  error  prosecuted  an  appeal  in  nature  of  a  writ  of  error. 

By  the  Virginia  Act  of  1792,  c.  76,  §  5,  revised  in  1819,  upon  which 
the  above  plea  was  founded,  it  is  enacted  that  *^ judgments  in  any  court 
of  record  within  this  commonwealth,  where  execution  hath  not  issued,  may 
be  revived  by  scire  facias,  or  an  action  of  debt  brought  thereon,  within 
ten  years  next  after  the  date  of  said  judgment,  and  not  after ;  or  where 
execution  has  issued  and  no  return  is  made  thereof,  the  party  in  whose 
favor  the  same  was  issued  shall  and  may  obtain  other  executions,  or  move 
against  any  sheriff  or  other  officer,  or  his  or  their  security  or  securities,  for 
not  returning  the  same  for  the  term  of  ten  years  from  the  date  of  such 
judgment,  and  not  after." 

J.  M.  Strotheb,  for  plaintiff  in  error,  argued,  that,  as  by  the  words  of 
the  Act  of  Congress  of  1790,  ell,  such  faith  and  credit  are  to  be  given 
to  the  records  and  judicial  proceedings  of  the  States,  when  duly  authenti- 
cated in  every  court  within  the  United  States,  as  they  have  by  law  or 
usage  in  the  courts  of  the  State  from  whence  they  are  or  shall  be  taken ; 
and,  as  in  the  State  of  Virginia,  had  the  plaintiff  in  error  been  sued  on 
this  record,  he  might  have  pleaded  the  statute  of  limitations  of  ten  years, 
it  followed  that  he  might  plead  the  same  plea  here.  Otherwise  the  same 
effect  would  not  be  given  to  the  judgment  in  Tennessee  as  it  would  have 
had  in  the  State  from  which  it  has  been  taken.  That  the  purpose  of  the 
act  of  Congress,  in  prescribing  the  effect  of  the  judicial  proceedings  of 
.the  several  States  in  all  the  rest,  was  to  place  them  upon  an  equality,  in 
all  respects,  with  domestic  judgments;  to  make  them  conclusive  in  the 
other  States,  or  open  them  to  inquiry  and  examination  there,  in  the  same 
way  as  they  would  be  in  the  State  where  rendered.  And  he  insisted  that 
Buoh  was  Uie  view  taken  of  the  subject  in  Hampton  v.  [36]  McConnel,  3 
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Wbeaton,  234 ;  in  Mills  v.  Duryee,  7  Cranch,  481 ;  in  Moren  v.  Killibrew, 
2  Yerger,  376,  and  in  2  Leigh,  175 ;  Oliver's  Precedents,  447.  That 
in  overruling  the  plea  of  the  statute,  the  Court,  in  effect,  decided  that  the 
judgment  should  have  greater  effect  here  than  in  Virginia,  where,  beyond 
question,  the  plea  would  have  been  a  bar  to  the  plaintiff's  action.  That 
the  plea  does  not  assume  to  question  the  consideration  of  the  judgment, 
but  simply  to  insist  that  the  defendants  in  error  are  precluded,  by  their 
laches  from  again  disturbing  the  repose  of  those  who  have  been  allowed  to 
remain  in  quiet  more  than  ten  years.  That  the  defendants  in  error  have 
to  rely  exclusively  upon  the  Act  of  1790  to  sustain  their  action,  which  act, 
by  fixing  upon  the  judgment,  throughout  the  United  States,  the  same 
efficacy  as  is  allowed  it  by  tixe  laws  of  Virginia,  gives  to  those  laws,  quoad 
hoc,  an  extra-territorial  operation,  and  abolishes  the  principle  of  interna- 
tional law,  that  the  lex  fori  must  govern  as  to  the  application  of  remedies ; 
2- Leigh,  176.  That  as  the  judgment  was  barred  in  Virginia,  it  is  like- 
wise barred  in  Tennessee,  8  Peters,  528 ;  and  that  statutes  of  limitations, 
being  intended  to  put  an  end  to  litigation  and  secure  the  peace  and  repose 
of  society,  ought  to  be  favorably  construed  ;  Cooke  330  ;  7  Yerger,  405. 

6.  D.  Searct,  for  the  defendants  in  error,  said,  it  is  contended  that  this 
plea  is  a' good  bar  to  the  action,  by  virtue  of  the  Constitution  of  the  United 
States  and  the  act  of  Congress  of  26th  May,  1790. 

The  Constitution  declares  that  ,''  full  faith  and  credit  shall  be  given  in 
each  State  to  the  records  and  judicial  proceedings  of  every  other  State ; 
and  Congress  may,  by  general  laws,  prescribe  the  manner  in  which  such 
records  and  judicial  proceedings  shall  be  proven,  and  the  effect  thereof. 
The  act  of  Congress  of  26th  May,  1790,  after  prescribing  the  manner 
of  authentication  declares:  "the  said  records  and  judicial  proceedings 
shall  have  such  faith  and  credit  given  to  them,  in  every  court  within  the 
United  States,  as  they  have  by  law  or  usage  in  the  courts  of  the  States 
from  which  said  records  and  judicial  proceedings  are  or  shall  be  taken." 

Faith  and  credit,  the  terms  used  in  the  Constitution,  are  terms  peculiarly 
applicable  to  evidence.  The  act  of  [37]  Congress  adopted  the  terms 
used  in  the  Constitution :  '^  shall  have  such  faith  and  credit  given  them." 

The  effect,  then,  which  records  are  to  have  is  their  effect  as  evidence 
only.  If  they  had  in  the  courts  of  the  State  where  rendered  the  dignity 
of  record  evidence,  they  have  the  same  dignity  in  every  other  court  in  the 
United  States. 

To  make  this  plea  good  under  the  Constitution  and  act  of  Congress, 
such  construction  must  be  put  upon  them  as  will  give  the  judgment  in  the 
State  where  it  is  attempted  to  be  enforced  the  same  force  and  effect  as 
it  has  in  the  State  where  obtained.  In  other  wqrds,  the  manner  in  which 
and  the  time  when  it  is  to  be  enforced  are  to  be  governed  by  the  laws  of 
the  State  where  the  judgment  is  originally  obtained.  Such  a  construction 
would  work  great  injury  and  injustice.    It  would,  in  effect,  authorize  the 
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ministerial  officers  of  the  law  in  the  State  where  it  is  attempted  to  enforce 
such  judgment  to  issue  an  execution  thereupon  without  notifying  the  party 
of  the  fact,  and  indeed  without  permitting  him  to  controvert  the  existence 
of  the  judgment  He  might  be  imprisoned  contrary  to  the  laws  of  his  own 
State,  and  could  not  be  delivered  from  such  imprisonment  but  by  pursuing 
the  forms  prescribed  by  the  laws  of  the  State  where  such  judgment  was 
recovered.  It  would  make  the  judgment,  whether  obtained  by  attachment 
or  otherwise,  conclusive  upon  him,  and  deprive  him  of  the  right  of  showing 
a  want  of  jurisdiction  in  the  court  rendering  the  same.  It  would  be  giving 
to  the  legislation  of  the  State  in  which  such  judgment  might  be  obtained, 
as  to  the  manner  and  time  of  enforcing  its  judgment  in  other  States,  a 
binding  influence  beyond  its  territorial  jurisdiction,  and  stretching  the 
principles  of  international  comity  to  such  an  extent  as  entirely  to  change 
the  law  of  the  forum.  In  the  case  of  Mills  v.  Duryee,  7  Cranch,  481,  the 
Court  did  not  go  to  this  extent.  Upon  a  careful  examination  of  that  case, 
it  will  be  found  that  the  Court,  in  declaring  the  effect  of  the  records, 
declare  its  effect  as  evidence  only  ;  ^  that  if  it  had  in  the  court  where  ob- 
tained the  faith  and  credit  of  record  evidence,  it  should  have  the  same 
fidth  and  credit  in  every  other  court."  I  am  fully  sustained  in  this  con- 
struction of  the  case  of  Mills  v.  Duryee  by  numerous  subsequent  decisions 
upon  this  [38]  subject,  where  parties  have  been  permitted  to  show  that 
the  court  rendering  the  judgment  had  jio  jurisdiction.  2  Dallas,  302 ;  6 
Wheaton,  129 ;  1  Dallas,  129  ;  2  Yerger,  484,  880;  8  Yerger,  395. 

The  doctrine  laid  down  by  Chancellor  Kent,  1  Comm.  26,  as  declared  in 
4  Cowen,  292,  '^  that  any  plea  may  be  pleaded  which  would  be  good  to 
avoid  the  judgment  where  pronounced,"  refers  only  to  such  pleas  as  show  the 
judgment  to  be  void,  as  a  want  of  jurisdiction  ia  the  Court  rendering  the 
same  either  as  to  the  person  of  the  defendant  or  as  to  the  subject-matter, 
and  not  to  such  pleas  as  show  the  judgment  to  be  voidable  only.  See  note,  1 
Kent,  261;  1  Hall,  N.  Y.  155;  Starbuck  v.  Murray,  5  Wendell,  148; 
Shumway  v.  Stillman,  6  Wend.  447  ;  Wilson  v.  Chiles,  2  Hall,  N.  Y.  358  ; 
Story's  Confl.  §  609. 

It  is  contended  by  the  counsel  for  the  defendant  in  error,  that  the  ques- 
tion here  is  to  be  determined  alone  by  the  principles  of  international  law, 
and  therefore  the  plea  cannot  be  admitted,  as  it  is  a  well-settled  principle 
that  the  statute  of  limitations  is  the  law  of  the  forum,  and  operates  on  all 
who  submit  to  its  jurisdiction.  3  Peters,  277.  Chancellor  Kent  lays 
down  the  doctrine  that  remedies  upon  contracts  are  regulated  by  the  laws 
of  the  place  where  the  action  is  brought,  and  the  comity  of  nations  is  satis- 
fied with  allowing  to  foreigners  the  use  of  the  same  remedies,  to  the  same 
extent,  that  are  i^orded  to  the  citizens  of  the  State.  2  Kent,  462,  463. 
It  is  upon  this  principle  that  the  statute  of  limitations  of  the  State  where 
the  contract  is  made  is  no  bar  to  a  suit  brought  in  a  foreign  court.  8 
Peters,  872  ;  1  Caines,  402  ;  Story's  Conflict,  §  576 ;  3  Johnson;  263. 
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In  the  case  of  Jones  v.  Hooks,  2  Randolph,  303,  in  an  action  of  debt 
founded  upon  a  record  of  a  judgment  obtained  in  North  Carolina,  brought 
in  Virginia,  it  was  held  that  the  statute  of  limitations  of  North  Carolina  is 
no  bar,  but  that  of  Virginia,  if  applicable,  governed  the  remedy. 

George  S.  Ybrger,  on  the  same  side,  said.  It  is  clear  from  all  the  au- 
thorities that,  if  this  suit  had  been  brought  on  a  contract,  note,  bond,  &c., 
executed  in  the  State  of  Virginia,  the  statute  of  limitations  of  that  State 
could  not  be  pleaded  in  bar  [39]  in  the  courts  of  Tennessee,  even  if  the 
plaintiff  and  defendant  had  been  citizens  of  the  former  State,  and  the  pe- 
riod of  limitation  had  elapsed  during  their  residence  as  citizens. 

So  far  as  relates  to  the  validity,  interpretation,  and  obligatory  force  of 
the  contract,  the  laws  of  Virginia  would  govern ;  but  as  to  the  remedy,  it 
is  to  be  presumed  according  to  the  law  of  the  State  where  the  contract  is 
attempted  to  be  enforced. 

So,  in  general,  any  plea  which  operates  a  discharge  of  the  contract,  or 
affects  its  obligatory  effect,  and  which  would  be  available  in  the  country 
where  the  contract  was  made  would  be  available  everywhere.  But  pleas 
which  only  affect  the  remedy,  as  the  plea  of  the  statute  of  limitations, 
have  always  been  held  to  be  no  answer  to  the  suit  in  a  foreign  tribunal. 
The  authorities  on  this  point  are  numerous :  a  few  of  the  principal  ones 
are  here  cited.  Story's  Couff.  482 ;  2  Mason,  157 ;  4  Cowen,  528 ;  Lin- 
coln V.  Battelle,  6  Wend.  475 ;  9  Yerger,  63  ;  3  Connecticut,  472  ;  1  Caines, 
402 ;  3  Johnson,  263. 

Even  when  a  suit  is  instituted  in  the  country  where  the  contract  is  made, 
and  the  statute  of  limitations  is  pleaded,  and  a  verdict  and  judgment  rendered 
upon  it  for  the  defendant,  it  is  unavailable  when  sued  upon  in  a  foreign 
State.  The  verdict  and  judgment  does  not  extinguish  the  contract.  It 
is  res  judicata  only  upon  a  plea  which,  in  the  courts  of  that  State  merely 
destroys  the  remedy,  leaving  the  contract  in  full  force.     8  Peters,  370. 

2.  Does  it  make  any  difference  that  this  action  is  founded  on  a  judg- 
ment rendered  in  Virginia  ? 

The  construction  of  the  Act  of  1790,  ell,  has  been  settled  in  the  case 
of  Mills  V,  Duryee,  7  Cranch,  and  Hampton  v.  McConnell,  3  Wheaton, 
which  decide  the  judgment  to  be  conclusive  evidence,  and  to  have  the  same' 
effect  and  validity  as  in  the  State  where  rendered. 

So  far,  then,  as  relates  to  the  judgment  and  its  effect,  it  is  as  conclusive 
evidence  of  the  debt  as  in  the  courts  of  Virginia.  But  the  statute  of 
Virginia,  providing  that  no  action  of  debt  or  scire  facias  should  lie,  &c.,  is 
no  part  of  the  judgment,  has  nothing  to  do  with  its  effect,  as  evidence. 
The  judgment  has  the  same  conclusive  effect  in  Virginia,  as  evidence, 
[40]  afler  the  expiration  of  ten  years  as  before,  for  upon  the  plea  of 
nid  tiel  record  it  would  be  as  conclusive  afler  as  before  the  act.  The  act 
of  Virginia  recognizes  this;  but  it  says:  *' notwithstanding  its  force  and 
effect,  as  evidence,  if  you  do  not  proceed  upon  it  within  a  given  period  of 
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time  your  remedy  or  proceeding  to  enforce  it  shall  be  barred."  *  This  \ 
law  evidently  cannot  operate  "  extra  territoritim.  It  does  not  extinguish 
or  vacate  the  judgment,  but  merely  provides  the  time  within  which  an 
action  of  debt  or  scire  facias  shall  be  brought.  The  latter  mode  of  pro- 
ceeding cannot  take  place  in  any  other  State,  or  in  any  other  court  of  Vir- 
ginia except  where  the  judgment  was  rendered.  The  action  of  debt, 
also,  in  some  States,  for  instance  in  Louisiana,  would  not  be  brought,  and 
this  strange  anomaly  might  be  presented,  that,  if  this  statute  is  connected 
with  the  judgment  it  might  be  pleaded  in  bar  in  Tennessee  where  the  ac- 
tion of  debt  on  a  judgment  is  known,  and  could  not  be  pleaded  in  Louisi- 
ana, where  that  kind  of  action  is  not  known. 

The  statute  of  Virginia  evidently  has  relation  only  to  the  forms  and 
modes  of  proceeding  in  the  courts  of  Virginia,  and  has  nothing  to  do  with 
the  validity  and  effect  of  the  judgment  And  there  can  be  no  legal  dis- 
tinction between  the  effect  of  a  statute  of  limitation  as  to  a  judgment  or 
any  other  contract  Because  a  judgment  has  the  same  faith  and  credit, 
force  and  validity,  in  other  States,  as  in  the  State  in  which  it  was  rendered, 
it  does  not  follow  that  the  same  remedies  are  to  be  pursued  in  enforcing  it ; 
if  so,  an  execution  could  issue  to  any  State  in  the  Union  upon  a  judgment 
obtained  in  .another,  which  is  an  absurdity  that  never  can  be  contended 
for.  Li  one  State  a  judgment  is  a  lien  upon  land ;  in  another  it  is  not 
In  one  State  lands  cannot  be  sold  under  a  judgment ;  in  another  it  can. 
Can  it  be  pretended  that  because  lands  can  be  sold  in  Tennessee  under  a 
judgment,  it  therefore  follows  when  it  is  attempted  to  be  enforced  in  a 
State  where  they  are  not  subject  to  a  judgment  (as  in  Rhode  Island),  that 
land  in  the  latter  State  can  be  sold  ?  —  and  yet  such  is  the  necessary  re- 
sult of  the  doctrine  contended  for  on  the  other  side.  To  my  mind,  it  is 
clear  there  is  [41]  nothing  in  the  construction  in  the  act  of  Congress  that 
has  the  least  influence  upon  the  question.  It  is  simply  an  attempt  to  en- 
force the  act  of  limitations  of  another  State,  which  upon  settled  principles 
of  international  law  cannot  be  done. 

Reese,  J.,  delivered  the  opinion  of  tlie  Court  —  An  action  of  debt  upon 
'the  record  of  a  judgment  obtained  in  Virginia  was  brought  by  the  defend- 
ants in  error  against  the  plaintiff.  The  latter,  among  other  things,  pleaded 
a  statute  of  Virginia,  which  limits  the  right  to  bring  an  action  of  debt  or 
scire  facias  upon  a  judgment  to  the  term  of  ten  years  after  its  registration. 
To  this  plea  a  demurrer  was  filed,  which  the  Circuit  Court  sustained ;  and 
whether  the  Circuit  Court  in  that  respect  erred  is  the  question  before  us. 

The  counsel  for  the  plea  admits,  that  in  general,  in  cases  of  contract, 
defences,  arising  from  matters  ex  past  facto,  are  governed  by  the  law  of  the 
forum.     And  with  regard  to  statutes  of  limitations  especially,  thera  can  be 

1  The  execution  of  a  judgment  only  forms  a  part  of  the  remedy  to  enforce  it.  10 
Wheat.  1. 
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no  doubt,  and  it  has  not  been  here  controverted,  but  that  they  are  strictly 
questions  affecting  the  remedy,  and  not  questions  upon  the  merits.  And 
in  such  cases,  it  is  said  by  an  eminent  jurist,  to  have  become  a  formulaiy 
in  international  jurisprudence,  that  all  suits  must  be  brought  within  the 
period  prescribed  by  the  local  law,  otherwise  the  suit  will  be  barred. 
Story's  Conflict  of  Laws,  §  577. 

But,  it  is  insisted  that  this  suit,  having  been  founded  upon  a  judgment 
rendered  in  one  of  the  States  of  this  Union,  is  subject  under  the  Constitution 
and  laws  of  the  United  States  to  the  same  defences  arising  upon  matters 
expoitfacto^  and  affecting  the  remedy  merely  to  which  it  would  have  been 
subject  if  brought  in  the  State  where  the  judgment  was  rendered.  The 
first  section  of  the  fourth  article  of  our  federal  Constitution  provides  that 
^'  full  faith  and  credit  shall  be  given,  in  each  State,  to  the  public  acts, 
records,  and  judicial  proceedings  of  every  other  State.  And  the  Congress 
iQ^Jy  l>y  general  laws,  prescribe  the  manner  in  which  such  acts,  records; 
and  judicial  proceedings  shall  be  proved,  and  the  effect  thereof;"  and, 
accordingly.  Congress  prescribed  the  manner  of  [42]  proof,  and  provided 
that  records  and  judicial  proceedings  shall  have  such  faith  and  credit  given 
to  them,  in  every  court  within  the  United  States,  as  they  have  by  law  or 
usage  in  the  courts  of  the  State  from  which  the  said  records  are  or  shall  be 
taken."  And  here,  at  once  it  may  be  asked,  if  when,  in  a  suit  brought  upon 
this  Virginia  judgment,  we  give  conclusive  effect  to  the  record  by  again 
rendering  judgment  thereon,  it  can  be  pretended  that  we  have  withheld 
faith  or  credit  from  a  record  or  judicial  proceeding  of  that  State  because 
we  refuse  to  apply  an  ex  post  facto  defence,  affecting  not  the  validity  or 
conclusiveness  of  the  judgment,  but  the  remedy  merely,  but  which  would 
have  been  enforced  if  the  suit  had  been  brought  in  Virginia  ?  The  very 
statement  shows  that  here  is  no  defect  in  faith  and  credit,  or  conclusive- 
ness of  effect,  as  to  the  record  from  Virginia ;  but  the  real  complaint  would 
be  that  our  own  lex  forty  as  to  the  remedy,  should  not  cease  to  operate  in 
favor  of  the  local  remedy  of  Virginia.  If  this  could  be  done,  it  would  fol- 
low, as  a  consequence,  that  the  local  remedy  prescribed  by  the  Virginia 
statute  would,  in  that  State,  cease  to  operate  whenever  a  suit  might  be 
brought  there  upon  a  judgment  to  recover  in  any  other  State,  —  a  conse- 
quence without  and  beyond  the  scope  of  the  words  or  intention  of  the  Con- 
stitution and  act  of  Congress;  a  consequence  injuriously  affecting  the 
power  of  the  States,  each  for  itself,  to  impose  statutes  on  all  for  repose, 
and  founded  upon  a  policy  alike  salutary  and  enlightened. 

But  it  is  said,  that,  in  the  case  of  Hampton  v.  McConnell,  3  Wheaton, 
284,  and  the  case  of  Miles  v.  Duryee,  7  Cranch,  481,  the  Supreme  Court  of 
the  United  States  determined  that  whatever  pleas  would  be  good  to  a  suit 
brought  upon  a  judgment  in  the  State  where  it  was  originally  rendered, 
and  none  others  can  be  pleaded  in  any  other  court  of  the  United  States. 
Bat  a  reference  to  those  cases  will  prove  that  this  general  language  relates 
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to  pleas,  affecting  the  validity  and  conclusive  effect  of  a  judgment,  qua 
judgment.  But  in  the  cases  themselves,  or  in  the  words  of  the  Court,  there 
was  nothing  relative  to*  the  question  of  an  ex  post  facto  defence  or  plea 
affecting  the  remedy  only,  the  judgment  itself  being  taken  as  valid  and 
conclusive, 

[43]  Upon  the  whole,  we  think  the  judgment  of  the  Circuit  Court  is 
correct,  and  must  be  affirmed. 

Note  — Res  judicata*  A  fact  which  has  been  directlj  tried  and  decided  by  a  com- 
petent jurisdiction,  cannot  be  contested  again  between  the  same  parties,  in  the  same 
or  any  other  court.  This  rule  applies  not  only  to  verdicts  and  judgments  at  common 
law,  but  to  the  sentences  of  admiralty  and  ecclesiastical  courts,  to  decrees  in  chan- 
cery ;  and,  in  short,  to  the  judgments  of  all  courts  which  have  proper  cognizance  of 
the  subject-matter,  so  &r  as  they  profess  to  decide  the  particular  matter  in  dispute. 
Hopkins  v.  Lee,  6  Cond.  23 ;  Story's  Confl.  c.  15. 


JaokBon.    April  Term,  1838. 
RIGGS  AND  PRiCHARD  v.  PARKER'S  LESSEE. 

GRAirr.  Public  survey  omitted  or  effaced,  private  survey  or  re-marking  lawful  and  esitps.  If 
granted  land  not  originally  marked  by  the  surveyor,  or  'whose  marks  have  become 
obliterated  or  obscure,  be  afterwards  marked  or  re-marked  by  the  owner  of  the  whole  or 
part,  in  good  faith,  and  in  reasonable  conformity  with  the  calls  of  the  patent,  such  private 
marking  or  re-marking  operates  an  an  estoppel  on  the  owner,  the  State,  and  subsequent 
grantees;  precluding  the  owner  from  claiming  land  not  included  by  the  newly  marked  or 
re-marked  lines,  and  the  State  from  claiming  that  which  is  included  thereby.  [See  2  Tenn. 
278;  1  Y.  481;  6  Y.  18.] 

Same.   What  marking  or  re-marking  is  bordjldef  and  in  reasonable  conformity  with  the  calls 
of  the  patent,  is  a  question  of  fact  depending  on  the  circumstances  of  each  case. 

North  Carolina  granted  to  Edward.  Sharp  5000  acres  of  land,  the  south- 
east corner  of  which  was  a  white-oak,  birch,  and  crab-apple.  There  was 
also  granted,  by  patent  83,  to  Anthony  Sharp,  3500  acres,  the  beginning 
corner  of  which  was  the  same  trees,  and  which  called  for  running  thence 
east  180  chains,  to  two  swamp  white-oaks,  thence  north  194^  chains  to  a 
stake,  thence  west  180  chains  to  a  stake,  thence  south  to  the  beginning. 
The  distance  between  the  comer  designated  by  the  white  oak,  birch,  and 
crab-apple  trees,  and  that  marked  upon  the  two  swamp  white-oaks,  instead 
of  being  180  chains,  equal  to  720  poles,  was  830  poles.  On  the  13th  of 
August,  1799,  A.  Sharp  conveyed  to  James  Robertson,  who  had  located 
both  tracts,  one-third  being  the  locative  interest  of  the  3500  acres,  and  in 
the  deed  described  it  as  beginning  on  the  north-west  corner  of  the  tract,  a 
stake,  and  running  south,  &c.  But  as  no  line  of  the  3500  [44]  acres  had 
been  marked  in  the  original  survey,  except  the  first,  and  that  was  110 
poles  longer  than  the  distance  assigned  to  it  in  the  patent,  it  followed  that 
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the  place  of  the  stake  called  for  in  the  deed  to  Eobertson  as  the  north- 
west corner,  if  sought  for  by  traversing  the  courses  and  distances  called  for 
in  the  patent,  would  be  1 1 0  poles  east  of  the  eastern  boundary  of  the  5000- 
acre  tract  And  then  there  would  lie  between  the  two  tracts  a  triangular 
parcel  of  land,  as  represented  in  the  annexed  diagram,  not  included  by 
either  patent.  But  if  the  north-west  corner  of  the  8500  acres  were  sought 
for,  by  reversing  the  courses  and  -distances  from  the  white-oak,  birch,  and 
crab-apple,  then  the  place  of  the  stake  would  be  in  the  eastern  boundary  of 
the  5000  acres,  and  there  would  be  no  vacant  land  between  the  patents. 

Adopting  the  latter  mode  of  seeking  for  the  north-west  comer  of  the 
3500  acres,  those  in  whom  Robertson's  interest  had  become  vested  by 
mesne  conveyances,  and  from  whom  the  plaintiffs  in  error  claimed,  had  in 
1830  caused  that  interest  to  be  surveyed  by  one  Mitchell,  who  marked  a 
poplar  and  white-oak,  in  the  eastern  boundary  of  the  5000-acre  tract,  as 
the  place  of  the  stake  called  for  as  the  north-west  corner  of  the  3500  acres. 
On  the  other  hand,  the  lessor  of  the  plaintiff,  assuming  the  former  as  the 
lawful  and  proper  method  of  surveying  the  3500  acres,  entered  and  pro- 
cured a  grant  from  Tennessee  of  a  portion  of  the  triangular  parcel,  repre- 
sented by  the  dotted  lines  in  the  diagram,  and  thereupon  sued  the  plaintiffs 
in  error,  namely,  Riggs  as  tenant,  and  Prichard  as  landlord  in  ejectment, 
in  Dyer  Circuit  Court,  on  the  7th  of  March,  1835. 
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[45]  On  the  trial  at  June  term,  1837,  before  his  Honor  Judge  Harris, 
and  a  jury  of  Dyer,  Riggs,  and  Prichard,  admitted  that  they  were  in  possession 
of  the  premises  at  the  commencement  of  the  suit,  but  defended  themselves  by 
setting  up  an  outstanding  title,  to  establish  which  they  relied  upon  the  docu- 
mentary and  parol  evidence  recited  in  the  opinion  of  the  Court.  His  Honor 
charged  the  jury,  as  is  also  therein  stated,  and  the  result  was  a  verdict  of 
guilty ;  ai)d,  a  new  trial  being  refused,  this  appeal  in  error  was  prosecuted. 

Fitzgerald  and  Sampson,  for  the  plaintiffs  in  error,  insisted  that  it  was 
the  duty  of  the  officer  who  made  the  original  survey  to  lay  down  the  land 
in  an  oblong  or  square,  by  running  the  lines  to  the  cardinal  points.  Act  of 
1777,  c  1,  §  10;  that  it  would  be  presumed  he  had  done  his  duty,  McNairy 
V.   Hightower,  2  Tenn.  302 ;    that  to  survey  the  land,  however,  as  was 
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contended  for  by  the  defendant  in  error,  would  not  be  in  conformity  with 
the  requirements  of  the  law  -upon  the  subject,  as  it  would  not  be  in  an  oblong 
or  square,  its  lines  would  not  run  to  the  cardinal  points ;  that  it  was  appar- 
ent that  the  surveyor  and  the  enterer  both  intended  to  make  the  eastern  line 
of  Edward  Sharp's  5000  acres  the  western  boundary  of  the  3500  acres ; 
that  they  had  not  done  this  was  the  effect  of  mere  accident ;  that  this  showed 
that  the  re*-marking,  whether  in  accordance  with  the  law  or  otherwise,  was  at 
least  done  in  good  faith,  and  certainly  without  any  knowledge  on  the  part 
of  those  who  did  it  that  they  were  including  land  not  within  the  original 
limits  of  the  grant,  or  which  ought  not  to  be  within  it  according  to  the  intent 
of  the  first  appropriators ;  that  the  mere  fact  that  the  resurvey  does  include 
more  land  than  the  grant  would  include,  if  surveyed  according  to  the  calls 
for  course  and  distance,  would  not,  without  mala  Jides,  vitiate  the  re-mark- 
ing, Johnson  v.  Buffington,  2  Washington,  116;  Taylor  and  Quarles  v. 
Brown,  5  Cranch,  234;  1  Yerger,  488,  opinion  of  Judge  Whyte ;  that 
re-marking  being  founded  upon  necessity,  it  was  a  favorite  policy,  both  with 
the  courts  and  the  legislature,  to  sanction  what  parties  acting  under  such 
necessity  reasonably  and  fairly  did,  as  might  be  seen  from  the  Acts  of  1806, 
c.  1,§  21 ;  1819,  c  l,§7,and  Williams  v.  Buchanan,  2  [46]  Tenn.  282, 
opinion  of  Judge  Whyte,  and  the  whole  tenor  of  judicial  decisions  upon  the 
subject,  from  1813  to  1833,  when  the  case  of  Singleton  t?.  Whitesides,  5  Yer. 
18,  was  decided ;  that  in  the  case  of  Davis  v.  Smith  and  Taply,  1  Yer.  496, 
the  resurvey  was  made  by  Searcy  and  Nechard,  owners  of  part  of  the  grant, 
who  assumed  only  to  mark  what  they  themselves  claimed,  and  between  that 
case  and  the  present  it  would  be  difficult  to  perceive  a  difference  in  principle  ; 
that  the  doctrine  was  now  well  established  and  generally  understood,  and  that 
to  unsettle  it,  as  must  be  done  to  sustain  the  claim  of  the  defendant  in  error, 
would  be  productive  'of  much  confusion,  uncertainty,  and  positive  injury 
throughout  the  State. 

A.  W.  O.  ToTTEN,  for  the  defendant  in  error,  said  that  the  principal  ques- 
tion was,  What  is  the  true  method  of  surveying  the  land  granted  to  Anthony 
Sharp  ?  As  to  which  he  insisted,  that  when  a  party  had  made  his  location, 
it  became  the  duty  of  the  State  to  survey  and  grant  the  land ;  that  the  sur- 
vey is  the  evidence  of  the  land  designed  to  be  granted,  Phillips's  Lessee  v. 
Robertson,  2  Tenn.  399 ;  that  the  grant  is  conclusive  evidence,  against 
which  no  averment  is  allowed,  that  the  survey  had  been  made.  Garner  v. 
Norris's  Lessee,  1  Yer.  65,  Ck).  Lit.  260  ;  and  this,  though  there  be  a  non- 
conformity between  the  grant  and  survey  as  to  the  boundaries  of  the  land. 
Person  v.  Roundtree,  1  Haywood,  378,  note  ;  that  marked  lines  ^d  natural 
boundaries,  in  making  surveys,  control  the  calb  for  courses  and  distances, 
Blount's  Lessee  v.  Medlin,  2  Tenn.  199;  1  Haywood,  237,  258; 
$ims*s  Lessee  v.  Baker,  Cooke,  146  ;  Id.  460 ;  Holland  and  Bridges  v.  Over- 
ton's Lessee,  4  Yer.  482  ;  that  when  there  are  no  monuments  of  boundary 
the  surveyor  is  to  be  governed  by  the  courses  and  distances,  see  authorities 
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cited  and  Beaty's  case,  1  Haywood,  877  ;  Houston's  Lessee  v.  Pillow,  1  Yer, 
488 ;  Bradford  v.  Hill,  1  Haywood,  22  ;  and  M'Nairy  v.  Hightower,  2  Tenn. 
802  ;  between  which  last  case  and  this  there  is  an  exact  similarity,  since 
it  decides  that  where  but  one  line  of  a  survey  in  the  form  of  a  parallelogram 
is  marked,  and  two  corners  made,  but  the  line  is  considerably  too  long,  the 
second  and  third  lines  must  be  run  the  courses  [47]  and  distances  called 
for  in  the  grant,  and  the  fourth  line  made  to  close,  disregarding  courses  and 
distances ;  that  the  authority  of  this  case  had  never  been  questioned,  1  Yer. 
488,  498  ;  that  the  defendant  in  error  had  assumed  this  to  be  the  proper  mode 
of  surveying  Anthony  Sharp's  grant,  and  in  so  surveying  it  there  was  no  con- 
flict between  it  and  his  claim,  and  consequently  that  there  was  no  outstand- 
ing title  to  the  land  in  controversy. 

2.  As  to  the  re-marking,  he  contended  that  there  was  no  such  resurvey  in 
this  case  as  the  party  could  avail  himself  of^  because  it  did  not  include  the 
entire  grant,  and  in  fact  was  not  intended  to  do  more  than  simply  to  ascer- 
tain the  locative  interest,  without  attempting  to  identify  and  fix  the  boun- 
daries of  the  grant;  that  as  the  doctrine  of  re-marking  is  placed  on  the 
ground  of  estoppel,  Houston's  Lessee  v.  Pillow,  1  Yer.  481,  a  resurvey 
cannot  be  made  by  a  third  person  so  as  to  bind  the  grantee,  and  if  the 
grantee  is  not  bound  neither  is  the  State  or  subsequent  grantee  ;  that  this 
resurvey,  moreover,  was  not  in  conformity  with  the  calls  of  the  grant ;  that 
Williams's  Heirs  v.  Buchanan,  2  Tenn.  278 ;  Garner  and  Dickson  t;. 
Norris's  Lessee,  1  Yer.  67 ;  and  Houston's  Lessee  v.  Pillow,  1  Yer.  481 ; 
the  leading  cases  upon  the  doctrine  showed  that  re-marking  is  not  allowed 
when  the  original  marks  are  in  exi9tence  and  known  at  the  time,  the  party 
not  being  permitted  to  change  the  boundaries  of  his  land  made  before  the 
grant  issued ;  but  that,  in  this  case,  the  survey  of  the  locative  interest  had 
been  made  in  total  disregard  of  the  comer  designated  by  the  two  swamp 
white-oaks,  about  the  position  of  which  there  was  no  doubt,  and  in  such 
manner  that  the  eastern  boundary  of  the  grant,  if  completed  by  extending 
the  eastern  boundary  of  the  locative  interest  to  the  southern  boundary  of  the 
tract,  would  run  many  poles  west  of  the  swamp  white-oaks,  and  therefore  to 
sustain  this  re-marking,  would  be,  in  effect,  to  disregard  the  only  well  known 
and  unquestioned  monuments  of  the  original  survey,  and  that  those  who  sur- 
veyed the  locative  interest  had  wilfully  disregarded  those  notorious  objects 
80  as  to  include  land  which,  it  must  have  been  obvious  then  as  well  as  now, 
would  not  be  included  by  surveying  the  land  according  to  the  calls  [48]  of 
the  patent,  and  consequently  the  survey  was  a  deliberate  fraud  upon  the 
State,  and  therefore  void.     Houston's  Lessee  v.  Pillow,  1  Yer. 

Gbben,  J.,  delivered  the  opinion  of  the  Court  —  Parker,  the  lessor  of 
the  plaintiff  below,  claims  title  to  the  land  in  controversy,  under  a  grant  to 
himself  for  200  acres,  dated  April  2,  1885. 

The  defendants  claim  to  hold  under  a  grant  to  Anthony  Sharp,  for  8500 
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acres,  dated  10th  day  of  July,  1783.  The  question  is,  whether  the  grant  to 
Sharp  covers  the  land  in  dispute.  It  calls  to  hegin  on  Smith's  line,  and[rua 
with  it  and  Martin  Armstrong's  line,  east  180  chains,  to  two  swamp  white- 
oaks  ;  thence  north  194^  chains,  to  a  stake ;  thence  west  180  chains,  to  a 
stake ;  and  thence  south  to  the  beginning.  The  proof  shows  that  the  begin- 
ning comer  of  this  tract  was  well  marked,  and  that  the  line  east  was  marked 
to  the  south-east  comer,  which  was  also  marked.  The  other  three  lines  of 
the  grant  were  not  originally  run  and  marked.  The  distance  from  the  begin- 
ning to  the  south-east  corner  is  830  poles,  110  poles  longer  than  the  grant 
calls  for.  If  Sharp's  grant  be  surveyed  by  running  the  first  line  to  the  swamp 
white-oaks,  the  south-east  corner  as  marked,  thence  north  194^  chains,  and 
.  thence  west  180  chains,  the  distance  called  for,  and  thence  to  the  beginning, 
the  land  in.  controversy  will  not  be  included.  But  if  the  third  line  be  run 
the  length  of  the  first,  and  thence  south  to  the  beginning,  the  grant  to  Sharp 
will  include  the  land  in  dispute.  On  the  13th  of  August,  1799,  Sharp  con- 
veyed one-third  of  his  tract  to  James  Robertson,  to  begin  on  the  north-west 
corner  of  his  tract,  a  stake,  and  to  run  south  259^  poles  to  a  stake  ;  thence 
east  720  poles  to  a  stake ;  thence  north  259^  poles  to  a  stake,  and  west  720 
poles  to  the  beginning.  Robertson  had  conveyed  the  same  land  to  Frederick 
Ward,  on  the  4th  of  February,  1799,  who  conveyed  to  Thomas  M'Crory,  on 
the  13th  of  March,  1801.  William  L.  Mitchell,  a  witness,  proved  that  some 
time  before  1830  he  was  employed  by  the  M'Crory s,  sons  of  T.  M'Crory, 
who  claimed  to  be  the  owners  of  the  locative  interest  in  Sharp's  grant,  to 
lay  off  and  survey  the  same.  That  [49]  he  went  to  the  beginning  comer 
of  said  grant,  the  white-oak,  birch,  and  crab-apple  trees,  then  he  went  north 
with  Edward  Sharp's  line  to  a  poplar  and  white^ak,  which  he  marked,  then 
he  ran  east  to  a  white-oak  and  elm,  792^  poles,  then  south  and  w^st  from 
said  white-oak  and  elm.  Witness  marked  so  as  to  lay  off  the  said  locative 
interest  of  said  M'Crory,  being  one-third  of  the  grant,  1166|  acres.  The 
lines  run  had  never  been  marked,  and  he  first  marked  them  as  the  lines  of 
the  locative  interest ;  that  he  did  not  survey  the  whole  grant,  nor  mark 
other  lines  than  those  bounding  the  locative  interest  Martin,  another  wit- 
ness, stated  that  he  had  run  the  lines  marked  by  Mitchell  for  the  boundaries 
of  the  locative  interest ;  that  they  were  generally  known,  and  that  M'Crory 
and  those  claiming  under  him  had  been  in  possession  of  the  said  locative 
interest,  as  marked,  fourteen  or  fifteen  years.  The  lines  of  Sharp's  grant, 
as  marked  by  Mitchell,  include  the  land  in  controversy. 

The  Court  charged  the  jury,  that  if  the  lines  of  Sharp's  grant  were  not 
originally  run  and  marked,  but  had  been  surveyed  since  the  issuance  of  the 
grant,  such  resurvey,  to  be  valid,  must  be  in  reasonable  conformity  to  the 
calls  of  the  grant.  That  the  proper  mode  of  surveying  the  grant  would 
be,  to  run  the  first  line  east  to  the  swamp  white-oaks ;  and  as  there  were 
no  lines  or  comers  marked  from  thence  it  should  be  mn  north  the  distance 
called  for,  and  thence  west  180  chains,  the  distance  called  for;  and  thence,  a 
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diagonal  line  to  the  beginning;  and  that,  unless  such  resurvey  were  so  made 
it  was  void,  and  binding  on  no  one.  A  verdict  and  judgment  were  rendered 
for  the  lessor  of  the  plaintiff,  from  which  this  appeal  is  prosecuted. 

We  think  the  Court  erred  in  the  charge  to  the  jury.  Although  the 
Court  indicates  correctly  the  method  in  which  the  grant  should  have  been 
surveyed,  yet  to  say  that  unless  it  were  so  made  it  would  be  void  and 
binding  in  no  one,  prostrates  entirely  the  doctrine  of  re-marking.  That 
doctrine  is  based  upon  the  principle,  that,  if  the  re-marking  be  done  in  good 
faith  and  in  reasonable  conformity  to  the  calls  of  the  grant,  it  operates  as 
an  estoppel  upon  all  parties,  and  fixes  the  lines  as  marked,  though  it  after- 
wards may  appear  that  the  [50]  original  lines  were  different  from  such 
re-marking.  What  is  reasonable  conformity  is  a  question  of  fact  which 
must  be  decided  upon  the  circumstances  of  each  case.  Many  cases  have 
occurred  where  the  old  lines  not  having  been  known,  the  lines  have  been 
run  and  marked  by  the  owner,  which  lines  the  Court  has  regarded  as  the 
boundary  of  the  tract,  though  the  whole  lines  were  afterwards  discovered. 
If  this  were  not  so,  no  man  would  be  secure  in  his  boundary  where  he  had 
re-marked  his  lines,  how  honestly  soever  he  may  have  done  so.  For  it 
might  happen,  at  a  great  distance  of  time,  after  valuable  improvements  had 
been  made,  and  after  other  grants,  depending  on  such  re-marking,  for  their 
locality,  had  been  issued,  that  the  old  lines  might  be  discovered,  and  a 
whole  neighborhood  disturbed  in  their  possessions.  It  was  to  prevent  this 
mischief  that  the  re-marking  was  put  on  the  ground  of  estoppel,  and  not  on 
that  of  presumption,  that  the  true  lines  were  marked.  But  the  re-marking, 
to  be 'valid,  must  be  done  in  good  faith,  and  in' reasonable  conformity  to  the 
calls  of  the  grant 

In  the  present  case,  there  is  no  doubt  of  the  honesty  of  purpose  with 
which  these  lines  were  run  and  marked.  The  method  which  was  pursued 
to  find  the  north-west  corner  was  the  most  natural  that  could  have  been 
taken.  It  required  much  less  labor  to  arrive  at  the  corner,  by  reversing 
the  course  called  for  in  the  grant,  and  running  directly  north  to  it,  than  to 
run  as  the  grant  calls,  east  and  north,  and  then  west  to  the  desired  points. 
And  if  the  courses  and  distances  had  all  conformed  to  the  calls  of  the 
grant,  as  they  had  a  right  to  presume,  the  one  method  would  have  been  as 
certain  as  the  other  to  ascertain  the  north-west  corner. 

We  think  these  lines  were  run  in  reasonable  conformity  with  the  calls  of 
the  grant.  The  calls  for  course  are  precisely  pursued.  The  accidental 
fact  that  the  first  line  is  longer  than  the  distance  called  for  constitutes  the 
only  reason  why  there  is  any  discrepancy  between  the  resurvey  and  the 
method  by  which  the  lines  should  have  been  run.  We  think,  therefore, 
these  lines  are  in  reasonable  conformity  to  the  calls  of  the  grant 

But  it  is  contended,  by  the  defendant  in  error,  that  the  [51]  resurvey 
having  been  made  by  a  party  entitled  to  only  a  part  of  the  land  contained 
in  the  grant,  and  having  extended  to  only  part  of  two  lines  of  the  grant,  it  is 
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of  no  validity  whatever.  If  this  were  so,  and,  as  a  consequence,  that  no 
re-markiug  would  be  good,  unless  made  by  a  party  owning  the  entire  grant, 
in  a  large  proportion  of  the  cases  the  doctrine  would  be  utterly  useless. 
How  many  large  grants  are  there  in  the  country,  which,  having  been  sold 
out  in  small  tracts,  are  now  owned  by  different  individuals  ?  In  all  these 
cases,  the  application  of  the  principle  contended  for  would  make  it  impos- 
sible, by  any  re-marking,  to  fix  the  exterior  boundaries  of  any  of  the  tracts 
into  which  such  grant  would  be  divided.  At  any  distance  of  time,  they 
would  be  liable  to  have  their  lines  changed  by  surveys  according  to  course 
and  distance,  regardless  of  any  monuments,  made  by  the  owners,  to  perpet- 
uate their  boundaries. 

But  such  a  doctrine  is  supported  by  neither  principle  nor  authority.  In 
the  case  of  Davis's  Lessee  v.  Smiih  and  Tapley,  1  Yer.  496,  Searcy 
and  Nechard  ran  a  portion  of  the  lines  thereof,  and  yet  this  running  was 
held  to  be  good,  and  this  though  it  was  aflerwards  discovered  to  be  con- 
siderably variant  from  the  original  lines.  Nor  is  there  any  reason  why  this 
should  not  be  so.  After  the  grantee  has  conveyed  part  of  the  land  border- 
ing on  the  exterior  lines  of  his  grant  he  can  have  no  interest  in  the  man- 
ner in  which  those  lines  shall  be  run.  Nor  can  other  lines  of  the  grant 
than  those  called  for  in  such  a  deed  be  affected  by  the  acts  of  the  owner 
of  the  lands  so  conveyed,  so  that  no  injury  can  result  to  any  one  by  the 
application  of  the  principle  of  re-marking  in  favor  of  an  owner  of  part  of 
the  lands  contained  in  a  grant 

We  therefore  think  the  Court  below  erred  in  the  charge  to  the  jury. 
Reverse  the  judgment,  and  remand  the  cause  for  another  trial  to  be  heard 
therein,  when  the  cause  will  be  charged  as  laid  down  in  this  opinion. 

Reversed  and  remanded. 


Jaoksoiu    April  Term,  1838. 
GRAHAM  V.  M'CAMPBELL. 

[62]  Vendor  and  Purcbaser.  Proptriy  charged  with  price.  Unpaid  purchase-monej  se- 
cured b^  a  mortgage  of  the  property  sold,  or  simply  by  a  reservation  of  the  title  in  the 
seller,  draws  after  it,  when  assigned,  the  secarity  provided  for  its  payment.  [Ace  Norvell 
V.  Johnson,  6  Hum.  491;  Anthony  v.  Smith,  9  H.  611;  Cleveland  v.  Martin,  2  Head,  180; 
Ellis  V.  Temple,  4  Cold.  820;  all  citing  this  case.] 

Same.  Atsignee,  Hence,  in  sales  of  land,  when  the  vendor  gives  his  bond  for  title,  and  the 
purchaser  his  note  for  the  money,  an  assignee  of  one  of  the  notes  may,  without  more,  sub- 
ject the  estate  to  the  payment;  as  he  may,  also,  in  the  case  of  a  mortgage.  [Though  the 
transfer  be  by  mere  delivery  without  any  assignment.  Cleveland  v,  Martin,  2  Head,  181, 
citiug  this  and  other  cases.] 

Same.  AitigntnetU  doet  not  carry  vendor's  equity.  But  if  the  title  pass  out  of  the  vendor  by 
conveyance,  his  equitable  lien  does  not  pass  to  an  assignee  of  the  purchase-money.  Ace. 
Gunn  V.  Chester,  6  Yerger,  206.     [Ace.  Green  v.  Demosfl,  10  H.  878.] 

Case  Overruled.  ClHiborne  v.  Crockett,  t  Yerger,  27,  so  far  as  it  conflicts  with  these 
propositions,  is  overruled. 
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John  M*Iver  sold  to  James  M' Campbell,  on  the  14th  of  August,  1826, 
four  hundred  and  sixty-four  acres  of  land,  and  to  secure  the  purchase- 
money  M'Campbell  executed  his  three  several  bills  single,  each  for  $773.- 
83^,  payable  on  the  7th  of  September,  in  the  years  1827,  1828,  and  1829. 
And  a  title  bond  was  executed  to  M'Campbell  by  M'lver,  conditioned  that, 
if  afler  payment  of  the  bills  he,  his  heirs,  &c.,  should  make  M'Campbell, 
his  heirs,  &c.,  a  deed  in  fee-simple  with  general  warranty,  then  the  obliga- 
tion of  the  bond  to  be  void,  &c.  In  the  spring  of  1827,  M'Campbell  took 
possession  of  the  land,  and  continued  to  hold  and  enjoy  it  as  purchaser. 

M'lver  in  his  life  had  assigned  the  first  of  these  bills  single  to  Jesse 
Blackfan,  who  assigned  it  to  M'Donald  and  Ridgely,  who  recovered  judg- 
ment against  M'Campbell  in  Roane  County  Circuit  Court  on  the  30 th  of 
January,  1830,  for  $887.88.  The  second  was  assigned  by  M'lver  to 
Charles  L  Love,  and  by  him  to  Isaac  H.  Lanier,  who,  at  the  same  session 
of  Roane  Circuit  Court,  recovered  judgment  thereon  against  M'Campbell 
for  $837.75.  The  third  remained  in  M'lver's  hands  at  his  death.  All  of 
them  being  unpaid,  and  executions  having  been  issued  upon  the  judgments, 
and  returned,  nulla  honot^  and  M'Campbell  having  no  property  out  of  which 
the  money  could  be  made  ;  Graham,  as  administrator  of  M'lver,  together 
with  his  heirs-at-law  and  the  assignees  of  the  bills,  joined  in  a  bill  in  the 
Chancery  Court  at  Paris,  stating  the  above  facts,  and  praying  for  an 
account  of  the  principal  [53]  and  interest  due  for  the  purchase-money ; 
that  the  contract  might  be  specifically  executed,  or  that  the  land  might  be 
sold  to  pay  the  purchase-money. 

Mc Campbell's  answer  admitted  the  above  facts,  but  insisted  that  the 
assignees  of  the  securities  given  for  the  purchase-money  were  not  entitled 
to  the  relief  prayed  for  in  the  bill.  A  replication  was  filed,  and  the  cause 
was  heard  upon  the  bill,  answer,  replication,  and  exhibits,  by  Chancellor 
Brown,  on  the  20th  of  September,  1837,  who  dismissed  the  bill  as  to  the 
assignees;  and  as  to  the  security  which  had  not  been  assigned  by  the 
intestate  in  his  lifetime,  ordered  an  account,  and  that  the  land  should  be 
sold  to  satisfy  it.     The  complainants  appealed  in  error. 

George  S.  Yerger,  for  the  complainants,  said :  The  contract  is  entire 
in  this  case,  and  the  vendor  cannot  have  a  specific  performiance  for  a  part, 
his  only  remedy  is  to  have  the  contract  executed  entirely,  and  in  such  case, 
if  the  notes  are  assigned,  the  assignees  must  be  either  complainants  or 
defendants. 

The  lien  for  the  purchase-money  attaches  as  a  trust,  whether  the  land  be 
actually  conveyed  or  only  contracted  to  be;  2  Story's  Eq.  §  1218:  and  it 
may  be  enforced  in  favor  of  third  persons  claiming  under  the  vendor,  or 
rather  they  will  be  subrogated  to  his  rights;  2  Story's  Equity,  1227. 
Selby  V.  Selby,  4  Russell,  336;  Eskridge  v.  McClure ;  2  Yerger,  84: 
that  if  a  creditor  would  be  substituted  when  the  vendor's  personal  estate  is 
exhausted,  and  this  by  operation  of  law,  much  more  would  an  assignee  of 
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the  identical  debt ;  that  the  remedy  in  cases  of  specific  performance  is 
mutual,  2  Story's  Eq.  §  790 ;  now  if  the  heirs  of  M'lver  had  sued  for 
the  land,  and  M'Campbell  wanted  a  specific  performance,  he  would  have  to 
pay  all  the  money  due,  and  make  all  the  assignees  parties ;  that  a  mere 
assignment  of  part  of  the  consideration  is  not  a  rescission  of  the  contract, 
or  a  bar  to  a  specific  performance ;  that  the  debt  is  the  principal  thing,  and 
the  assignment  of  the  debt  draws  afler  it  the  property  as  incident  thereto, 
11  Johnson,  538 ;  2  Powell  on  Mortgages,  966,  note  1 ;  2  Day,  374 ; 
Duchess  of  Buccleugh  v.  Hoare,  4  Madd.  467 ;  3  Powell,  1028,  note ; 
Martin  t;.  Mowlin,  2  Burrow,  969 ;  3  Yes.  &  Beame,  49 ;  1  Johnson,  591 ; 
2  Powell  on  [54]  Mortgages,  429,  note  T.  Claiborne  v.  Crockett,  3  Yer- 
ger.  Lb  a  wholy  distinct  case  from  this :  there  Brooks,  the  party  who  sold, 
had  the  legal  title ;  he  conveyed  by  direction  of  Hicks  to  Claiborne  for  a 
valuable  consideratfon.  Claiborne  had  no  notice  that  any  of  the  purchase- 
money  was  due,  and  as  against  Claiboi*ne  the  assignment  of  the  note  was 
an  extinguishment  of  the  lien  ;  that  Gann  v.  Chester  and  Blair,  5  Yerger, 
was  a  conveyance  absolute.  The  notes  were  assigned,  and  the  vendor 
mortgaged  the  property  without  notice  to  the  mortgagee,  who  is  to  be  re- 
garded as  a  purchaser  for  a  valuable  consideration  without  notice. 

Where  there  is  a  bond,  it  is  a  trust  coupled  with  a  Uen ;  when  a  convey- 
ance, it  is  simply  a  lien. 

Cook,  for  the  defendant,  contended  that  the  lien  was  gone  so  soon  as  the 
notes  were  assigned,  and  to  this  point  that  the  .case  of  Claiborne  v.  Crock- 
ett is  a  direct  authority ;  3  Yerger,  27.  That  was  the  case  of  a  sale  by  a 
bond  for  title,  and  is  in  every  particular  like  the  present  case.  The  cause 
was  not  decided  on  the  ground  that  Claiborne  was  a  purchaser,  but  on  the 
ground  that  the  lien  was  lost  by  assignment  to  Crockett.  Gann  v.  Chester 
is  also  to  the  same  effect,  though  the  point  is  not  directly  decided ;  5  Yer- 
ger, 205. 

But  it  is  said  this  is  a  case  for  specific  performance,  and  therefore  the 
whole  consideration  must  be  paid. 

This  is  begging  the  question.  It  is  admitted  that  so  far  as  MTver's  rep- 
resentatives are  concerned,  that  is  as  to  the  last  note,  it  would  have  to  be 
paid.  But  unless  they  were  fixed  as  indorsers  they  have  no  interest  in 
the  other  notes.  They  could  not  resist  a  specific  performance  by  M'Camp- 
bell  by  alleging  that  these  notes  are  not  paid.  The  answer  to  such  a 
defence  would  be :  '^  You  have  no  interest  in  that  matter,  you  are  not  liable 
for  the  notes.**  They  now  constitute  a  mere  personal  demand  against 
M'Campbell,  and  have  no  connection  with  the  land. 

But  this  is  emphatically  a  bill  to  subject  the  land  to  the  payment  of  the 
notes.    We  ask  no  relief,  but  stand  on  our  rights,  legal  and  equitable. 

[55]  TuRLET,  J.,  delivered  the  opinion  of  the  court.  —  The  only  ques- 
tion presented  for  consideration  in  this  case,  is  whether  the  assignee  of  a  note 
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given  in  part  of  the  consideration  for  the  purchase  of  land  to  secure  the 
payment  of  which  the  vendor  reserved  the  legal  title  in  himself,  giving  to  the 
vendee  a  bond  to  convey  upon  the  payment  of  the  purchase-money,  is  by 
virtue  of  the  assignment  entitled  to  have  his  debt  satisfied  by  a  decree  of 
a  court  of  chancery  out  of  the  land,  there  having  been  no  assignment  of 
the  security  thus  reserved  by  the  vendor. 

It  is  argued  that  he  has  not  upon  the  authority  of  the  case  of  Claiborne 
V,  Crockett,  reported  in  3  Yerger,  page  27.  It  is  true  that  case  does 
support  the  proposition  contended  for,  the  decision  having  been  made  upon 
a  state  of  facts  similar  to  those  existing  in  the  present  case ;  but  we  are 
not  satisfied  with  the  reasoning  of  the  Court,  and  apprehend  that  the  de- 
cision was  made  upon  what  we  consider  the  erroneous  supposition  that  the 
vendor,  when  he  reserved  the  title  to  secure  the  payment  of  the  purchase- 
money,  had  nothing  but  a  mere  lien  upon  the  estate,  as  it  is  considered  and 
treated  throughout  the  opinion.  The  correctness  of  the  opinion  depends 
upon  the  truth  of  this  proposition,  for  we  concede,  that,  if  the  vendor  has 
a  mere  lien  for  the  security  of  his  debt,  a  transfer  of  the  debt  does  not  of 
itself  transfer  the  lien.  A  lien,  strictly  speaking,  is  a  charge  upon  prop- 
erty given  by  operation  of  law  without  the  agency  of  the  person  bene- 
fited by  it,  in  illustration  of  which  may  be  mentioned  the  lien  which  a 
vendor  has  upon  the  land  conveyed,  in  the  hands  of  the  vendee  or  pur- 
chasers under  him  with  notice,  to  receive  the  purchase-money ;  the  lien 
which  a  judgment  creditor  has  upon  the  estate  of  his  debtor,  for  a  year 
ailer  the  rendition  of  his  judgment ;  the  lien  which  an  inn-keeper  has  upon 
the  horse  of  his  guest  to  secure  the  payment  of  his  bill,  &c.  In  all  these 
cases,  and  others  of  a  similar  character,  there  is  nothing  but  a  mere  lien 
to  secure  the  payment  of  a  debt,  which,  being  created  by  operation  of  law, 
is  confined  to  the  person  in  whose  favor  it  exists,  and  has  no  such  connec- 
tion with  the  debt  as  to  cause  it  to  pass  by  an  assignment  thereof.  That 
the  Court  in  the  case  of  Claiborne  v.  Crockett  considered  the  security  to 
be  of  this  [56]  character  is  evidenced,  not  only  by  its  being  so  called,  but 
also  by  the  fact  that  the  authorities  cited  in  support  of  the  decision  are  all 
in  reference  to  liens  of  this  description. 

This  makes  it  necessary  for  us  to  inquire  whether  the  reservation  of 
title,  by  a  vendor,  is  a  mere  lien  for  the  payment  of  the  purchase-money. 

We  are  not  able  to  draw  any  sensible  distinction  between  the  cases  of 
a  legal  title  conveyed  to  secure  the  payment  of  the  debt,  and  a  legal  title 
retained  to  secure  the  payment  of  a  debt  In  both  cases  courts  of  chancery 
consider  the  estate  only  as  security  for  the  payment  of  the  debt,  upon  the 
discharge  of  which,  the  debtor  is  entitled  to  a  conveyance  in  the  one  in- 
stance and  a  reconveyance  in  the  other.  We  therefore  think,  that,  so  fisur 
as  the  question  in  controversy  is  involved,  the  same  rules  of  construction 
apply  equally  to  a  mortgage  and  an  estate  the  legal  title  to  which  is  re- 
served by  the  vendor,  to  secure  the  payment  of  the  purchase-money.    In 
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th«  case  of  Conrad  v.  The  Atlantic  Insurance  Company,  1  Peters, 
441,  Judge  Story,  in  delivering  the  opinion  of  the  court,  says,  ^  It  is  true, 
that,  in  the  discussions  of  the  courts  of  equity,  a  mortgage  is  sometimes 
called  a  lien  for  a  debt ;  and  so  it  certainly  is,  and  something  more :  it  is  a 
transfer  of  the  property  itself  as  security  for  the  debt.  This  must  be  ad- 
Qiitted  to  be  true  at  law,  and  it  is  equally  true  in  equity,  for  in  this  respect, 
equity  follows  the  law ;  it  does  not  consider  the  estate  of  the  mortgage  as 
defeated  and  reduced  to  a  mere  lien,  but  it  treats  it  as  a  trust  estate,  and 
according  to  the  intention  of  the  parties  as  a  qualified  estate  and  security. 
When  the  debt  is  discharged  there  is  a  resulting  trust  for  the  mortgagor. 
It  is  therefore  only  in  a  loose  sense  that  it  is  sometimes  called  a  lien  and 
then  only  by  way  of  contrast  to  an  estate  absolute  and  indefeasible." 
These  principles  apply  with  equal  force  to' the  case  of  a  sale  of  lands,  when 
the  title  is  reserved  by  the  vendor,  so  soon  as  the  purchase-money  is  paid 
there  is  a  resulting  trust  for  the  vendee  which  is  always  enforced  by  a 
court  of  chancery.  In  the  case  of  a  mortgage,  the  remedy  is  by  bill  to 
redeem,  in  the  case  of  a  sale  without  conveyance  by  bill  for  a  specific 
performance  of  the  contract ;  and  as  the  land  is  considered  only  as  secu- 
rity for  the  debt,  [57]  the  parties  have  a  mutual  right  to  ask  the  aid  of 
the  Court  of  Chancery  to  enforce  the  payment  by  a  sale  of  the  property. 

The  land,  then,  being  a  security  for  the  payment,  it  follows,  as  we  think 
by  necessary  analogy,  that  a  transfer  of  the  debt  is  a  transfer  in  equity  of 
the  security.  It  has  never  been  doubted  that  it  is  so  in  the  case  of  a 
mortgage.  In  the  case  of  Martin  v.  Mowlin,  2  Burrow,  979,  Lord 
Mansfield  says,  "  A  mortgage  is  a  charge  upon  the  land  ;  and  whatever 
would  give  the  money  will  carry  the  estate  in  the  land  along  with  it  to 
every  purpose.  The  estate  in  the  land  is  the  same  thing  as  the  money  due 
upon  it  It  will  be  liable  to  debts  ;  it  will  go  to  executors ;  it  will  pass 
by  a  will  not  made  and  executed  with  the  solemnities  required  by  the 
statute  of  frauds.  The  assignment  of  the  debt,  or  forgiving  it,  will  draw 
the  land  after  it  as  a  consequence ;  nay,  it  would  do  it,  though  the  debt 
were  forgiven  by  parol;  for  the  right  to  the  land  would  follow,  not- 
withstanding the  statute  of  frauds."  In  the  case  of  Auston  v.  Burbank, 
2  Day,  474,  it  was  held  by  the  Supreme  Court  of  Connecticut  that  an 
assignment  of  the  mortgage  debt  without  a  ^nveyance  of  the  legal  title 
would  entitle  the  assignee  to  sustain  a  bill  for  foreclosure.  In  the  case 
of  Green  v.  Hart,  1  Johnson,  80,  it  was  held  by  the  Court  of  Errors, 
that,  where  a  debt  is  secured  by  mortgage  and  transferred  by  the 
mortgagee,  he  becomes  a  trustee  for  the  benefit  of  the  person  having  an 
interest  in  the  debt.  In  the  case  of  Runyan  v.  Mersereau,  11  Johnson, 
534,  the  Supreme  Court  says  that  the  assignment  of  a  mortgage  debt 
draws  the  land  after  it  as  a  consequence. 

The  debt  in  these  cases  is  considered  as  the  principal,  and  the  land  as 
an  incident  only  ;  they  prove,  beyond  a  doubt,  that  the  assignee  of  a  debt 
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secured  by  mortgage  is  entitled  to  have  it  paid  out  out  of  the  mortgaged 
estate  if  need  be,  although  he  has  had  no  assignment  of  the  estate ;  they 
apply,  as  we  think,  with  equal  force  to  the  case  of  an  assignee,  of  a  debt 
secured  by  a  reservation  of  the  title  by  the  vendee ;  and  we  hold  that  in 
each  case  the  assignee  may  file  a  bill  to  subject  the  estate  to  the  payment 
of  this  debt,  although  there  has  been  no  assignment  of  the  estate  to  him, 
and  that  the  case  of  [58]  Claiborne  v.  Crockett,  so  far  as  it  conflicts  with 
this  view,  must  be  overruled. 

The  judgment  of  the  Chancellor  will  be  reversed,  and  a  decree  given  for 
the  complainants  in  conformity  with  this  opinion. 

Note. — In  Kentucky  it  has  been  decided  that  the  assignee  of  a  bond  for  purchase- 
monej,  upon  the  sale  of  land,  has  the  same  lien  that  the  purchaser  had,  —  4  Littell, 
289,  Kenny  v.  Collins ;  5  Monroe,  287,  Enbanks  v,  Poston,  —  as  also  has  the  assignee 
of  a  judgment  recovered  upon  such  bond,  4  Littell,  817,  Johnson  r.  Gwathmey,  Bibb, 
O.  J.,  dissenting ;  5  Monroe,  812.  In  the  case  in  4  Littell,  817,  the  vendor  had  con- 
veyed the  land  in  fee,  and  the  vendee  having  sold  and  conveyed,  the  lien  was  set  up 
at  the  suit  of  an  assignee  of  one  of  the  bonds,  against  the  second  purchaser,  who  was 
held  to  have  had  implied  notice  of  the  pen,  because  the  deed  to  the  vendee,  from 
whom  he  purchased,  recited  that  the  money  was  sectored  to  be  paid  in  several  instal- 
ments, some  of  which  were  not  due  at  the  debate  of  this  purchase.  The  distinction 
taken  in  tliis  case,  therefore,  between  the  vendor's  equitable  lien  and  his  security  by 
mortgage  or  by  reservation  of  the  title,  is  not  admitted  in  Kentucky.  But  there  is 
certainly  a  marked  difference  between  the  cases.  In  the  one,  the  legal  title  still 
remains  in  the  vendor;  in  tlie  other,  he  has  not  even  an  equitable  estate  in  the  land. 
It  is  a  bare  right  which  has  no  existence,  until  it  is  established  by  the  decree  of  a 
court  in  the  partieular  case,  1  Mason,  221.  Nevertheless,  a  reason  does  not  readily 
occur  why  this  right  might  not  as  well  pass  by  force  of  an  assignment  of  a  security 
Ifor  purchase-money,  as  an  incident  to  the  money,  as  the  legal  title  in  the  case  where 
it  is  taken  back  by  mortgage,  or  simply  reserved  to  the  vendor. 

Note.  —  It  will  be  seen  by  Ewing  v.  Arthur,  1  Hum.  545,  that  the  Court  directed 
the  proceeds  of  sale  to  be  divided  pro  rata  among  all  the  holders  of  the  notes.  —  £d. 


Jackson.    April  Term,  1838. 
GRAVES  V.  CARUTHERS. 

CoirrRACTS.  Obligation  of  eoiUracL  The  obligation  of  a  contract  for  work  and  labor  is 
neither  annulled,  because  it  is  aseertained,  before  the  work  is  begun,  that  it  is  unneces- 
sary or  useless,  nor  because  the  employer  cannot  determine  how  he  will  have  it  done. 
[See  4  Ck>ld.  876;  6  Sn.  681;  2  C.  628.] 

Samk.  Same  —  astignor  and  amgnee.  If  one  joint  undertaker  of  work  assign  to  the  other 
his  interest  in  the  job,  the  assignee  risks  the  contingencies  expressed  in  the  contract,  and 
is  bound  to  pay  the  consideration  piomised  the  assignor,  although  the  employer  altogether 
fail. 

Same,  ^oiiie.  If  canal  commissioners  employ  several  joint  contractors  to  construct  walls 
and  wing-dams,  but  not  to  begin  till  the  result  should  be  known  of  certain  dredging  and 
sluicing,  upon  which  the  location  form,  and  dimensions  of  the  walls  and  dams  were  to 
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depend,  the  failure  of  the  contractors  for  the  dredging  and  slaicing,  and  consequent  in- 
f^bilitj  of  the  commissioners  to  prescribe  the  location,  &c.,  of  the  walls  and  dams,  doea  not 
discharge  the  obligation  of  the  contract  for  the  walls  and  dams  on  either  side. 

The  engineers  of  the  board  of  internal  improvements  of  the  United 
States,  for  the  improvement  of  the  Tennessee  [59]  River,  from  Florence 
to  Waterloo,  projected  certain  improvements,  v^hich  were  approved  by  the 
President,  on  the  8th  of  April,  1831,  consisting,  1,  of  excavations  of  the 
several  channels,  by  dragging  and  blasting ;  and,  2,  of  walls  and  wing-dams, 
designated  in  the  engineer's  survey,  location,  and  distribution  of  the  work 
for  contract,  as  sections  1,2,  3,  and  4,  embracing  respectively  the  follow- 
ing places  :  1,  Tuscumbia  shoals;  2,  Big  Buck  shoals;  3,  Colbert's  shoals 
and  Bush-River-Island  shoals ;  and  4,  Bee-Tree-Island  shoals. 

Contracts  were  made  by  the  board  of  Tennessee  canal  commissioners,  on 
the  25th  of  September,  1830,  for  the  excavations,  with  Drum,  Elder,  &  Co., 
and  for  the  walls  and  wing-dams,  with  Graves,  Camthers,  &  Co.  In  the 
latter  contract  was  the  following  clause :  ^  And  whereas,  it  is  the  intention 
of  the  board  of  internal  improvement  of  the  United  States,  according  to  the 
projected  plan  above  referred  to,  not  to  construct  the  dams  or  walls,  herein 
specified,  before  the  result  of  certain  dragging  and  sluicing  of  the  channel, 
as  designated  in  the  engineer's  survey,  location,  and  distribution  of  the 
work  for  contract,  shall  be  ascertained,  it  is  expressly  agreed  and  under- 
stood, between  the  parties  hereto,  that  the  said  board  of  commissioners 
reserve  to  themselves  the  right  and  privilege  of  changing  the  location  and 
form,  and  varying,  the  estimated  dimensions  of  the  said  walls  or  wing- 
dams,  as  economy  and  public  expediency  may  require ;  and  further,  that 
the  commencement  of  the  work  by  the  parties  of  the  first  part,  as  herein- 
before required,  shall  be  considered  to  consist  in  quarrying  and  hauling  of 
rocks,  of  which  they  shall  be  at  liberty  to  procure,  under  the  directioif  of 
the  engineer,  at  least  10,000  cubic  yards." 

On  the  18th  of  March,  1831,  Graves,  by  deed,  assigned  to  Carnthers  all 
his  interest  in  this  contract,  beiAg  two-thirds  of  it,  for  $9000,  of  which 
$5000  were  to  be  paid  down,  and  the  remaining  $4000,  in  two  yearly  in- 
stalments, for  which  notes,  with  two  good  responsible  sureties  were  to  be 
given.  The  $5000  were  paid  by  Caruthers  in  a  note  for  that  amonnty 
drawn  by  him  and  discounted  at  the  Branch  of  the  Batik  of  the  United 
States,  at  Nashville.  For  the  $4000,  two  promissory  notes,  bearing  date 
with  the  assignment,  were  [60]  executed  by  John  Caruthers,  James 
Caruthers,  and  Armour  and  Lake,  each  for  $2000,  payable  to  Graves  or 
order  at  the  said  branch  bank  at  Nashville,  in  one  and  two  years  respec- 
tively. The  first  was  paid.  Upon  the  latter.  Graves  sued  James  Caruth- 
ers and  Armour  and  Lake  in  the  County  Court  of  Madison,  on  the  17th 
of  December,  1833,  in  assumpsit,  and  on  the  6th  of  May,  1834,  had  judg- 
ment for  $2132.  The  defendants  obtained  a  fiat  for  a  certiorari  from  his 
Honor  Judge  Haskell,  on  the  18th  of  June,  1834,  and  the  record  of  this 
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recovery  was  certified  into  Madison   Circuit  Court,  on  the  2l8t  of  the 
month. 

At  April  term,  1837,  it  was  tried  before  Judge  Read,  of  the  10th  cir- 
cuit and  a  jury  of  Madison. 

The  defendants  proved,  in  order  to  show  a  failure  of  the  consideration  of 
the  note  sued  on,  that  the  contract  of  Drum,  Elder,  &  Co.  was  impractica- 
ble, so  far  as  it  related  to  Colbert's  shoals,  as  the  bed  of  the  river  there  is  a 
solid  rock  for  nearly  half  a  mile  in  length ;  that  though  it  was  not  imprac- 
ticable to  perform  that  contract,  so  far  as  it  related  to  the  other  sections  of 
the  river  therein  mentioned,  yet  that  it  was  impracticable  for  them  to  have 
done  it  within  the  time  specified  with  their  force  and  means ;  that  they 
had  not,  in  point  of  fact,  completed  any  section  of  their  work,  and  had 
finally  abandoned  it ;  that  the  contract  of  Graves,  Caruthers,  &  Co.  was  an 
excellent  one,  and  might  have  been  made  profitable,  if  well  managed ; 
that  the  opinion  became  prevalent,  that  if  the  excavations  to  be  done  by 
Drum  and  Elder  had  been  completed,  the  navigation  of  the  river  would 
not  be  at  all  improved,  but  rather  prejudiced ;  that  this  opinion  being  abo 
entertained  by  the  commissioners,  they  resolved  to  abandon  the  project* 
believing  they  were  authorized  to  do  so,  by  the  clause  of  the  contract 
before  recited ;  that  though  Graves  and  Caruthers,  and  particularly  Graves, 
after  the  assignment  of  his  interest  to  Caruthers,  contended,  that  their  con- 
tract with  the  board  was  absolute,  and  that  the  work  therein  mentioned 
could  not  in  any  event  be  lessened  or  diminished,  yet  the  board  resolved 
not  to  have  the  work  done,  and,  by  authority  of  an  act  of  the  legislature  of 
Alabama,  paid  Caruthers  for  his  losses,  &c,  $5500,  exclusive  of  the  amount 
[61]  of  estimated  work  previously  done  by  Graves  and  Caruthers. 

His  Honor,  in  charging  the  jury,  explained  the  case  at  large,  but  summed 
it  up  as  follows,  —  that  if  they  believed  the  contract  of  Graves,  Caruthers, 
&  Co.  for  the  walls  and  dams  was  practicable,  according  to  its  terms,  and 
in  reference  to  the  contract  of  Drum,  Elder,  &  Co.,  the  plaintiff  was  enti- 
tled to  recover;  or,  if  they  believed  that 'Caruthers  derived  any  betiefit, 
upon  the  compromise  with  the  commissioners  over  and  above  a  reasonable 
compensation  for  his  expenses  and  attention  to  business,  the  plaintiff  would 
be  entitled  to  recover,  otherwise  they  would  find  for  the  defendants. 

The  jury  found  for  the  defendants.  The  plaintiff  moved  for  a  new  trial, 
which  was  refused,  and  he  prosecuted  this  appeal  in  nature  of  a  writ  of 
error. 

W.  Stoddert,  for  the  defendants,  argued  that  a  mistake  and  mutual  error 
will  be  relieved  against,  and  cited  1  Com.  Dig.  289,  in  note  ;  1  Term  Rep. 
285 ;  2  Term  Rep.  645 ;  Fonbl.  432 :  that  upon  the  assignment  of  a  cove- 
nant, an  implied  warranty  will  render  the  assignor  liable,  if  the  covenant  be 
avoided,  or  rendered  of  no  effect,  from  any  defect  attached  to  the  original 
transaction^  Boyd  v.  Anderson,  1  Tenn.  446 :  that  the  jury,  by  their  ver- 
dict, found  that  the  quarrying  and  hauling  of  the  10,000  cubic  yards  of 
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Stone  was  not  a  substantial  part  of  the  contract,  nor  the  inducement  to  it, 
and  the  Court,  upon  that  point,  charged  the  jury  correctly,  2  Kent,  471, 
475 ;  substantial  error  destroys  a  contract  Pothier  on  Obligations,  5 ;  2 
Kent,  468 :  that  the  Court  did  not  err  in  refusing  to  charge  that  the  com- 
promise estopped  Carutbers  from  setting  up  failure  of  consideration :  that 
the  compromise  did  not  hinder  the  execution  of  the  work  on  the  part  of 
Drum,  £lder,  &  Co.,  it  did  no  injury  to  Graves's  rights,  since  if  any  thing 
were  made  by  it.  he,  as  partner,  was  entitled  to  a  share  of  it,  and  a  matter 
ex  post  facto,  like  this,  could  not  determine  the  complexion  of  a  transaction 
already  past ;  and  that  if  there  was  any  error  in  the  charge  of  the  Court, 
in  relation  to  the  effect  of  the  contract  of  Drum,  Elder,  &  Co.  in  this  con- 
tract, it  was  in  favor  of  the  plaintiff,  as  it  is  really  questionable  whether 
Graves  and  Caruthers  did  not  assume  the  pt^rforroance  of  the  contract  of 
Drum,  Elder,  &  Co.  as  a  [62]  matter  certain,  and  if  they  did,  their  failure, 
without  the  fault  of  Caruthers,  would,  of  course,  annul  the  contract  between 
him  and  Graves.^ 

TuRLET,  J.,  delivered  the  opinion  of  the  Court  —  Hiram  Graves,  John 
Caruthers,  and  William  Brown  entered  into  a  contract  on  the  25th  day  of 
September,  1830,  with  the  board  of  Tennessee  canal  commissioners,  by  which 
they  bound  themselves  to  procure  the  materials,  prepare  the  foundation  and 
construct  the  walls  and  wing-dams  designated  for  the  improvement  of  the 
navigation  of  the  Tennessee  below  Florence,  for  which  services  the  oom- 
m'ssioners  were  to  pay  the  consideration  agreed  upon  with  the  parties, 
which  need  not  be  here  specified.  The  board  of  commissioners  reserved  to 
themselves  the  right  of  reducing  or  increasing  the  cost  of  the  work,  subject 
to  a  reasonable  and  fair  deduction  from  or  addition  to  the  prices  agreed 
upon.  The  work  to  be  finished  within  thirty  months  after  the  time  the 
engineer  should  require  the  work  to  be  begun.  The  board  of  commissioners 
also  reserved  to  themselves  the  right  and  privDege  of  changing  the  location 
and  form,  and  varying  the  estimated  dimensions  of  said  walls  or  wing-dama, 
as  convenience  or  public  expedience  might  require,  and  assign  as  a  reason 
for  so  doing  that  it  was  the  intention  of  the  board  of  internal  improve- 
ments for  the  United  States  not  to  construct  the  dam  or  walls  before  the 
result  of  certain  dragging  and  sluicing  of  the  channel  should  be  ascertained ; 
and  it  was  expressly  agreed  that  as  soon  as  the  work  for  dragging  and 
clearing  out  the  channel,  or  any  section  of  it  should  be  completed,  and  the 
result  ascertained,  the  engineer  should  immediately  determine  the  form 
and  location  of  the  dam  in  said  sections. 

After  this  contract  was  made,  and  before  any  part  of  it  was  performed, 
Hiram  Graves,  for  and  in  consideration  of  the  sum  of  $9000,  assigned  all 
his  interest  in  it  to  his  copartner  John  Caruthers.     All  of  this  sum  has 

1  The  late  reporter  left  no  brief  or  memorandums  of  the  counsel  who  argued  for 
the  plaintiff. 
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been  paid,  except  the  note  for  $2000,  which  is  the  subject-matter  of  [63] 
controversy  in  this  suit.  Afler  the  contract  was  assigned,  the  persons 
employed  by  the  canal  commissioners  to  drag  and  sluice  the  river,  failed 
to  comply  with  their  contract,  part  of  which  it  is  proven  it  was  impractica- 
ble to  execute  with  their  means  in  the  time  prescribed  for  its  completion. 
The  consequence  was  that  Ifae  river  was  not  dragged  and  cleared  as  con- 
templated, and  therefore  the  board  of  the  Tennesi^ee  canal  commissioners 
refused  to  permit  the  erection  of  the  dams  and  wings  contracted  for  by 
Graves,  Caruthers,  &  Co.,  by  which  Caruthers  sustained  losses,  for  which 
the  commissioners  paid  him  $5000.  But  this,  it  is  alleged,  did  not  more 
than  pay  him  for  his  expenses,  and  that  the  whole  affair  has  been  a  losing 
concern  to  him,  because  of  his  not  having  been  permitted  to  erect  the  walls 
and  dams,  which  were  the;  profitable  parts  of  the  contract,  and  without 
which  he  would  not  have  purchased  his  copartner's  interest  therein. 

Upon  this  state  of  the  case  it  is  contended  that  the  contract  of  a^'signment 
between  Hiram  Graves  and  James  Caruth^^rs  was  void,  because  at  the 
time  it  was  made  the  performance  of  the  contract  assigned  depended  upon 
the  contingency  of  dragging  and  sluicing  the  river,  which  was  found  to  be 
impracticable ;  and  that  therefore  there  was  in  fact  no  contract  to  be 
assigned.  To  this  objection  there  are  two  answers,  either  of  which  in  our 
opinion  are  good  and  sufficient :  1st.  There  is  nothing  in  the  case  which 
shows  that  it  was  impracticable  to  drag  and  sluice  the  river.  It  is  spoken 
of  as  a  matter  of  great  difficulty  in  part,  and  as  impracticable  to  its  full^ 
extent,  in  the  time  prescribed  in  the  contract,  with  the  persons  who  had 
engaged  to  do  it  with  the  means  by  them  employed,  &c. 

The  contract  made  with  Graves,  Caruthers,  &  Co.  was  not  dependent 
apon  the  contract  for  draj;ging  and  sluicing  the  river;  and  it  would 
have  been  no  defence  for  the  canal  commissioners,  if  sued  upon  their  con- 
tract, to  have  said  that  Drum,  Elder,  &  Co.,  failed  to  drag  and  sluice  the 
river,  and  therefore  we  refused  to  execute  our  contract  with  you.  They 
had  reserved  to  themselves  no  such  right :  their  contract  for  building  the 
walls  and  wing-dams  was  absolute,  not  dependent  upon  any  condition ;  and 
if  it  had  been  found  utterly  [64]  impracticable  to  drag  and  sluice  the 
river,  and  so  made  it  useless  to  build  the  dams,  they  would  have  still  been 
liable  for  a  refusal  on  their  part  to  permit  it.  It  is  true  they  reserved  to 
themselves  the  right  of  changing  the  location  and  form,  and  vaiying  the 
estimated  dimensions  of  said  wall  and  wing-dams,  so  commenced,  as  public 
expedience  might  require.  But  this  is  nothing  like  a  reservation  of  the 
power  to  dispense  with  their  erection  altogether,  and  they  agree  that  so 
soon  as  the  work  for  dragging  and  clearing  out  the  channel  of  the  river  or 
any  section  of  it  shall  be  completed,  the  engineer  shall  immediately  deter- 
mine the  form  and  location  of  the  dam  in  such  section. 

The  provisions  in  the  contract  made  it  necessary  to  desist  till  some  por- 
tion of  the  river  was  dragged  and  sluiced  before  the  erection  of  the  dams 
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was  commenced  ;  but  no  time  being  specified  for  this  to  be  done,  and  it  not 
being  made  to  depend  upon  a  contingency,  the  canal  commissioners  were 
bound  to  have  it  done  in  a  reasonable  time,  and  if  they  did  not  they  were 
liable  to  an  action  by  Graves,  Caruthers,  &  Co.  It  is  not  pretended  that 
Graves  practised  any  fraud  upon  Caruthers  in  his  contract  with  him ;  he 
assigned  him  all  his  interest  in  a  valid  and  subsisting  contract,  about  which* 
Caruthers  knew  as  much  as  he,  and  because  the  canal  commissioners  have 
failed  to  execute  their  part  of  the  contract,  furnished  no  reason  why  Caruth- 
ers should  be  relieved  from  his.-  That  the  commissioners  might  do  so  if 
they  thought  proper  to  disregard  this  contract  and  risk  the  consequences 
was  evident,  and  affords  us  no  more  reason  for  rescinding  Graves's  contract 
with  Caruthers,  than  would  the  refusal  of  a  debtor  to  pay  his  note  which 
had  been  assigned  without  recourse,  vitiate  the  assignment  and  make  the 
assignor  responsible  for  the  amount  paid  for  it.  And  such  a  view  seems  to 
have  been  taken  of  the  contract  both  by  the  canal  commissioners  and 
Caruthers,  for  they  paid  him  $5000  to  cover  his  damages,  sustained  by 
reason  of  their  non-performance  of  their  part  of  the  contract  which  they 
need  not  have  done  had  they  reserved  the  right  so  to  do. 

But  we  are  furthermore  of  the  opinion  that  if  such  reservation  had  been 
made  in  the  contract,  Caruthers,  by  the  £65]  assignment  took  it  subject 
thereto,  and  could  not  be  heard  to  complain  afterwards  at  its  exercise.  He 
got  what  he  bought,  there  was  no  fraud  practised  on  him,  and  though  the 
contract  was  a  losing  one,  yet  the  law  compels  him  to  abide  by  it ;  so  that 
whatsoever  way  we  look  at  this  contract,  we  are  compelled  to  say  that  the 
court  below  erred  in  the  administration  of  the  law. 

The  judgment  must  therefore  be  reversed,  and  the  case  remanded  for  a 
new  trial. 


Jackson.    April  Term,  1888. 
COZART  V.  LISLE. 

Practice.  Conduct  of  Trials.  Rales  as  to  the  order  and  condact  of  trials  may  be  in- 
flexibly adhered  to  or  relaxed,  according  to  the  discretion  of  the  presiding  judge,  and  the 
circumstances  of  each  case,  so  as  thereby  to  attain,  and  not  defeat,  the  end  of  their  adop- 
tion.    [See  10  Y.  488;  8  H.  668;  8  Head,  188.] 

Same.  Evidence  closed— freah  proof.  The  plaintiff's  counsel  having  stated  that  his  evi- 
dence was  closed,  and  the  defendant's,  that  none  would  be  introduced  on  his  side,  it  is  not 
error  to  refuse  the  plaintiff  leave  to  examine  a  witness  summoned  by,  and  attending  on 
behalf  of,  the  defendant,  however  material  his  testimony.  Wells  v.  Atcheson,  12  £ng. 
Com.  Law,  126.     [10  H.  Ill;  4  U.  201.] 

New  Trial.  Plainiij^s  affidavit.  It  is  not  error  to  refuse  a  new  trial  upon  the  plaintiff*8 
affidavit  of  the  materiality  of  testimony  known  to  him  before  the  trial,  or,  if  unknown  to 
him,  without  the  accompanying  affidavit  of  the  witness.  [Ace.  Haslet  v.  Pryor,  6  Hay.  88; 
Read  v.  Staton,  8  Hay.  129;  Scott  v.  Wilson,  Cooke,  816;  Chambers  v.  Brown,  Cooke, 
292;  McAllister  v.  Williams,  1  T.  119.] 
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Cozart  loaned  to  Lisle,  to  be  used  in  a  specified  journey,  without  hire,  a 
mare,  which  died  immediately  afler. being  returned  to  him,  of  a  sickness 
contracted  in  the  journey.  On  the  9th  of  March,  1835,  he  sued  Lisle  in 
the  Circuit  Court  of  Carroll  in  trespass  on  the  case,  to  recover  the  value 
of  the  mare.  On  the  trial  of  the  cause  before  his  Honor  Harris,  J.,  of 
the  9th  circuit,  at  November  term  of  the  Carroll  Circuit  Court,  1837,  the 
plaintiff's  counsel,  after  examining  several  witnesses,  stated  that  he  had 
concluded  his  evidence ;  and  thereupon  the  defendant's  counsel  stated  that 
they  had  no  proof  to  offer.  And  before  any  other  or  further  action  in  the 
cause,  and  before  the  commencement  of  the  argument  of  counsel,  the  plain- 
tiff asked  leave  of  the  Court  to  introduce  and  examine  another  witness, 
stating  as  a  reason  therefor  that  the  witness  had  been  summoned  but  not 
examined  by  the  [66]  defendant ;  that  the  plaintiff  expected  the  defend- 
ant to  examine  said  witness,  and  to  have  the  benefit  of  his  testimony  on 
cross-examination ;  that  the  counsel  of  plaintiff  did  not  know  of  the  ma- 
teriality of  the  witness's  testimony  till  after  he  had  stated  to  the  Court  that 
he  had  closed  his  evidence.  The  defendant's  counsel  objected  to  the  evi- 
dence. The  plaintiff's  counsel  then  offered  to  state  in  what  the  materiality 
of  the  witness's  testimony  consisted,  which  the  Court  refused  to  hear,  as 
also  to  permit  the  examination  of  the  witness,  declaring  that  the  witness 
could  not  be  heard,  however  material,  and  ordered  that  the  counsel  pro- 
ceed with  the  argument.  The  jury  having  found  a  verdict  for  defend- 
ant, the  plaintiff  moved  for  a  new  trial  and  supported  his  motion  by  his 
own  affidavit,  stating  the  facts  above  recited,  and  those  he  expected  to 
prove  by  the  witness.  The  motion  was  overruled  ;  and  to  the  whole  mat- 
ter the  plaintiff  excepted,  and  prosecuted  this  appeal  in  error. 

A.  W.  O.  ToTTBN,  for  the  plaintiff,  to  the  point  that  it  was  an  illegal 
exercise  of  the  discretionary  power  of  the  Court  in  the  conduct  of  trials  to 
refiise  to  allow  the  witness  to  be  examined,  cited  Story's  Pleading,  72  (i)  ; 
7  Mass.  518,  and  1  Burrow,  394.  2.  That  witnesses  may  be  introduced 
before  the  commencement  of  the  argument  but  not  afterwards,  for  the  rea- 
son that  it  would  be  impolitic  and  dangerous  to  allow  a  party  to  supply  de- 
fects in  his  cause  after  they  have  been  pointed  out,  he  cited  Graham  on 
New  Trials,  258;  1  East,  .614;  2  Johnson's  Cases,  318;  2  Tenn.  16. 
3.  That  a  new  trial  will  be  granted  for  an  error  in  the  exercise  of  the  dis- 
cretionary power  of  the  court  below,  he*  cited  Mercer  v.  Sayre,  7  Johnson, 
306;  7  Wend.  181;  Graham  on  New  Trials,  260,  262;  6  Wend.  242; 
4  Term  Rep  753,  and  it  was  not,  he  said,  a  reasonable  exercise  of  the  dis- 
cretion of  the  Court  in  this  instance,  since  the  cause  had  not  assumed  any 
new  attitude.  4.  To  the  point  that  the*verdict  was  against  law,  he  cited 
2  Kent,  447 ;  Jones  on  Bailments,  75,  and  Appendix,  12 ;  Case  of  Coggs 
V.  Barnard,  to  show  that  the  defendant  had  not  used  the  degree  of 
care  required  by  law  in  case  of  such  a  bailment.    Peck,  365. 
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[67]  Fitzgerald,  for  the  defendant,  insisted  that  the  verdict  was  in 
accordance  with  the  testimony  ;  and  that  the  authorities  justified  the  re- 
fusal of  the  Court  to  grant  a  new  trial.  Eng.  Com.  Law  K.  120 ;  14  Id. 
891,  393  ;  2  Johnson's  Digest,  142. 

Reese,  J.,  delivered  the  opinion  of  the  Court.  —  The  bill  of  exceptions 
in  this  case  show  that  when  the  plaintiff,  on  the  trial  of  the  case  before 
the  jury  had  examined  his  last  witness,  his  counsel  stated  that  he  was 
through  with  his  testimony ;  that  thereupon  the  defendant's  counsel  stated 
that  no  proof  would  be  offered  on  that  side ;  and  that  before  any  other  or 
further  action  on  the  case,  and  before  the  commencement  of  the  argument 
by  counsel,  the  plaintiff  asked  leave  of  the  Court  to  introduce  and  examine 
another  witness,  stating  as  a  reason  therefor  that  the  witness  had  been 
summoned  by  the  defendant  but  not  examined  by  him,  and  that  plaintiff 
had  expected  that  defendant  would  have  called  and  examined  the  witness, 
so  that  he,  on  cross-examination,  could  have  had  the  benefit  of  his  testi- 
mony. The  counsel  for  plaintiff  offered  to  state  to  the  Court  tlie  facts  to 
be  proved  by  the  witness  so  as  to  show  their  materiality,  which  the  Court 
refused  to  hear,  and  rejected  the  witness ;  stating  that  the  witness  could 
not  be  heard  however  material,  and  ordered  that  the  counsel  should  pro- 
ceed with  the  argument.     This  it  is  said  was  error. 

It  is  important  to  the  regular  and  successful  administration  of  the  laws 
that  the  circuit  courts  should  adopt  and  enforce  certain  rules  as  to  the  or- 
der and  conduct  of  trials  before  them.  These  rules,  under  the  influence 
of  a  prudent  and  enlightened  discretion,  will  sometimes  be  inflexibly  ad- 
hered to,  and  sometimes  a  little  relaxed,  according  to  the  peculiar  circum- 
stances of  each  case,  so  that  they  may  attain,  and  not  defeat,  the  ends  for 
which  they  were  adopted.  It  would  be  unwise  and  hazardous  on  the  part 
of  this  court  to  attempt  any  rigid  control  over  the  circuit  courts  in  the  exer- 
cise of  a  discretion  to  enforce  or  relax  their  own  rules  of  practice. 

In  this  case,  for  instance,  it  seems  to  us  that  if  we  had  been  on  the  Cir^ 
cuit  Court  bench  we  might  have  felt  it  to  be  our  duty  to  have  heard  the 
witness  ;  yet,  from  the  point  of  [68]  view  which  we  occupy,  some  circum- 
stances which  may  escape  our  observation  m^y  have  been  obvious  to  the 
Circuit  Court,  and  may  have  led  to  a  different  path  as  the  line  of  duty. 
For  any  thing  the  bill  of  exceptions  shows,  many  hours  may  have  inter- 
vened between  the  time  when  the  plaintiff  announced  that  he  had  closed 
his  proof  and  the  time  of  his  moving  the  Court  to  introduce  the  witness,  in 
which  interval  the  defendant,  by  the  retirement  of  his  witnesses,  might 
have  been  subjected  to  surprise.  It  would  therefore  be  wrong  in  us,  under 
the  circumstances  shown  in  the  bill  of  exceptions,  to  lay  down  that  the  rule 
of  practice  should  have  been  enforced  or  relaxed. 

As  to  the  application  for  a  new  trial  founded  upon  the  affidavit  of  the 
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plaintiff,  we  think  the  Court  acted  correctly  in  refusing  to  grant  it ;  be- 
cause, 1.  The  testimony  was  known  to  the  plainti£f  before  the  trial ;  and 
2,  the  affidavit  of  the  plaintiff  should  have  been  accompanied  by  that  of  the 
witness,  or  its  absence  accounted  for.  Let  the  judgment  he  affirmed. 

NoTB.  —  Starkie,  Er.  1  vol.  161,  2d  ed.,  says  it  has  been  held,  that  if  a  witness  has 
once  been  called  into  the  box  and  sworn,  he  may  be  cross-examined  by  the  opposite 
Bide,  although  he  has  not  been  examined  in  chief;  and  he  cites  fbr  this,  Phillips  v. 
Earner,  1  Esp.  C.  857,  R.  v.  Brooks,  2  Starkie's,  C.  478.  But  this  doctrine  is  denied 
by  Gibson,  C  J.,  in  EUmaker  v.  Buckley,  16  Serg.  &  R.  77,  where  he  says  it  was 
broached  in  Phillip's  Law  of  Evidence,  211.  See  Roscoe's  Criminal  Evidence,  128, 
and  note  2. 


Jaokaon.   April  Term,  1838. 
MARSH  V.  BARR. 

Bill  of  Exchange  and  Pbomissort  Notk.  Indorser — notice  of  proiesi.  Though  the 
holder  of  a  negotiable  security  know  the  rendence  of  the  indorser,  yet  be  may  not  know 
the  poet-office  nearest  tliereto ;  and  in  such  case  notice  of  protest  directed  to  the  post-office, 
which,  after  diligent  inquiiy,  is  supposed  to  be  nearest,  will  bind  the  indorser. 

Same.  What  is  diUgerU  inquiry?  Inquiiy  made  of  such  persons,  where  the  security  is  made 
payable  as  may  reasonably  be  supposed  capable  of  giving  the  desired  information,  is  dili- 
gent inquiry  in  legal  contemplation. 

Casks.  Davis  v.  Williams,  Peck,  191;  Donlap  v,  Thomson,  6  Terger,  67;  Nichol  and  Hill  v. 
Bate,  7  Yerger,  806,  approved. 

This  was  an  action  by  the  indorsee  against  the  indorser  of  a  negotiable 
bill  single,  which  had  been  executed  by  one  [69]  Harper  for  goods  pur- 
chased of  John  Williams,  the  beneficiary  in  the  suit,  and  indorsed  by 
Marsh,  the  payee,  as  accommodation  indorser  for  Harper.  The  debate  was 
as  to  the  sufficiency  of  the  notice  of  the  protest  for  non-payment,  to  which 
point  the  record,  among  others  not  necessary  to  the  question,  presented  the 
following  facts. 

That  the  bill  was  duly  presented  for  payment  by  a  notary,  who,  not  him- 
self knowing  the  residence  of  Marsh,  or  to  what  post-office  he  ought  to 
address  him  a  notice,  made  diligent  inquiry,  and  among  those  inquired  of 
for  the  residence  of  Marsh,  were  the  cashier  of  the  Bank  of  Nashville, 
where  the  bill  was  payable,  the  postmaster  at  Nashville,  and  John  Williams, 
a  party  to  the  paper,  and  the  result  of  the  inquiry  was  the  conviction  of 
bis  mind  that  Jackson,  Tennessee,  was  the  proper  and  correct  address  of 
Marsh ;  and  he  did  accordingly,  on  the  evening  of  the  25th  or  morning 
of  the  26th  of  May,  1833,  the  day  of  or  afler  the  maturity  of  the  bill,  and 
before  the  closing  of  the  mail  of  the  day,  make  out  and  put  in  the  post- 
office  at  Nashville  a  notice  of  protest,  addressed  to  Marsh,  at  Jackson,  to 
whom  the  postmaster  at  that  place  had,  between  the  years  1825  and  1833, 
delivered  letters,  which  had  been  directed  to  him  there,  and  where  he  had 
occasionally  called  for  letters. 
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To  rebut  this  evidence,  the  defendant  proved  that  in  the  fall  of  1832, 
John  Williams  had  been  at  the  store  of  Harper,  the  maker  of  the  bill,  with- 
in two  hundred  yards  of  Marsh's  house,  and  on  inquiry  for  Marsh,  had 
been  shown  his  house,  and  so  knew  the  place  of  his  residence ;  that  there 
was  then  and  had  been  a  considerable  time  a  post-office  kept  within  two 
hundred  yards,  and  in  sight  of  Marsh's  house,  called  Clover-Creek  post 
office,  at  which  Marsh  received  and  mailed  all  his  letters ;  that  this  post- 
office  had  been  established  in  1827,  about  a  mile  and  a  quarter  from  Marsh's, 
and  had  been  removed  to  Clover  Creek,  and  that  Marsh  had  resided  there 
since  1825  or  1826. 

The  suit  was  tried  in  Madison  Circuit  Court,  at  August  term,  1837, 
before  Judge  Barry,  of  the  11th,  sitting  instead  of  Read,  Judge  of  the  10th 
circuit,  and  his  Honor  charged  the  jury,  —  That  if  indorser's  place  of 
residence  was  known  [70]  to  the  holder  of  the  bill,  or  to  his  agent,  the 
notary  public,  and  the  nearest  post-office  to  that  residence  was  also  known 
to  either  of  them,  the  notice  must  be  sent  to  such  post-office ;  that  if  either 
the  indorser's  residence  or  the  post-office  nearest  thereto  was  unknown  to 
either  of  them  they  were  bound  to  make  diligent  inquiry  therefor ;  thai 
inquiry  to  be  diligent  in  legal  contemplation,  must  be  made  of  such  persons 
at  the  place  where  the  bill  or  note  is  payable,  as  may  reasonably  be  sup- 
posed capable  of  giving  the  required  information  ;  that  when  this  is  done 
the  law  adjudges  that  the  party  has  used  due  diligence ;  that  if  the  nearest 
post-office  be  unknown,  and  cannot  be  ascertained  upon  such  inquiry,  notice 
sent  to  that  which,  on  such  inquiry  is  believed  to  be  nearest,  will  suffice, 
and  the  indorser  will  be  bound  whether  he  receives  it  or  not,  and  this 
although  a  party  to  the  bill  may  know  where  the  indorser  resides. 

The  jury  found  for  the  plaintiff  below,  and  the  defendant  prosecuted  a 
writ  of  error. 

Reese,  J.,  delivered  the  opinion  of  the  Court  —  This  is  the  same  case 
which  was  before  the  Court  in  1836,  and  which  is  reported  in  9  Yerger, 
253.  The  attitude  of  the  parties  is  now  changed,  however,  the  plaintiff 
below  having  recovered  a  judgment,  which  he  had  failed  to  do  on  the 
previous  trial.  The  present  record  varies  from  the  former  in  this  respect 
only,  that  the  fact  appears  now  to  have  been  proven  to  the  jury,  though  not 
before,  that  one  of  the  holders  of  the  note  knew  the  residence  of  the  indor- 
ser, at  the  time  of  its  dishonor.  And  it  is  insisted,  that  knowing  that  fact, 
neither  the  parties  nor  their  agent,  the  notary. public,  could  affisct  him  with 
notice  of  the  protest  by  directing  it  to  any  post-office  other  than  the  nearest 
to  his  residence,  however  diligent  they  may  have  been  in  their  inquiries  at 
the  place  where  the  note  was  payable,  if  the  result  of  such  diligent  inquiry 
should  lead  to  a  direction  of  the  notice  to  any  postoffice  other  than  the 
nearest 

In  by  far  the  greatest  number  of  cases  between  parties  to  commercial 
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paper,  the  reaidence  of  a  party  being  known,  his  post-office  is  known  abo, 
because  designated  by  the  same  [71]  name  and  place.  Bat  residences  in 
the  country  may  be  known,  and  still  the  question  of  greater  or  less  prox- 
imity to  the  country  or  village  post-office  in  the  neighborhood  of  the 
residence  remain  one  of  much  doubt  and  difficulty.  The  residence  is  a 
question  of  fact,  and  if  due  diligence  be  used  and  information  be  sought 
from  the  usual  and  proper  sources,  and  the  party  confiding  reasonably  in 
the  information  received,  direct  to  a  post-office,  which  turns  out  not  to  be 
the  one  nearest  to  the  residence  of  the  person  to  be  affected  by  such  notice, 
he  shall  be  excused  on  account  of  the  diligence  used,  and  the  party  to 
whom  notice  was  to  be  given  shall  be  affected  thereby. 

This  question  is  substantially  involved  in  the  cases  reported  in  9  Terger, 
253 ;  7  Yerger,  305 ;  and  5  Yerger,  67 ;  and  the  principles  we  consider  as 
settled  by  these  cases.  The  very  point  is  raised  in  the  case  of  Davis  v. 
Williams,  reported  in  Peck,  191,  and  we  consider  that  case  as  having  deter- 
mined the  principle  in  the  same  manner.  That  was  a  case  agreed,  and  the 
Court  being  clothed  with  the  powers  both  of  a  court  and  jury,  determined, 
that  upon  the  facts  of  that  case,  indeed,  the  proper  degree  of  diligence  was 
not  used  ;  because  they  thought  that  to  ascertain  the  question  of  proximity 
of  post  office  to  the  known  residence  of  Williams,  the  indorser,  certain 
sources  of  information  should  be  resorted  to,  namely,  maps  and  post-office 
documents,  the  importance  of  which  as  calculated  to  establish  the  fact  we 
think  was  overrated  by  the  Court.  But  still  the  Court  in  that  case  place 
the  question  upon  the  proper  ground,  that  of  diligence,  or  the  want  of  it, 
in  attempting  to  ascertain  correct  information. 

Upon  this  ground  the  Circuit  Court  placed  the  cause  before  us  in  the 
charge  to  the  jury.  The  verdict  which  they  formed  thereon  the  court  below 
refused  to  disturb,  and  a  majority  of  the  Court  believing  that  there  is  no 
error  in  the  judgment  of  the  Circuit  Court,  direct  it  to  be  affirmed. 
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KNOXVILLE.     JUNE  TERM,  1838. 
GREENWAY  v.  HUNTER. 

EXECDTORS  AND  Aduinistratobs.     lAmitotion  0/  acHoru  against  by  SUOtOes  1789,  c.  28, 

1829,  c.  57,  and  1881,  c.  128. 
The  Acts  of  1829  and  1881,  prohibiting  suits  against  personal  representative?,  for  six  months 

from  their  qualifications,  do  not,  that  long,  extend  the  periods  within  which,  by  the  Act 

of  1789,  they  must  be  sued,  and  must  close  their  administration.    [Changed  by  Code, 

2760;  2  Cold.  46.] 

Alfred  Hunter,  in  his  lifetime,  was  indebted  by  bills  single  to  Greenwaj, 
in  the  sum  of  $431.64^.  Hunter  died,  and  administration  of  his  estate  was 
granted  bj  the  County  Court  of  Green  to  Elizabeth  Hunter,  the  defendant, 
on  the  28th  of  October,  1833.  On  the  26th  of  March,  1836,  Greenway  sued 
the  administratrix  in  debt  on  said  bills,  in  the  Circuit  Court  of  Hawkins.  She 
pleaded  payment  by  the  intestate,  fully  administered,  and  the  Statute  of  1789, 
c.  23,  §  4,  limiting  actions  against  executors  and  administators.  Upon  the 
two  first  pleas  issues  of  fact  were  joined.  To  the  last,  the  plaintiff  demur- 
red upon  the  ground,  that,  as  the  Acts  of  1829,  c.  57,  §  2,  and  1831,  c.  23, 
§  2,  prohibit  suits  against  [74]  personal  representatives  within  six  months 
from  their  qualification,  the  periods  of  two  and  three  years  within  which 
actions  against  them  are  limited  to  be  brought  by  the  Act  of  1789  does 
not  begin  to  run  till  the  expiration  of  said  period  of  six  months.  The 
defendant  joined  in  demurrer ;  and  at  August  term,  1837,  his  Honor  the 
xnrcnit  judge  overruled  it,  and  gave  judgment  for  the  defendant,  that  the 
plea  was  a  bar  to  the  action.     The  plaintiff  appealed  in  error. 

LucKT,  for  the  plaintiff. 

R.  J.  McEjnnet,  for  the  defendant. 

Reese,  J.,  delivered  the  opinion  of  the  Court.  —  We  are  called  upon,  by 
the  question  raised  upon  this  record,  to  determine  whether  the  Act  of  1831, 
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c.  23,  prohibiting  the  institation  of  a  suit  against  the  personal  representative 
of  a  decedent  within  six  months  from  his  qualification,  has  the  effect  to  extend 
six  months  longer,  the  time  (two  years  prescribed  by  the  Act  of  1789,  c.  23), 
within  which  the  administration  must  be  closed,  and  within  which  actions 
against  personal  representatives  are  barred. 

We  are  satisfied  that  the  Act  of  1831  can  have  no  such  effect.  The  object 
of  that  act,  in  protecting  the  personal  representative  for  six  months  against 
the  institution  of  suits,  was  to  enable  him  more  effectually  and  with  more 
safety  to  close  his  administration  within  the  time  prescribed  by  the  Act  of 
1789.  Within  the  six  months  the  creditor  has  a  right  to  exhibit  his  claims 
for  settlement  and  payment,  and  the  representative  can  adjust  or  pay  them ; 
both  parties  can  inform  themselves  of  the  liabilities  and  means  of  the  estate, 
and  of  the  precedence  to  which  creditors  may  be  entitled  in  the  liquidation 
of  their  claims  ;  and  so  far  from  this  state  of  things  making  a  prolongation 
of  the  time  for  the  administration  necessary,  its  effect,  perhaps,  is  of  a  con- 
trary character. 

This  point  has  been  more  than  once  incidentally  determined  in  cases 
heretofore  before  this  court.  But  we  are  glad  that  the  question  has  been 
distinctly  made ;  for  the  Act  of  1789  is  one  of  much  importance,  and  it  has 
so  repeatedly,  and  in  so  many  aspects,  been  presented  for  judicial  [75]  ex- 
position, that  it  is  desirable  that  all  questions  with  regard  to  it  should  be 
finally  settled. 

It  has  been  argued  in  this  case,  that,  to  give  to  the  Act  of  1831  the  effect 
of  prolonging  for  six  months,  the  time  in  which  claims  against  a  personal 
representative  shall  be  barred,  and  yet  hold  him  liable  to  close  his  adminis- 
tration at  the  end  of  two  years,  would  place  him  in  a  most  difficult  and  peril- 
ous situation ;  and  yet  it  has  not  been  contended  that  the  Act  of  1831  can 
have  the  effect  to  extend  the  time  within  which  the  administration  must  be 
terminated. 

We  entertain,  therefore,  no  doubt  of  the  correctness  of  the  judgment  of  the 
Circuit  Court,  and  it  must  be  affirmed. 

Note.  —  The  limitation  of  actions  against  personal  representatives  takes  effect,  — 

1.  Against  a  creditor,  in  being,  8  Murphy,  695,  596 ;  8  Devereaux,  181;  who  having 
a  debt  dae,  8  T.  818,  9  id.  488,  is  therefore  capable  of  suing. 

2.  In  behalf  of  a  deceased  debtor's  personal  representative,  who  having  qualified, 
and  survived  six  months,  1829,  c.  57, 1881,  c.  28,  is  therefore  capable  of  being  sued, 
10  Y.  484. 

8.  In  two  years  ih)m  the  qualification,  if  the  creditor  reside  within,  and  three  years 
if  without  the  State,  at  the  time,  10  T.  484,  of  the  death  or  qualification,  not  counting 
the  time  of  a  definite  indulgence  granted  to  the  debtor's  representative,  at  his  special 
request,  9  T.  438. 

4.  Or  in  one  year  after  the  creditor's  disability  is  removed,  if  an  infant,  feme  covert, 
at  non  compos,  at  the  time  of  the  qualification.    5  Hay.  286. 

6.  And  it  will  take  efiect  whether  the  advertisement,  mentioned  in  the  fifth  section, 
of  the  Act  of  1789,  be  made  or  omitted,  5  Hay.  1,  224 ;  8  T.  1,  481,  that  section  only 
being  directory. 
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Knozville.    June  Term,  1888. 
HOUSTON  V.  DYCHE. 

[76]  Salb  op  Chattels.  ConverMion  by  contUticnal  vendee  and  buyer  from  him.  Upon  the 
delivery  of  a  chattel  from  A.  to  B.,  if  an  agreement  be  made  between  them,  —  ^  That  the 
property  shall  remain  in  A.,  and  the  posseesion  and  nse  be  enjoyed  by  B. ;  and  if  by  a 
limited  time  B.  do  for  A.  certain  work,  the  property  shall  become  B/s,"  —  snch  agreement 
is  legaL  [Ace.  Woods  v.  Burrough,  2  Head.  207;  Basen  v.  Dougherty,  11  H.  52,  citing 
this  case.  See  also  s.  p.  Crambling  v.  Read,  Meigs,  281;  Burke  v.  Harrison,  6  Sn.  287; 
Preston  v.  McGaughey,  Cooke,  118.] 

Ik  soch  casb,  if  B.  tfell  the  chattel  he  isguilty  of  a  conversion,  and  so  is  the  buyer,  if  he  knew 
the  facts;  and  if  he  did  not,  when  he  is  informed  of  them,  if  he  use  the  chattel,  and  say 
that  A.  must  look  to  B.,  that  is  a  conversion,  and  a  demand  need  not  be  proved. 

Same.  Evidence  in  trover — demand  and  ref veal — oonoerwm.  Where  the  right  of  property 
in  a  chattel  is  in  one  person,  and  the  possession  rightfully  in  another,  —  as  by  some  species 
of  bailment  or  the  like,  —  a  demand  will  put  an  end  to  the  possession;  and  in  'such  case, 
refusal  is  evidence  of  a  conversion ;  but  it  is  unnecessary  either  to  make  or  prove  a  de- 
mand and  reftisal,  where  there  is  other  evidence  of  a  conversion. 

This  action  of  trover  for  a  horse  was  tried  at  the  Julj  term,  1837,  of  the 
Circuit  Court  of  Green,  before  his  Honor  Judge  Powell  of  the  first  circuit. 
The  facts  submitted  and  the  instruction  given  by  the  Court  to  the  jury  are 
stated  in  the  opinion  of  the  Court  with  sufficient  fulness. 

Pbck,  for  plaintiff  in  error. 

B.  J.  M'KiNNEY,  for  defendant. 

Grebn,  J.,  delivered  the  opinion  of  the  Court.  —  This  is  an  action  of 
trover^  brought  by  Dyche  against  Houston  for  a  horse. 

The  facts  of  the  case  are  as  follows :  Dyche  agreed  with  one  Henderson, 
that  if  Henderson  would  clear  for  him  eighteen  acres  of  land,  within  a  time 
limited,  he  should  have  the  horse  in  controversy ;  but  the  horse  was  to  remain 
the  absolute  property  of  Dyche  until  the  work  should  be  completed.  The 
horse  was  pat  into  the  possession  of  Henderson,  who  abandoned  the  work 
without  completing  it,  and  sold  the  horse  to  one  Kent,  who  sold  him  to  the 
defendant,  Houston.  Houston  claimed  and  used  the  horse  as  his  own,  and 
declared  that  Dyche  must  look  to  Henderson  for  his  pay. 

The  Court  charged  the  jury,  among  other  things,  ^  That,  if  the  horse  was 
to  be  Dyche's  property  until  the  clearing  was  finished,  and  that  was  not  done, 
his  right  was  not  divested  by  the  delivery  of  the  horse  to  Henderson,  to  be 
used  by  him,  [77]  and  that  a  demand  was  only  evidence  of  a  conversion, 
and  not  necessary  to  be  proved  where  there  was  an  actual  conversion." 
This  charge  of  the  Court,  we  think,  was  strictly  correct 

It  is  insisted  by  the  counsel  for  the  plaintiff  in  error,  that  where  goods 
came  to  the  hands  of  a  party  by  delivery,  finding,  or  bailment,  an  actual 
demand  and  refusal  must  be  proved.  This  position  is  certainly  correct 
where  there  is  no  evidence  of  an  actual  conversion*    In  such  case,  a 
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refusal  to  deliver  the  goods,  when  demanded,  would  be  the  only  evidence 
of  a  converaion ;  and,  as  the  plaintiff  must  prove  a  conversion  of  the  prop- 
erty by  the  defendant,  in  the  absence  of  other  evidence  of  that  fact^  a  de- 
mand and  refusal  to  deliver  it  must  be  proved.  But  there  is  certainly  no 
necessity  for  other  proof,  the  only  effect  of  which  is  to  establish  the  fact 
of  a  conversion  when  that  fact  is  sufficiently  established  by  other  evidence. 
2  Selw.  N.  P.  543  ;  1  Leigh,  8*6.  So  also,  in  Chitty's  Bl.  179,|^t  is  laid 
down  that  '^  proof  of  the  wrongful  act  of  the  defendant  is  sufficient  to 
establish  a  conversion  without  evidence  of  a  demand  of  the  goods,  and  a 
refusal  to  restore  them."  In  the  case  of  Carraway  v,  Burbank,  1  Devereaux, 
306,  2  Sel.  N.  F.  543,  note  Y,  it  is  decided  that  every  act  of  ownership 
inconsistent  with  the  rights  of  others  is  a  conversion. 

The  application  of  these  principles  to  the  case  under  consideration  will 
clearly  sustain  the  judgment  of  the  court  below.  Houston  purchased  the 
horse  from  Kent,  used  him  as  his  own,  and  said  that  Dyche  must  look  to 
Henderson  for  his  pay.  There  could  not  be  more  decisive  evidence  of 
a  conversion,  and  there  was  therefore  no  necessity  for  proof  of  a  demand 
of,  and  refusal  to  deliver,  the  horse  to  establish  that  fact. 

Let  the  judgment  he  affirmed. 

Note.  —  See  post,  Gambling  v.  Reed,  281. 


Enoxville.    June  Term,  1838. 
MASSY  V,  SHIELDS. 

[78]  Plradihg.  Condition  precedent.  In  a  covenant  to  cut  a  certain  nnmber  of  cords  of 
wood,  at  any  place  the  covenantee  sees  proper,  these  latter  words  do  not  impose  it  on  the  cove- 
nantee, as  a  condition  precedent,  to  seek  the  covenantor  and  give  him  notice  of  the  place; 
and  a  plea  of  want  of  notice,  not  averring  that  the  covenantor  offered  to  commence  the 
work  and  desired  to  be  shown  the  place,  and  continued  ready,  &c.,  is  bad  upon  demurrer.^ 
[See  1  Tenn.  268;  Peck,  161;  8  T.  468.] 

This  was  an  action  of  covenant  founded  upon  the  instrnment  copied  in 
the  opinion  of  the  Court.  It  stood  upon  a  demurrer  to  the  plea  filed  bj 
the  defendant  to  the  declaration.  The  demurrer  was  sustained  by  Judge 
Powell,  of  the  first  circuit,  at  January  special  term,  1837,  of  Greene  Cir- 
cuit Court,  and  a  writ  of  inquiry  awarded,  which  was  executed  at  March 
term,  1837.     The  defendant  appealed  in  error. 

Arnold  and  Peck,  for  the  plaintifi*  in  error. 

R.  J.  McKiNNET,  for  defendant  in  error. 

^  The  plea  should  have  been,  that  paratusjmt  a  oUulit,  was  ready  and  ofiered  to  cut 
the  wood  one  day  after,  &c..  but  the  plaintiff  did  not  show  him  Uie  place,  &c.,  and  that 
the  defendant  from  thence  hitherto  had  been  and  still  was  ready,  Slc.,  Com.  Dig.  Plead. 
(C.  CI) ;  (2  V.  18) ;  2  Saund.  352. 
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Green,  J.,  delivered  the  opinion  of  the  Court  —  This  action  is  founded 
upon  the  following  instrument  of  writing ;  viz :  '^  One  day  after  date  I 
promise  to  cut  and  cord  four  hundred  and  twenty  cord  good  merchantable 
wood  for  David  Shields  &  Co.,  at  any  place  they  may  see  proper,  for 
value  received,  this  21st  day  of  July,  1834.  Stefhek  Masst." 

The  declaration  sets  out  the  covenant,  and  alleges  that  the  defendant 
had  broken  the  same  in  not  having  cut  said  wood,  as  he  was  bound  by  his 
covenant  to  do.  To  this  declaration  the  defendant  pleaded  that  the  plain- 
tiff never  made  any  demand  on  him  to  cut  the  wood,  nor  gave  him  notice 
of  the  place  where  he  saw  proper  to  have  the  wood  cut  To  this  plea  the 
plaintiff  demurred,  and  the  demurrer  was  -sustained  by  the  Court 

It  is  now  insisted  that  this  judgment  was  erroneous,  because  it  was  in- 
cumbent upon  the  plaintiff  to  designate  the  place  where  the  wood  should 
be  cut,  as  a  condition  [79]  precedent  to  the  performance  of  the  work  by 
the  defendant,  and,  that  the  performance  of  such  precedent  condition 
must  be  averred  and  proved  in  order  to  entitle  the  plaintiff  to  recover. 

It  is  certainly  true,  that  Where,,  in  a  covenant,  a  precedent  condition 
exists,  the  party  whose  duty  it  is  to  perform  it  must  aver  and  prove  its 
performance  before  he  can  recover  for  the  non-performance  of  the  subse- 
quent condition.  But  we  do  not  think  there  is  such  precedent  condition 
in  this  contract 

The  defendant  undertook  to  cut  the  wood  for  Shields  &  Co.  at  any  place 
they  might  see  proper.  We  must  construe  this  covenant  according  to  the 
natural  order  in  which  the  parties  would  act  in  fulfilment  of  it.  Shields 
had  no  power  to  control  Massy's  actions,  or  to  cause  him  to  go  to  the  place 
where  it  was  desired  the  wood  should  be  cut,  in  order  that  it  might  be 
pointed  out  to  him.  Massy  may  have  gone  off  immediately  afler  affixing 
his  signature  to  the  writing ;  and  it  certainly  never  was  intended  by  the 
parties  that  Shields  should  send  him  a  written  notice  to  cut  the  wood,  des- 
ignating therein  the  place  where  it  was  to  be  cut.  The  idea  that  such 
notice  was  to  be  given  is  negatived  by  the  fact,  that  the  420  cords  of  wood 
were  to  be  cut  one  day  after  the  date  of  the  covenant,  thus  specifying  in 
the  contract  the  time  when  it  was  to  be  performed.  Nor  would  it  have 
been  easy  to  designate,  in  a  written  notice,  the  place  where  it  was  desired 
the  wood  should  be  cut,  with  such  accuracy  as  would  enable  Massy  cer- 
tainly to  cut  it,  where  the  obligees  saw  proper.  These  remarks  are  made, 
that  it  may  the  -  more  plainly  appear  that  the  stipulation,  that  the  wood 
should  be  cut  where  Shields  might  see  proper,  does  not  constitute  a  con- 
dition precedent  on  the  part -of  Shields  to  show  the  place. 

Shields  was  not  bound  to  act  until  Massy  should  come  and  offer  to  com- 
mence the  work  and  desire  to  be  shown  where  it  was  to  be  performed. 
Had  he  done  so,  and  Shields  had  then  failed  to  show  the  place,  he  would 
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have  been  excnsed,  provided  be  bad  oontinned  readj  to  perfonn  tbe  work 
whenever  tbe  place  should  be  pointed  oat.     We  think,  therefore,  the  plea 
is  bad,  and  that  the  demurrer  was  properly  sustained. 
Affirm  the  judgment. 


KnozTille.   June  Term,  1838. 
REED  V.  MOORE  ET  AL. 


\ 


[80]  Plxadino.  PUa  in  bar  muit  amwer  the  tohoU  ffravamen.  A  plea  in  bar,  pleaded  to  th« 
whole  declaration,  must  contain  a  sufficient  answer  in  law  to  the  whole  graramen,  or  cause 
of  action:  otherwise  it  is  ill  for  the  whole;  and  tbe  plantiff  is  entitled  to  recover  fi>r  tbe 
whoU.    Gould's  PI.  c.  6,  \  98,  and  authorities  there  cited. 

Sams.  When  pUa  amwers  only  part  how  to  except  to  it.  Where  matter  pleaded  as  an  answer 
to  the  whole,  is  in  law  a  good  answw  to  apart  only^  the  proper  mode  of  excepting  to  it  is 
by  demurrer.    Id.  Ibid.  §  104,  subsec.  1;  1  Saund.  28  (o.  8). 

Samk.  Saime  —  ttmry.  Therefore  as  a  usurious  contract  is  not  void  tfi  teto,  bat  onlj  for  the 
excess  of  usurious  interest;  if  a  defendant,  who  is  sued  on  such  contract,  plead  the  usuiy 
as  an  answer  to  the  whole  demand,  it  is  bad  on  general  demurrer,  and  the  plaintiff  will  be 
entitled  to  judgment  for  the  whole.  [Ace.  Causey  v.  Yates,  8  H.  607,  citing  this  case. 
But  it  is  otherwise  if  the  usury  appear  in  the  contract  Isler  v.  Bnuson,  6  H.  278,  citia^ 
this  case  also.] 

Charles  and  Solomon  Reed,  on  the  15th  of  April,  1820,  executed  their 
hill  single  to  Joseph  Hurley,  of  whom  the  defendants  in  error  were  adminis- 
trators, for  the  payment,  three  days  after  the  date,  of  seventy  dollars  and 
seventy-five  cents,  for  valne  received.  The  defendants  in  error  sued  Solo- 
mon Reed  upon  this  bill  in  Greene  Circuit  Court,  on  the  29th  of  August, 
1886.  He  craved  oyer  of  the  bill,  and  of  certain  payments  indorsed,  and 
then  <'  for  plea  in  this  behalf,  said  that  Im  executed  the  said  note  as  the  secu- 
rity of  said  Charles  Reed ;  that  the  consideration  given  and  paid  to  the 
said  Charles  was  the  sum  of  thirty-seven  dollars  and  fifty  cents,  and  no 
more,  by  way  of  loan,  from  the  said  Joseph  Hurley  to  the  said  Charles ; 
and  that  upon  such  advance  aud  loan,  said  Hurley  corruptly  took  and 
exacted  usuriously  of  and  from  said  Charles,  the  sum  of  thirty-three  dol- 
lars and  twenty-five  cents,  by  way  of  interest,  and  for  forbearance  for  three 
days  of  payment  of  said  sum  of  $37.50,  which  said  sum  was  included  in 
said  note.  And  so  said  defendant  says  the  said  contract  was  usurious  for 
the  sum  of  $33.25,  part  of  said  $70.75  included  in  said  note.  All  which 
he  is  ready  to  verify ;  wherefore  he  prays  judgment,  if  plaintifis  their 
action  shall  have  and  maintain."  The  plaintiffs  demurred  to  this  plea,  and 
defendant  joined  in  demurrer. 

At  November  term,  1837,  his  Honor  Judge  Powell,  of  the  first  eircuit, 
sustained  the  demurrer,  and  the  defendant,  not  asking  leave  to  amend,  gave 
judgment  for  the  whole  debt  [81]  of  seventy  dollars  and   seventy-five 
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cents,  and  interest  and  costs,  from  which  judgment  the  defendant  appealed 
in  error. 

Arnold,  for  plaintiff  in  error. 

R.  J.  McKiNXET,  for  defendant  in  error. 

TuRLEY,  J.,  delivered  the  opinion  of  the  Court.  — -  This  is  an  action  of 
debt  to  which  the  defen4ant  has  pleaded  in  bar,  that  the  contract  on  which 
it  is  founded  is  usurious  for  the  sum  of  thirtj-three  dollars  and  twenty-five 
cents. 

This  plea  it  is  contended  is  bad  upon  general  demurrer,  and  we  think 
correctly.  A  usurious  contract  is  not  void  in  totOy  but  only  for  the  excess 
of  usurious  interest  *  The  matter  of  the  plea,  then,  is  not  a  bar  to  the 
whole  cause  of  action,  but  only  to  so  much  as  is  usurious.  That  a  plea  is 
bad  upon  general  demurrer,  which  purports  to  answer  the  whole  cause  of 
action,  but  can  by  law  only  be  an  answer  to  a  part,  is  too  plain  a  prop- 
osition to  be  discussed. 

The  form  of  this  plea  is  a  bar  to  the  whole  cause  of  action,  the  com- 
mencement is,  "  for  plea  in  this  behalf  says,"  and  the  conclusion  is,  ^  where- 
fore he  prays  judgment,  if  the  plaintiff  his  action  shall  ha^e  and  maintain." 
If  issue  had  been  joined  upon  this  plea,  and  it  had  been  found  for  the 
defendant,  the  plaintiff  could  not  have  had  judgment  for  this  debt  with 
legal  interest. 

The  form  of  the  plea  should  have  been  **  for  plea  as  to  the  sum  of 
$33.25,  a  part  of  the  plaintiff's  cause  of  action  says,"  and  in  the  conclusion, 
''  wherefore  he  prays  judgment  if  the  plaintiff  his  action  aforesaid  for  the 
said  sum  of  $33.25,  shall  have  and  maintain."  To  a  plea  in  this  form  the 
plaintiff  might  have  replied  and  taken  issue  upon  the  question  of  usury 
and  have  had  judgment  by  nil  dicit  for  his  debt  with  legal  interest 

We  therefore  think  there  ii  no  error  in  this  case,  and  affirm  the  judgment 
of  the  court  below. 


Knozville.    June  Term,  1888, 
BLEVmS  V.  THE  STATE. 

[82]  Indictmbht.  Entry  of  jury' $  return — ambiguity.  If  an  indictment  be  preferred  against 
two,  for  a  certain  offisnce,  and  the  record  shows  that  the  grand  jaiy  came  into  open  court,  in  a 
body,  and  retamed  a  bill  of  indictment  against  one  of  them,  for  the  same  offence,  upon 
which  he  is  afterwards  arraigned,  tried,  and  convicted,  the  judgment  will  not  be  arrested 
on  account  of  this  ambiguity  in  the  record,  —  for  the  fiict  that  the  indictment  was  preferred 
against  two  does  not  make  it  the  less  an  indictment  against  one  of  the  two. 

Saxb.  Bcmt.  The  principle  settled  in  Chappel  v.  The  State,  8  Yerger,  166,  — that  no  lest 
evidence  than  record  evidence  can  be  received  to  establish  the  fact,  that  the  accused  has 
been  indicted  in  due  form  by  the  grand  jury, — approved,  but  stated  to  be  upon  the  veiy 
verge  of  the  law.  [Ace.  Henry  v.  State,  4  Hum.  272;  Brown  v»  State,  7  H.  166.  But  see 
new  Code,  6242,'  and  SUte  v.  Willes,  8  Head,  168.] 
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A  bill  of  indictment  was  preferred  by  Brabson,  attorney-general  for  the 
first  solicitorial  district,  to  the  grand  jury  of  Johnson,  against  John  L. 
Blevins  and  Armistead  Blevins,  for  an  assault  and  battery  upon  the  body 
of  William  C.  Blevins.  It  was  indorsed  as  follows  :  '^  Indictment,  State 
V.  John  L.  Blevins,  Armistead  Blevins,  assault  and  battery,  William  C. 
Blevins,  prosecutor  ;  witnesses,  William  C.  Blevins,  Jesse  Cole  sworn  and 
sent  to  the  grand  jury,  this  29th  day  of  November,  1837.  A.  D.  Smith, 
Clerk."     "  A  true  bill,  G.  Moore,  foreman,  G.  J." 

The  finding  of  the  bill  by  the  grand  jury  was  entered  upon  the  record 
in  the  following  manner  :  — 

^  State  t;.  John  L.  Blevins.  Indictment  for  assault  and  battery,  William 
C.  Blevins,  prosecutor.  In  this  cause  the  grand  jury  in  a  body  came  into 
court,  and  returned  a  bill  of  indictment  against  John  L.  Blevins  for  an 
assault  and  battery,  indorsed  by  the  foreman  thereof,  a  true  bill." 

After  a  plea  to  the  jurisdiction  of  the  Court,  pleaded  in  proper  person, 
and  signed  and  sworn  to  by  both,  had  been  overruled  on  demurrer,  the 
defendants  both  pleaded  not  guilty,  and  were  convicted.  They  thereupon 
moved  in  arrest  of  judgment  that  the  record  did  not  show  the  finding  of 
any  bill  of  indictij^ent  against  them  by  the  grand  jury.  His  Honor,  Judge 
Powell,  of  the  first  circuit,  before  whom  the  cause  was  tried  at  March  term 
of  Johnson  Circuit  Court,  1837,  discharged  the  motion  in  arrest  of  judgment 
as  to  John  L.  Blevins,  and  pronounced  judgment  upon  him.  He  thereupon 
appealed  in  error ;  and  the  question  was  whether  the  [83]  bill  of  indict* 
ment,  the  finding  of  which  as  to  one  is  mentioned  in  the  record,  could  be 
taken  by  intendment  for  the  same  which  was  preferred  against  two. 

Green,  J.,  delivered  the  opinion  of  the  Court  —  In  this  case,  an  indict- 
ment was  preferred  against  John  L.  Blevins  and  Armistead  Blevins,  for 
an  assault  and  battery.  The  record  shows  that  the  grand  jury  came  into 
open  court  in  a  body,  and  returned  a  bill  of  indictment  against  John  L. 
Blevins  for  an  assault  and  battery,  a  true  bill.  It  is  insisted  that  from  this 
entry  it  does  not  appear  that  the  indictment  against  John  L.  and  Armistead 
Blevins,  upon  which  the  said  John  L.  was  afterwards  tried,  was  the  one 
which  was  before  the  grand  jury,  and  which  was  found  a  true  bill ;  and 
that  upon  the  authority  of  the  case  of  Chappel  v.  The  State,  8  Yer.  166» 
the  judgment  ought  to  have  been  arrested.  We  think  this  entry  of  record 
sufficiently  describes  the  indictment  upon  which  the  defendant  was  tried, 
to  make  it  certain  to  a  reasonable  intent  that  it  was  the  one  which  had  been 
found  a  true  bill  by  the  grand  jury.  It  was  strictly  an  indictment  against 
John  L.  Blevins,  and  the  fact  that  another  was  charged  in  the  same  indict- 
ment does  not  make  it  the  less  an  indictment  against  the  defendant.  Al- 
though we  adhere  to  the  principle  settled  in  the  case  of  Chappell  v.  The 
State,  yet  we  concur  with  the  attorney-general  that  it  goes  to  the  very 
verge  of  the  law.  Affirm  the  judgment. 
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Note.  —  Chappell  v.  The  State  decides  that  the  indictment  and  indorsement  of  the 
grand  jury  do  not  become  part  of  the  record,  by  being  returned  into  court,  received 
and  filed,  unless  the  fact  of  the  return,  receiving  and  filing  be  noticed  of  record.  8  Y. 
170, 171.  —  Quare, 


Knoxville.    June  Tenn,  1838. 
DODGE  V.  BRITTAIN. 

[84]  New  Trial.  Practice,  The  Court  of  Errors  will  not  grant  a  new  trial  if  there  be  any 
proof  by  which  the  verdict  can  be  sustained.  [Ace.  Murray  v.  Ruble,  4  Hay.  208,  and 
cases  cited.] 

Malicious  Pbosecution.  MaUce  and  want  of  probable  came  mutt  concur.  If  an  innocent 
man  be  maliciously  prosecuted  for  a  felony,  he  cannot  maintain  the  action  of  malicious 
prosecution,  if  there  is  probable  cause  for  preferring  the  charge;  and  it  would  be  error  so 
to  charge  the  jury  as  to  lead  them  to  the  inference,  that  in  the  Courtis  opinion  the  plaintiff 
was  entitled  to  a  verdict  unless  guilty.    [Ace.  Kelton  v.  Bemis,  Cooke,  90.] 

Larceny.  Essence  of  it.  Receiving  goods  with  the  owner's  consent,  from  his  slave,  is  not 
larceny,  it  being  of  the  essence  of  the  offence  that  the  goods  be  taken  against  the  will  of 
the  owner,  invito  domino.  See  Foster,  123;  2  Russell,  98,  116,  8d  Am.  ed.  [Ace  State 
V.  Braden,  2  Tenn.  68,  and  cases  there  cited.] 

Dodge  caused  Brittain,  a  female,  to  be  arrested  on  a  justice's  warrant 
upon  a  charge  of  larceny.  She  was  recognized  to  appear  in  the  Circuit 
CJourt  of  Washington,  at  IViarch  term,  1835,  to  answer  the  accusation. 
There  Dodge  had  a  bill  of  indictment  preferred  to  the  grand  jury,  charging 
her  with  stealing  and  with  receiving  stolen  goods ;  but  the  jury  refused  to 
find  it,  and  she  was  discharged.  She  thereupon  sued  him  in  an  action  of 
trespass  on  the  case  for  a  malicious  prosecution,  at  September  term,  1835. 
He  pleaded  not  guilty ;  and  on  the  trial,  at  July  term,  1837,  before  Powel, 
Judge  of  the  first  circuit,  and  a  jury  of  Washington,  the  plaintiff  below  read 
the  proceedings  on  the  criminal  charge,  and  introduced  testimony  tending 
to  prove  an  alibi,  and  that  she  had  sustained  a  good  character.  The  testi- 
mony of  the  defendant  below  tended  to  prove  that  the  plaintiff  had  received 
the  lost  goods  from  one  of  the  defendant's  slaves,  by  means  of  whom  the 
defendant  had  attempted  to  entrap  the  plaintiff,  whom  he  had  previously 
suspected  of  similar  practices;  and  also  to  prove  that  the  plaintiff  had  not 
maintained  an  unblemished  character.  The  jury  found  a  verdict  for  the 
plaintiff  below,  and  the  defendant  moved  for  a  new  trial,  which  having  been 
refused  by  the  CJourt,  he  appealed  in  error.  Those  portions  of  the  charge 
of  his  Honor,  the  circuit  judge,  to  the  jury,  which  were  debated  in  this 
court,  are  stated  in  the  opinion  of  the  Court. 

TuRLBT,  J.,  delivered  the  opinion  of  the  Court.  —  This  is  an  action  for 
a  malicious  prosecution,  in  which  the  plaintiff  below  recovered  a  judgment 
for  the  sum  of  five  [85]  hundred  and  fifty  dollars ;  which  judgment  is 
sought  t6  be  reversed,  because  the  verdict  of  the  jury  is  contrary  to  the 
evidence,  and  because  the  law  was  erroneously  expounded  by  the  Court. 
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Whatever  may  be  the  hardship  of  this  case,  on  the  part  of  the  plaintiff 
in  error,  it  is  impossible  for  us  to  relieve  him  upon  the  facts  as  stated  in 
the  bill  of  exceptions.  We  cannot  say  that  the  verdict  is  not  warranted  by 
the  evidence.  The  jury  were  the  proper  judges  of  the  credibility  of  the 
witnesses,  and  of  the  weight  of  the  testimony,  and  this  is  not  a  case  in 
which  all  the  proof  is  on  one  side,  and  we  have  repeatedly  said,  that  we 
will  not  reverse  if  there  be  any  proof  by  which  the  verdict  can  be  sustained. 

The  question  then  is,  was  the  charge  of  the  Court  correct  ?     It  is  assailed 
on  two  grounds :.  1,  because  the  Court  said  to  the  jury,  ^^  It  was  alleged,  on  the 
one  side,  that  a  felony  had  been  committed,  and  on  the  other,  that  the  whole 
matter  was  a  false  conspiracy,  supported  by  perjury.  The  Court  would  leave 
it  to  the  jury  on  the  whole  evidence  to  determine  how  the  truth  was :  ify  as 
alleged,  on  behalf  of  the  defendant,  a  felony  had  been  committed  plaintiff 
could  not  recover ;  if,  on  the  other  hand  it  were  all  false,  the  plaintiff  should 
recover,  and  the  jury  were  the  sole  judges  of  what  damages  should  be 
given."     We  are  not  able  to  perceive  any  error  in  this  part  of  the  charge. 
The  Court  states  to  the  jury  the  point  in  controversy  arising  out  of  the 
testimony ;  viz.,  that  the  defendant  contends  that  ti^vplaintiff  is  guilty  of 
the  felony  charged,  and  the  plaintiff  that  she  is  innoNi^  and  that  the 
charge  is  got  up  by  a  conspiracy  by  the  defendant  and  otheN^d  is  sap- 
ported  by  perjury.     Whether  this  be  so  or  not,  the  Court  ver^ijperly 
says  is  a  question  for  the  determination  of  the  jury,  depending  upo?lk 
£Eicts  proven,  and  the  fair  deductions  to  be  drawn  from  them  ;  and  the  prcN 
osition  is  most  unquestionably  true,  that  if  the  plaintiff  were  guilty  of  the 
felony  charged,  she  had  no  cause  of  action,  but  that  if  the  charge  originated 
in  a  conspiracy,  and  was  supported  by  perjury,  she  was  entitled  to  a  ver- 
dict, and  to  such  damages  as  the  jury,  in  their  discretion,  might  think 
proper  to  allow.     If  it  resulted  as  a  necessary  consequence,  from  this  part 
of  [86]  the  charge,  that  the  plaintiff,  unless  she  were  guilty  of  the  felony 
was,  in  the  opinion  of  the  Court,  entitled  to  a  verdict,  it  would  be  erroneous. 
But  no  such  consequence  follows,  because  the  Court  expressly  says,  in  that 
part  of  the  charge  immediately  preceding,  "  that  a  party  might  have  proba- 
ble cause  to  institute  a  prosecution  for  felony  against  an  innocent  person, 
and,  in  that  case,  no  action  could  be  maintained. 

2.  It  is  said  that  the  charge  is  erroneous  because  the  Court  said  to  the 
jury,  "  If  defendant  agreed  or  consented  that  the  negro  should  let  the  plaintiff 
have  the  bacon,  it  would  not  have  been,  under  the  circumstances,  a  felony 
in  plaintiff  to  have  taken  or  received  it,  but  that  it  would  be  a  matter 
proper  to  be  taken  into  consideration  in  mitigation  of  damages." 

The  truth  of  this  proposition  is  equally  as  evident  as  that  of  the  first. 
No  larceny  can  be  committed  of  property,  the  possession  of  which  the 
owner  parts  from  voluntarily.  All  the  authorities  are  express  upon  tae 
point,  that  to  constitute  the  crime  of  larceny,  possession  of  the  property 
must  be  taken  by  the  thief  invito  domino, 
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The  charge  does  not  contradict  the  principles  of  the  cases  referred  to  hj 
the  connsel  for  the  plaintiff  in  error.  They,  none  of  them,  go  further  than 
to  say,  that  a  man  may  direct  a  servant  to  appear  to  encourage  the  design 
of  the  thieves,  and  lead  them  on  till  the.  offence  is  complete,  so  long  as  he 
did  not  induce  the  original  intent,  but  only  provided  for  its  discovery  after 
it  was  formed ;  that  a  servant,  by  the  desire  of  his  master,  may  show  thieves, 
breaking  into  the  house  for  plunder,  where  the  plate  is  kept,  and  if  they 
remove  it  they  are  guilty  of  larceny ;  and  that  if  a  man  is  suspected  of  an 
intent  to  steal,  and  another,  to  try  him,  leaves  property  in  his  way  which 
he  takes,  he  is  guilty  of  larceny.  In  all  these  cases,  the  possession  of  the 
property  remains  with  the  owner,  and  a  trespass  is  committed  in  the  taking 
by  the  thief.  But  such  would  not  be  the  case  if  the  master  had  directed 
the  servant  to  deliver  the  property  to  the  thief,  instead  of  directing  him  to 
furnish  facilities  for  his  arriving  at  the  place  where  it  was  kept. 

[87]  There  is  then,  in  our  opinion,  no  error  in  this  case,  and  we  affirm 
the  judgment  of  the  court  below,  t 

Note.  —  In  the  Civil  Law,  when  an  act  is  said  to  be  done  per  injuriam,  ii^jariously, 
it  is  equivalent  to  wilfully,  maliciously,  and  unlawfuUy,  these  being  the  ingredients  of 
injinia.  There  the  actio  injuriarum  embraced  most,  if  not  all,  of  our  actions  of  tres- 
pass and  trespass  on  the  case.  It  was  of  course  tlie  remedy  for  that  particular  class 
of  iz^juries,  which  are  redressed  with  us,  by  the  action  on  the  case  for  malicious  pros- 
ecution. These  ii^juries  are  assigned,  in  that  system  as  in  ours,  to  the  class  of  wrongs 
to  the  character  of  the  party  aggrieved.  Because,  as  some  deg^e  of  infamy  is  ascribed 
I  pn,  to  the  temper  of  mind  which  leads  its  possessor  to  neglect,  or  refuse  to  peribrm,  or  to 

of  ^t  violate,  his  civil  duties  and  obligations,  unless  legally  compelled  thereto,  so  to  impute 

.  .^  ,        it  to  a  man  by  suing  him  maliciously  and  without  probable  cause,  is  treated,  in  both 

;.       systems,  as  a  species  of  defiunation. 

9  ^^ '     \  By  the  Civil  Law,  this  action  lay,  in  general,  for  wilfully,  maliciously,  and  unlaw- 

tliii^  f^lly  guiug  a  man  in  any  tribunal  merely  for  vexation;  and  also  in  the  following 

part  particular  cases,  namely,  for  putting  seals,  without  a  judicial  order,  on  an  absent 

A0      I      debtor's  house  with  intent  to  injure  him ;  for  refusing  to  receive  sufficient  or  justified 

bail  to  an  action ;  for  suing  sureties  with  intent  to  injure  the  principal,  knowing  him 

to  be  prepared  to  pay,  &c. ;  for  suing  as  his  debtor,  one  known  to  the  plaintiff  not  to 

be  his  debtor ;  for  advertising  a  thing  for  sale  in  the  character  of  a  pledge  reQeived 

from  a  party  from  whom  it  had  not  been  so  received,  for  the  purpose  of  ii^uring  his 

^       I      credit  or  character,  &c. 

In  all  these  cases,  three  things  must  have  concurred  to  make  the  act  done  an  action- 
able injury.  It  must  have  been  done:  1,  voluntate  injvaiai;  2,  in  despedum  persona; 
8,  non  jure:  that  is,  wilfully,  maliciously,  and  unlawfully,  or  without  probable  cause. 
As  to  the  necessity  of  the  ingredient  of  malice  in  this  species  of  action,  there  is  a  class 
3/  f  of  cases  in  the  Engligh  books  well  adapted  for  illustration.  They  were  actions  for 
^  J  omitting  to  countermand  process  already  issued,  after  the  debtor  had  settled  the 
demand.  Scheibel  o.  Fairbain,  1  Bos.  &  Pul.  388,  is  the  leading  case,  and  it  was  fol- 
lowed by  Gibson  v,  Chaters,  2  Bos.  &  Ful.  129,  and  Page  v.  Wiple,  8  East,  814,  in  all 
of  which  it  was  held  that  malice  was  indlBpensable  to  the  sustaining  of  the  action. 
Cooper's  Justinian,  629;  Vail  v,  Lewis,  4  Johns.  450;  Pothier's  Pandects,  Book  47, 
title  10 ;  Justinian's  Institutes,  Book  4,  title  4,  §  1. 

But  besides  being  done  maliciously,  the  act  must  also  have  been  done,  non  jure,  — 
unlawfully, — without  probable  cause.    What  is  probable  cause  1    Circumstances  and 
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facts  sufficiently  strong  to  excite  in  a  reasonable  mind  suspicion  that  the  person  charged 
was  guilty,  per  Judge  Washington  in  Munus  v.  Dupont,  2  Brown's  App.  65,  cited  8 
Dev.  455 ;  adequate  and  reasonable  ground  for  setting  on  foot  the  inquiry,  1  Chitty'a 
Grenl.  Pr.  49;  good  cause  to  think  the  party  guilty,  per  Judge  White,  Cooke,  108. 

The  oniis  of  proving  want  of  probable  cause  lies  on  the  acquitted  defendant,  1 
Chitty's  Genl.  Pr.  50,  note  (/)  and  authorities  cited.  Whether  the  judge  ought  to 
leave  it  to  the  jury  whether  there  was  probable  cause,  see  Chitty  in  the  place  dted, 
2  Bam.  &  Adol.  845,  857,  22  Eng.  Com.  L.  R.  195,  Kelton  v,  Bevins,  Cooke,  90, 107 ; 
2  Y.  829,  Williams  v.  Norwood,  in  wliich  case  at  page  884,  it  is  stated  by  Judge  Why te, 
from  Campbell's  Reports,  "  that  where  the  facts  to  show  probable  cause  are  ascertained, 
whether  they  amount  to  a  defence  or  not,  is  to' be  decided  by  tlie  judge." 


Knozville.    June  Term,  1838. 
RODGERS  V.  ELLISON. 

[88]  Idiot  and  Lunatic.    How  to  be  tued.    An  action  at  law  cannot  be  sustained  against 

a  person  in  the  character  of  guardian  of  a  lunatic,  without  joining  the  non  compos  in  the 

action  as  a  party  defendant.    2  Saund.  838,  n.  4. 
Same.    Pleading  —  misjoinder.    If  a  count  against  a  party  as,  guardian  of  a  lunatic  be  joined 

with  one  against  him  in  his  own  right,  it  is  a  misjoinder,  and  may  be  excepted  to  by 

demurrer,  or  in  arrest  of  judgment 

Samuel  Smith,  who  had  a  considerable  estate  left  him  by  his  deceased 
father,  which  had  come  iato  the  bauds  of  his  brother  Henry  Smith, 
was  committed  .to  the  jail  of  (Jocke  county  as  a  dangerous  lunatic, 
according  to  the  Act  of  1797,  c  41,  §  2,  by  the  order  of  three  justices,  on 
the  27th  of  June,  1833,  where  he  remained  till  the  26th  of  November  fol- 
lowing, being  one  hundred  and  fifly-four  days.  His  board,  washing,  &c., 
during  his  confinement,  amounted  to  $65.12^.  Ellison,  the  intestate  of  the 
defendant  in  error,  was  jailer,  and  this  action  of  assumpsit  was  brought  by 
him,  in  his  lifetime,  in  Cocke  County  Court,  on  the  18th  of  January,  1834, 
against  Rodgers,  who  was  guardian  of  the  lunatic,  to  recover  said  sum  of 
$65.12J. 

The  declaration,  as  filed  in  the  County  Court,  contained  three  counts,  all 
of  them  against  Rodgers  as  guardian.  He  pleaded,  1,  non-assumpsit, 
upon  which  plea  issue  was  joined ;  2,  that  he  had  not,  at  the  commence- 
ment of  the  action,  nor  at  any  other  time,  any  of  the  estate  of  the  lunatic  in 
his  hands,  to  which  there  was  a  demurrer  and  joinder.  The  Court  sustained 
the  demurrer  ;  and  on  the  trial  of  the  issue,  the  plaintiff  had  a  verdict  and 
judgment  for  the  amount  of  his  demand. 

Rodgers  appealed  to  the  Circuit  Court  of  Cocke,  where  the  plaintiff  was 
allowed  to  file  an  additional  count,  against  the  guardian  in  his  own  right 
averring  his  promise  to  pay,  &c.,  in  consideration  of  forbearance.  The  case 
was  tried  at  January  term,  1838,  before  his  Honor  Judge  Anderson,  of  the 
12th  circuit,  and  a  jury  of  Cocke.  The  defendant  in  error  obtained  a  verdict 
76 


RODQEBS  V.  BLLISON.  88-90 

Rodgers  moved  for  a  new  trial,  which  his  Honor  refused.  He  filed  reasons 
in  arrest  of  judgment  1.  That  the  action  was  misconceived,  and  could  not 
[89]  be  maintained  against  him  as  guardian.  2.  That  there  is  a  misjoinder 
of  counts  in  the  declaration.  3.  That  the  verdict  is  wholly  unauthorized  by 
law.  These  were  overruled,  and  his  Honor  gave  judgment  that  the  plaintiff 
below  recover,  &c     The  defendant  appealed  in  error. 

R.  J.  Mc Kinney,  for  the  plaintiff  in  error,  insisted :  1.  That  the  defend- 
ant, as  guardian,  was  not  liable  to  be  sued ;  that  if  plaintiff  had  cause  of 
action  against  any  one,  which  he  denied,  the  suit  should  have  been  against 
Smith,  not  against  his  guardian,  therefore  judgment  on  the  demurrer,  in  the 
County  Court,  should  have  been  rendered  in  favor  of  defendant ;  that  an 
idiot  must  sue  and  defend  in  person,  —  a  lunatic  sues  and  defends  in  the 
same  manner  as  other  persons,  if  of  age,  by  attorney,  —  if  within  age,  by 
guardian.  3.  Thomas'  Co.  Litt.  394,  marg. ;  2  Sid.  112,355;  3  Bac. 
Abr.  541 ;  4  Com.  Dig.  Idiot  and  Lunatic;  2  Archbold's  Pr.  164;  2  Law 
Library,  250,  258,  at  top. 

2.  That  the  Circuit  Court  erred  in  permitting  the  fourth  count  to  be  filed 
—  it  was  a  misjoinder,  and  for  this  the  judgment  should  have  been  arrested. 
1  Chitt/s  PL  200,  206. 

3.  That  the  promise  alleged  in  the  fourth  count  is  not  supported  by  the 
proof;  but  were  it  otherwise,  upon  the  facts  of  this  case,  it  could  not  avail 
the  plaintiffs.  There  being  no  legal  cause  of  action  against  any  one,  the 
promise  US  pay  on  forbearance  to  sue  is  void ;  and  it  was  not  binding, 
because  the  defendant  having  no  effects  in  his  hands,  it  should  have  been  in 
writing. 

Arnold,  for  the  defendant  in  error,  said  that  if  a  lunatic  sue,  it  must  be 
in  his  own  name ;  and  if  he  be  sued,  he  is  to  appear  by  attorney,  if  of  full 
age,  and  by  guardian  if  he  be  under  age ;  otherwise  of  an  idiot,  in  support 
of  which  he  cited  Co.  Lit  135,  b.  The  committee  of  a  lunatic  was  relieved 
against  a  debt  assigned  by  the  lunatic  without  consideration,  by  bill  in  equity, 
without  makmg  the  lunatic  a  party.  1  Ch.  Ca.  113 ;  2  Johns.  Ch.  232 ;  3 
Bac.  Ah.  Idiot  and  Lunatic,  6. 

He  also  contended  that  there  was  no  misjoinder  of  counts  in  the  case ; 
that  a  declaration  against  an  administrator  may  contain  a  count  against  him 
in  his  representative  capacity,  and  [90]  one  against  him  in  his  own  right, 
founded,  as  here,  on  his  promise  to  pay. 

Reese,  J.,  delivered  the  opinion  of  the  Court  —  The  question  raised  by 
the  record  in  this  case,  and  discussed  at  the  bar  is,  whether  the  guardian  or 
executor  of  a  lunatic  can  be  sued  in  an  action  at  law,  in  that  character,  with- 
out joining  in  the  action  as  a  party  defendant,  the  lunatic  himself  ?  It  is  v^ell 
settled  in  England,  that  at  law  the  non  compos  himself  must  be  a  party  plain- 
tiff when  suing,  and  a  party  defendant  when  sued.  Upon  this  question  there 
has  never  in  their  courts  been  any  controversy  whatever.    As  to  the  prop- 
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ertj  of  the  lanatic,  tiie  gaardian  being  but  a  steward,  bailiff,  or  agent,  it  does 
not  vest  in  him,  but  remains,  so  far  as  title  is  concerned,  in  the  lunatic  him- 
self. 

The  formal  service  of  process,  indeed,  upon  one  deprived  of  his  reason, 
may  appear  not  without  some  degree  of  absurdity.  But  that  be  should  be 
a  party,  so  that  the  judgment  may  be  rendered  against  him,  and  the  execu- 
tion issue  against  his  estate,  involves  not  only  no  absurdity,  but  is  very 
proper  and  necessary.  To  render  the  judgment  against  the  guardian,  and 
issue  the  execution  against  his  estate,  would  involve  in  it  not  absurdity 
only,  but  injustice. 

The  precedents  referred  to  in  chancery  cases,  and  in  Johnson's  Chancery 
reports,  where  it  was  held,  that  the  lunatic  need  not  be  made  a  party,  are 
very  distinguishable  irom  cases  at  law. 

In  England  and  New  York,  when  the  estate  of  a  lunatic  is  in  the  custody 
of  the  chancery  court,  a  suit  in  that  court  against  the  lunatic,  is  but  a  suit 
against  the  fund.  It  is  a  petition  to  the  chancery  court,  in  whose  hands  the 
fund  is,  to  pay  the  debt  out  of  that  fund. 

We  think  our  Act  of  Assembly,  on  the  subject  of  lunatics,  contains  no  pro- 
visions which  can  change  the  course  of  proceeding  at  law,  as  fixed  by  the 
common  law,  so  as  to  dispense  with  the  necessity  of  instituting  the  suit 
against  the  lunatic  himself. 

We  are  also  of  opinion  that  the  additional  count  in  the  declaration,  filed 
by  leave  in  the  Circuit  Court  against  the  [91]  guardian  personally,  con- 
stitutes a  misjoinder.  We  are  of  opinion,  therefore,  upon  both  these 
grounds,  without  adverting  to  others,  that  the  Circuit  Court  erred  in  not 
arresting  the  judgment 

The  judgment  of  the  Circuit  Court  must  be  reversed,  and  judgment 
given  in  favor  of  the  plaintiff  in  error. 


S[nozviIle.   June  Term,  1838. 
THE  STATE  v.  McCANN. 

Criminal  Law.  Pr<icHce — Uu&ctmeiU — pretentmttU-^proteaUor.  It  is  not  essential  that 
the  record  show^  bj  anj  order  or  memorandam,  that  the  indictment  is  founded  upon  the 
presentment.  If  it  appears  that  there  had  been  a  presentment  made  against  the  same 
individual  for  the  identical  same  offence  for  which  he  was  indicted,  that  will  be  sufficient 
to  show  that  the  indictment  was  founded  upon  the  presentment,  and  to  excuse  the  attor- 
ney general  from  the  obligation  to  mark  a  prosecutor.  Ruled  accordingly.  McHeuxy  «. 
The  State,  Knoxville,  June  term,  1887,  not  reported. 

.The  matter  of  this  record  from  the  Circuit  Court  of  Johnson,  after  the 

usual  caption,  is  of  the  following  purport,  and  stands  in  the  following 

order :  1.  A  memorandum  of  the  grand  jury's  returning  into  court  a  hill 

of  indictmtni  against  Michael  McCann,  the  defendant  in  error,  and  James 
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McCann,  for  obstmcting  a  public  road.  2.  A  presentment  purporting  to 
be  made  bj  tbe  grand  jury  against  the  same  persons  for  the  same  offence, 
signed  by  all  the  grand  jury,  but  not  cLccompanied  with  any  notice  of  record 
of  its  having  been  made.  8.  An  indictment  purporting  to  have  been  preferred 
by  Bbabson,  attorney-general  for  the  first  solicitorial  district,  against  the 
same  persons  for  the  offence  described  in  the  presentment,  indorsed  ^  a 
true  bill,"  and  signed  by  the  foreman  of  the  grand  jury,  but  vnthovi  any 
prosecutor  marked  thereon.  The  foregoing  appears  as  of  November  term, 
1836.  4.  Then  follows  as  of  March  term,  1837,  an  entry  of  the  appear- 
ance of  the  defendant  in  error,  Michael  McCann,  his  plea  of  not  guilty, 
and  a  similiter  on  behalf  of  the  State.  5.  Of  the  same  term,  the  defend- 
ant's recognizance  to  appear  at  the  next  term.  6.  As  of  July  term,  1837, 
an  entry  of  leave  granted,  on  the  defendant's  motion  for  cause  shown  by 
[92]  affidavit  to  withdraw  the  plea  of  not  guilty,  and  of  a  rule  to  show 
cause  why  the  indictment  should  be  quashed  ^  because  no  prosecutor  was 
marked  on  the  back  thereof;"  argument  of  the  rule,  judgment  thereon, 
that  the  indictment  be  quashed  and  the  defendant  discharged,  and  appeal 
in  error  by  the  attorney-general  to  the  Supreme  Court,  —  all  in  one  entry. 

Geobob  S.  Yergeb,  attorney-general,  for  the  State. 

Nelson  and  Lucky,  for  the  defendant  —  The  record  in  this  case  shows 
that  the  grand  jury  returned  into  court  a  bill  of  indictment  against  the  de- 
fendant for  obstructing  a  public  road.  A  presentment  against  the  defend- 
ant for  the  same  ofifence  b  also  incorporated  into  the  record;  but  the 
indictment  does  not  purport  to  be  founded  on  the  presentment,  nor  does  the 
record  show  that  the  grand  jury  returned  the  presentment  into  court  No 
prosecutor  is  marked  on  the  indictment  which  was  quashed  on  motion  in 
the  Circuit  Court 

The  only  question  presented  in  this  case  is,  Was  it  necessary,  upon  this 
state  of  facts,  that  a  prosecutor  should  have  been  marked  upon  the  indict- 
ment? To  show  that  it  was,  we  rely  upon  the  Act  of  1801,  c  30,  and 
Chappel  V.  The  State,  8  Ter.  170. 

Green,  J.,  delivered  the  opinion  of  the  Court.  —  This  is  an  indictment 
for  obstructing  a  public  road.  The  only  question  is,  whether  there  should 
have  been  a  prosecutor  marked  upon  the  indictment 

The  record  contains  a  copy  of  the  presentment  against  the  same  party 
for  the  same  offence,  and  if  the  indictment  is  founded  on  this  presentment 
there  is  no  doubt  but  that  it  is  properly  prosecuted  without  a  prosecutor 
having  been  marked  thereon.  But  it  is  insisted,  and  so  the  court  below 
thought,  that  there  is  nothing  in  the  record  showing  that  the  indictment  is 
founded  upon  the  presentment 

This  court,  at  the  last  term,  in  the  case  of  McHenry  v.  The  State,  de- 
cided that  it  is  not  essential  that  the  record  show  by  any  order  or  memo- 
randum that  the  indictment  is  founded  upon  the  presentment ;  but  that  if 
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it  appear  that  there  had  been  a  presentment  made  against  the  same  indi- 
vidual for  the  identical  offence  for  which  he  was  indicted,  [93]  that  will 
be  sufficient  to  show  that  the  indictment  was  founded  upon  the  present- 
ment, and  to  excuse  the  attorney-general  from  the  obligation  to  mark  a 
prosecutor. 

We  still  adhere  to  that  opinion,  and  therefore  think  the  court  below 
erred  in  quashing  the  indictment  in  this  case. 

Reverse  the  jtidgmenty  and  remand  the  cause  for  a  trial  to  he  had  therein. 


June  Term,  1838. 
BARKLEY  v.  THE  STATE. 

Rbcoonizamce.  Filing  in  courts  tffeet  of.  The  filing,  in  a  court  of  record,  by  a  magistrate, 
of  a  recognizance  purporting  to  have  been  taken  before  him,  makes  it  part  of  the  Court's 
proceeding,  and  communicates  to  it  the  dignity  and  verity,  which,  by  law,  appertain  to 
records.    [Ace.  Pugh  v.  State,  2  Head,  287,  citing  this  case.] 

Sah E.  Samt  —  Pleading.  The  verity  of  a  recognizance,  so  filed,  cannot  be  questioned  bj 
the  plea  of  mm  eti  factum ;  and  if  such  plea  be*  put  in,  it  is  demurrable.  [See  as  to 
bonds  taken  in  a  cause,  Searcy  v.  Whitesides,  6  Hay.  120,  and  cases  cited.] 

An  indictment  had  been  found  in  the  County  Court  of  Greene  against 
Samuel  Barkley,  for  an  assault  and  battery.  He  and  the  plaintiff  in  error, 
William  Barldey  as  his  bail,  acknowledged  a  recognizance  before  a  justice 
of  Greene  on  the  29th  of  August,  1835,  conditi(»ned  for  said  Samuel's  ap- 
pearance in  the  County  Court  to  answer  ^  the  complaint  of  the  State  against 
him  for  an  assault  and  battery  as  charged  in  the  bill  of  indictment,"  &c. 
This  recognizance  was  forfeited,  and  to  the  scire  famas  issued  thereupon 
the  plaintiff  in  error  appeared,  and  instead  of  pleading  nvl  tiel  record^ 
filed  the  plea  of  nofi  est  factum^  to  which  the  attorney-general  demurred. 
The  County  Court  sustained  the  demurrer,  and  gave  judgment  for  the  pen- 
alty. The  plaintiff  in  error  appealed  to  the  Circuit  Court  of  Greene, 
where,  at  the  l^rch  term,  1837,  the  judgment  of  the  County  Court 
was  affirmed,  from  which  judgment  of  affirmance  this  appeal  in  error  was 
prosecuted. 

The  question  was,  whether,  when  a  recognizance  is  taken  by  a  justice 
and  returned  into  a  court  of  record,  it  becomes  so  invested  with  the  quali- 
ties of  a  record  as  that  its  verity  can  only  be  assailed  by  the  plea  of  ntd 
tiel  record, 

[94]  George  S.  Yerg^r,  attorney-general,  for  the  State. 

Arnold,  for  the  plaintiff  in  error. 

Reese,  J.,  delivered  the  opinion  of  the  Court.  —  A  justice  of  the  peace 
filed  in  the  County  Court  a  recognizance  taken  before  him  of  the  plaintiff 
in  error  and  a  certain  Samuel  L.  Barkley,  for  the  appearance  of  the  latter 
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in  said  court,  to  answer  a  criminal  charge.  A  forfeiture  having  been  taken 
thereon,  the  plaintiff  in  error,  on  the  return  of  a  scire  facias  filed  a  plea 
of  rwn  est  factum^  or  that  he  had  not  entered  into  the  recognizance.  To 
this  plea  was  filed  a  demurrer.  The  CJounty  Court  sustained  the  demurrer, 
and  their  judgment  was  affirmed  by  the  Circuit  Court.  And  the  only 
question  now  is,  whether  this  plea  was  a  legal  and  proper  defence. 

We  are  satisfied  that  it  was  not.  A  recognizance,  it  is  well  settled,  when 
taken  before  a  magistrate  and  filed  in  a  court  of  record,  becomes  a  part  of 
the  record  of  the  proceeding  in  that  court,  and  may  claim  the  dignity  and 
verity  which  by  law  appertain  to  records.  The  plea  in  question,  therefore, 
cannot  avail  the  party. 

The  argument  of  inconvenience,  arising  from  the  number  or  the  supposed 
character  and  qualifications  of  the  magistracy  having  the  power  'to  take  a 
recognizance,  which  has  been  addressed  to  us,  might  have  some  weight,  it 
may  be,  'if  addressed  to  the  legislative  department.  But  impositions  of 
the  kind. alluded  to  can  very  seldom  have  occurred.  And  perhaps  the  in- 
convenience would  be  on  the  other  side,  if  parties  were  permitted  to  yield 
to  the  strong  temptation  of  extricating  themselves  from  impending  difficul- 
ty by  denying  the  verity  of  the  'recognizance,  when  the  death  or  removal 
of  the  magistrate  or  other  circumstances  might  favor  their  success.  Be 
that  as  it  may,  a  recognizance  filed  becomes  a  record,  and  its  verity  cannot 
be  questioned  in  the  mode  in  this  case  attempted. 

Let  the  judgment  he  affirmed. 


Knozville.    June  Term,  1838. 
CROCKETT  V.  CROCKETT. 

[96]  EviDXNCS.  Subscribing  wUnetses.  At  common  law,  all  the  subscribing  witnesses  need 
not  be  called,  unless  it  first  appear  that  the  instrument  produced  labors  under  doubt  and 
suspicion.    1  Starkie*s  £v.  820;  2  Id.  928;  6  Am.  from  2  Lond.  ed. 

Sams.  Proof  of  will — devitaoU  vel  fion.  The  Act  of  1789,  c.  28,  going  upon  the  principle 
that  the  issue  —  devitavitvelnont — implies  doubt  and  suspicion,  requires  the  party  in  the 
first  instance  to  call  all  the  living  witnesses  within  the  jurisdiction  of  the  Court;  and  that 
is  the  only  change  the  act  has  made  on  the  common  law.    [Code,  2172.] 

Sahb.  Handufriiing.  But  if  the  witnesses  reside  out  of  the  jurisdiction  of  the  Court,  proof 
of  their  handwriting  is  admissible,  as  it  is  at  common  law,  1  Stark.  £y.  826 ;  2  Dev.  & 
Bat.  811.  [Aoc.  Stump  v.  Hughes,  6  Hay.  98,  and  cases  there  cited.  See  also  Harrel  v. 
Ward,  2  Sn.  614,  where  this  case  is  cited.] 

Samb.  Practice.  The  fact  that  the  witnesses  do  reside  out  of  the  jurisdiction  of  the  Court 
may  be  shown  by  any  evidence  tending  to  prove  it.  The  production  of  a  subpoena  returned, 
"  not  to  be  found,"  is  not  necessary. 

Samb.  Non  est  inventus*  The  proposition  in  McDonald  v.  McDonald,  5  Yerger,  807,  recog- 
nized, that  the  proper  officer's  return  on  the  subpoena  for  the  witnesses,  **  not  to  be 
found,"  is  sufficient  evidence  of  their  being  out  of  Uie  jurisdiction  to  let  in  handwriting^ 
But  if  the  return -show  that  the  witnesses  are  within  the  jurisdiction  of  the  Court,,  the 
secondary  proof  is  inadmissible. 
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At  November  sesBion  of  the  County  Court  of  Sallivan,  1835,  a  paper 
parportiDg  to  be  the  last  will  and  testament  of  Andrew  Crockett  was 
produced  for  probate  by  the  executrix.  It  was  contested,  and  an  issne 
devisavit  vel  non  was  made  up,  and  a  transcript  of  the  record  and  the 
original  paper  were  certified  into  the  Circuit  Court  of  the  county,  for 
the  trial  of  the  issue  there.  On  the  trial  at  April  term,  1838,  before 
Powell,  Judge  of  the  first  circuit,  and  a  jury  of  Sullivan,  John  Feathers, 
one  of  the  subscribing  witnesses,  testified,  **  that  he  was  sent  for  on  the 
26th  of  July,  1830,  to  go  to  the  house  of  the  testator,  and  when  he  went, 
he  found  Thomas  Cawood  there ;  that  Cawood  had  written  the  paper  now 
in  contest ;  that  the  testator  signed  it,  and  acknowledged  it  to  be  his  last 
will  and  testament ;  and  he  and  Cawood  witnessed  it  in  the  presence  of, 
and  at  the  request  of  the  testator ;  that  the  paper  produced  in  evidence, 
in  this  cause,  is  the  same  which  he  and  Cawood  witnessed ;  that  it  was 
sealed  up  and  given  to  him  to  keep ;  and  that  Thomas  Cawood,  in  1832  or 
1833,  removed  to  the  State  of  Illinois.'' 

His  Honor  instructed  the  jury  that  if  they  believed  this  testimony,  it 
was  sufiicient  to  dispense  with  the  production  of  [96]  Cawood,  and  that, 
so  far  as  this  objection  was  concerned,  they  should  establish  the  will.  The 
jury  found  that  the  paper  offered  for  probate  was  the  last  will  and  testa- 
ment of  the  deceased ;  and  a  new  trial  having  been  refused,  the  cavea- 
tors appealed  in  error. 

The  Act  of  1789,  c.  23,  provides  that  in  case  a  written  will  with  witnesses 
be  contested,  it  shall  be  proved  by  all  the  living  witnesses,  if  to  be  found, 
and  by  such  other  persons  as  may  be  produced  to  its  support. 

Arnold,  for  the  plaintiff  in  error,  insisted  that  no  evidence  was  admis- 
sible of  the  fact  that  a  witness  was  not  to  be  found,  but  a  return  to  that 
effect  upon  process  of  subpoena ;  or  proof  of  his  death ;  or  that  he  had 
been  sought  for  in  the  place  whither  he  was  known  to  have  removed,  and 
could  not  be  found.  And  that  to  render  the  latter  proof  competent,  the 
return  of  nan  est  inventus  to  a  process  issued  within  the  State,  at  least  to 
the  place  of  his  former  residence,  was  indispensable. 

T.  A.  R.  Nelson,  for  the  defendant  in  error,  contended  that  evidence  of 
the  absence  of  the  witness  from  the  State,  or  of  his  being  a  citizen  of 
another  State  at  the  time  the  paper  was  offered  for  probate,  is  sufficient 
proof  that  the  witness  is  not  to  be  found,  and  would  let  in  testimony  of 
his  handwriting.  He  cited  5  Yerger,  307,  McDonald  v.  McDonald;  2 
Carolina  Law  Repository,  Wright  v.  Wright,  and  1  Stark.  £v.  328. 

Reese,  J.,  delivered  the  opinion  of  the  Court.  —  One  of  the  attesting 
witnesses  to  the  paper  produced  in  this  case  for  probate  as  a  will,  upon  the 
issue  of  devisavit  vel  mm,  resided  within  the  State  of  Illinois,  —  and  the 
question  is,  whether  the  Circuit  Court  erred  in  receiving  evidence  of  his 
handwriting?  The  Act  of  1789,  c.  23,  requires  that  all  the  attesting  wit- 
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nesses,  if  living,  shall  be  produced  upon  the  trial  of  such  issue,  if  to  be 
found. 

This  court,  in  a  case  reported  in  5  Yerger,  307,^  decided  that  the 
return  of  a  subpoena  by  the  proper  officer,  "  that  the  witness  could  not  be 
found,"  was  a  sufficient  [97]  compliance  with  the  Act  of  Assembly.  This 
is  to  be  understood  as  applying  to  a  case,  where  the  witness  was  not  shown 
to  be,  or  to  have  a  residence  in  any  other  county  within  the  State.  We  do 
not  understand,  that  if,  at  the  trial,  it  be  established  by  proof  that  the  witness 
is  resident  in  another  State,  or  in  a  foreign  country,  and  so  without  the 
jurisdiction  of  the  Court,  the  issuance  of  a  subpoena  and  the  return  of  an 
officer  are  necessary.  The  only  change  produced  in  the  common  law,  by 
the  Act  of  1789,  c.  28,  is  the  requirement  of  all  the  living  witnesses  to  be 
found  within  the  jurisdiction  of  the  Court.  When  the  attesting  witnesses  to 
a  deed,  will,  or  other  instrument,  reside  without  the  jurisdiction  of  the  Court 
in  another  State  or  foreign  country,  the  secondary  proof  of  handwriting  is 
admissible.  To  transmit  original  documents  from  Maine  to  Louisiana,  or 
from  Tennessee  to  Calcutta,  documents  in  which,  frequently  others,  besides 
the  parties  litigant,  may  be  deeply  interested,  for  the  purpose  of  being 
proved  by  attesting  witnesses,  aside  from  the  delay  inconsistent  with  the 
speedy  decision  of  causes,  would  so  imperil  the  loss  of  the  instruments 
themselves  that  such  a  practice  would  not  be  tolerated.  This  is  determined 
in  the  case  of  Stump  v.  Hughes,  5  Haywood,  93,  where  the  case  in  1  Tenn. 
487  is  expressly  referred  to  and  overruled.  And  this  principle  is 
sustained  by  the  English  courts  and  by  almost  all  those  of  the  United 
States.  We  feel  satisfied  that  the  judgment  of  the  Circuit  Court  was 
correct. 

Let  the  judgment  he  affirmed. 

NoTB.  —  See  namerous  cases  which  have  been  decided  upon  the  rale  of  the 
common  law,  requiring  tlie  production  of  subscribing  witnesses  to  prove  an  instru- 
ment,  and  the  exceptions  to  it  collected  and  classed  by  Mr.  Day  in  his  note  to  Call  v, 
Dmming,  6  Esp.  C.  16,  and  4  East,  58,  and  by  Mr.  Greenleaf,  in  a  note  to  Whittimore 
V.  Brooks,  1  Greenleaf,  67 ;  and  by  Mr.  Johnson,  in  a  note  to  Sluby  v.  Champlain,  4 
Johns.  667.  To  which  may  be  added,  Eaton  t;.  Campbell,  7  Pick.  10,  that  it  is 
unnecessary  to  produce  a  subscribing  witness,  when  the  proof  of  a  deed  is  by  an  office 
copy  ;  Hemry  v.  Bishop,  2  Wendell,  676,  affirming  the  general  rule  and  admitting  the 
exception  founded  on  the  impossibility  of  producing  the  subscribing  witness,  and 
deciding  that  where  there  were  witnesses  who  subscribed  at  the  time  of  the  execu- 
tion, the  testimony  of  one  who  subscribed  afterwards  cannot  be  reCeired ;  Lush  v. 
Drew,  4  Wendell,  admitting  the  exception  founded  on  the  death  of  subscribing  wit- 
nesses, and  their  being  beyond  the  jurisdiction ;  Jackson  v.  Chamberlain,  8  Wendell, 
620,  that  the  absence  of  subscribing  witnesses  is  sufficiently  accounted  for  to  let  in 
proof  of  handwriting,  by  proof  that  one  of  them  had  removed  from  the  State  [98] 
thirty  years  before  the  trial,  and  that  the  others  had  not  been  heard  of  for  thirty-seven 
years ;  Bell  v.  Cowgell,  1  Ashmead,  7,  that  where  a  subscribing  witness  becomes 


^  McDonald  v.  McDonald. 
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incompetent  by  becoming  special  bail  for  the  defendant,  his  handTrriting  may  be 
proved ;  Jackson  i;.  Vail,  8  Wendell,  126,  that  tlie  contents  of  a  lost  deed  maj  be 
proved  by  parol,  but  not  if  the  party  know  who  were  the  subscribmg  witnesses ; 
Jones  V.  Corprileo,  1  Blackford,  47,  that  if  the  attesting  witness  to  a  bond  should 
reside  in  another  State,  it  will  be  received  in  evidence  on  proof  of  their  handwriting ; 
and  Morgan  v.  Morgan,  28  Eng.  Com.  Law,  806,  that  where,  after  sufficient  inquiry, 
an  attesting  witness  cannot  be  found,  his  handwriting  may  be  proved,  though  a  letter, 
not  disclosing  his  retreat,  had  been  received  from  him  a  few  days  before  the  triaL 

See  also  Fox  v,  Reil,  8  J.  B.  470,  where,  the  distinction  between  special  and 
simple  contracts,  as  to  this  doctrine,  is  considered  by  Kent,  C.  J. 

2.  The  Act  of  1881,  c.  90,  §  10,  provides  "  that  where  all  the  subscribing  witnesses 
to  a  deed,  or  other  instrument,  are  dead,  or  reside  beyond  the  limits  of  this  State,  it 
may  be  proved  by  any  two  persons  acquainted  with  the  handwriting  of  the  person 
who  executed  the  same,  which  facts,  together  with  the  probate,  shall  be  certified  on 
said  deed ;  and  when  all  the  subscribing  witnesses  are  dead,  except  one,  or  all  reside 
out  of  the  State  except  one,  said  witness  may  prove  the  execution  of  the  deed, 
provided  the  handwriting  of  the  other  witness  or  witnesses  be  proved  by  some  other 
person." 

8.  In  Bethell  v.  Moore,  2  Dev.  &  Bat.  811,  the  Supreme  Court  of  North  Carolina 
decided  that  evidence  of  the  handwriting  of  attesting  witnesses  to  a  will  was  admis- 
sible upon  proof  that  they  all  resided  beyond  the  limits  of  the  State.  They  said  that 
the  expression  "  if  to  be  found  "  is  not  to  be  construed  literally.  It  admits  of  excep- 
tions, where  the  witnesses  are  incompetent,  or  their  attendance  cannot  be  compelled. 
The  reason  in  such  cases  is  the  same  as  if  the  witnesses  were  dead.  The  provision 
of  the  statute  is  but  an  adoption  of  the  rule  previously  existing  in  England,  upon  the 
probate  of  a  will  upon  an  issue  out  of  chancery,  on  which  it  is  necessary  to  examine 
all  of  the  witnesses,  because  the  heir  is  considered  as  having  a  right  to  his  ancestor's 
testable  capacity  and  intention,  from  every  one  of  those  whom  the  statute  calls  around 
the  testator,  as  guards  against  fraud  on  liim,  and  imposition  on  those  who  would 
legally  succeed  to  his  estate.  But  several  exceptions  have  been  established.  The 
insanity  of  one  of  the  witnesses  excuses  the  non-production  of  him.  Beniett  v.  Tay- 
lor, 9  Ves.  882.  So  if  the  witness  be  abroad,  or  otherwise  not  amenable  to  the  juris- 
diction of  the  Court.  Carrington  v.  Payne,  5  Ves.  404,  and  Wood  v.  Slade,  8  Price, 
618,  in  8  Eng.  Exchq.  478 ;  Hampton  v.  Garland,  2  Haywood,  147 ;  Crowell  v.  Kirk,  , 

8  Dev.  856.    To  these  authorities  cited  by  the  Court,  add  Powell  v.  Cleaver,  2  Bro.  i 

C.  C.  604 ;  Fitzherbert  v.  Fitzherbert,  4  Bro.  C.  C.  281,  where,  upon  a  bill  to  establish  j 

a  will,  infants  being  concerned,  it  was  said  by  the  Master  of  the  Rolls  there  must  be 
a  commission  to  examine  an  absent  witness. 


Knozville.    June  Term,  1838. 
THE  STATE  v.  SMITH. 

[99]  Gaziiko.  WhaiitU.  Gaming  is  betting  or  wagering  upon  the  event  of  any  proposed 
course  of  action  or  contest,  and  then  commencing  and  prosecuting  the  proposed  coane  of 
action  or  contest  in  consequence  of  the  bet  or  wager  with  a  view  to  produce  the  event,  and 
determine  the  bet  or  wager.  [Ace.  Bagley  v.  State,  1  Hum.  490;  Harrison  «.  State,  4 
Cold.  198,  citing  this  case.] 

But  an  election  is  not  commenced  and  prosecuted  with  any  such  view;  therefore  to  bet  on  an 
election  is  not  gaming.    [Ace  Smith  v.  Stephens,  6  Sn.  266,  oiting  this  case.] 
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Same.  Power  of  grand  jury.  Now  the  power  of  a  grand  jury  to  send  for  witnesses  by  the 
Act  of  1824,  c  6,  §  2,  extends  not  beyond  the  case  of  gaming.    [Code,  6087.] 

PKE^ENTSiEMT — Indictmeitt.  It  foUows  that  a  presentment  for  betting  on  an  election, 
founded  on  the  testimony  of  a  witness  sworn  to  testify  of  unlawful  gaming,  is  void.  And 
an  indictment  founded  on  such  presentment  cannot  be  preferred  without  a  prosecutor 
marked  thereon,  —  the  Act  of  1817,  c.  61,  §  4,  only  declaring  that  indictments  for  gaming 
may  be  preferred  without  a  prosecutor  being  marked  thereon.  [See  State  v.  McManuB, 
4  Hum.  258,  citing  thia  case.] 

The  record  shows  that  on  Thursday,  the  8th  of  August,  1837,  the  grand 
jury  of  Sullivan  came  into  open  court  and  demanded  subpoenas  for  certain 
witnesses,  among  whom  was  David  Shaver ;  that  the  subpoenas  were  ordered, 
issued,  placed  in  the  hands  of  the  sheriff  and  returned  executed  on  Shaver 
and  others ;  that  he  and  the  others  appeared  in  court  were  sworn  and  sent 
to  the  jury  "  to  testify  of  their  knowledge  of  unlawfid  gaming  done  in  Sul- 
livan county  in  the  last  six  months ; "  that  on  the  11th  of  August,  the  grand 
jury  came  into  open  court  with  a  bill  of  indictment  against  Daniel  Smith, 
for  betting  on  an  election,  indorsed  a  true  bill,  signed  by  their  foreman  and 
accompanied  with  a  presentment  on  which  said  indictment  was  founded. 
The  presentment  concluded  as  follows  :  "  Founded  on  the  evidence  of  David 
Shaver,  a  witness  sent  for  by  the  grand  jury,  and  who  was  sworn  in  open 
court,  and  sent  to  the  grand  jury  to  testify  as  to  his  knowledge  of  unlawful 
gaming  in  Sullivan  county."  Upon  the  indictment  was  indorsed  the  follow- 
ing :  ''  Founded  on  a  presentment  of  the  grand  jury  at  August  term  of  the 
Circuit  Court,  1837.  A  true  bill.  R.  Netherland,  foreman  of  the  grand 
jury."     But  no  prosecutor  was  marked  on  the  indictment 

At  December  term,  1837,  the  defendant  appeared  and  pleaded  in  prop- 
er person,  that  the  presentment  upon  which  said  indictment  is  founded 
was  made  by  the  grand  jury  not  [100]  upon  their  own  knowledge,  or  that 
of  any  of  their  body,  but  upon  the  information,  as  said  presentment  recites, 
of  David  Shaver,  a  witness  sent  for  by  the  grand  jury,  and  this,  &c  ;  where- 
fore he  prayed  judgment  of  the  said  indictment,  and  that  the  same  be  quashed.'' 
To  this  plea  the  attorney-general,  Bbabson,  demurred. 

On  argument  of  the  demurrer  before  his  Honor  Judge  Powell,  he  over- 
ruled it,  and  discharged  the  defendant,  —  from  which  judgment  the  attorney- 
general  appealed  in  error. 

Green,  J.,  delivered  the  opinion  of  the  Court.  —  Upon  this  indictment 
for  betting  on  an  election,  no  prosecutor  was  marked.  It  was  founded  upon 
a  presentment  made  upon  the  evidence  of  Peter  Shaver,  a  witness  sent  for 
by  the  grand  jury,  and  sworn  in  court,  and  sent  to  them  to  testify  of  unlaw- 
ful gaming. 

The  defendant  pleaded  in  abatement  that  the  presentment  was  not  found 
upon  the  knowledge  of  the  grand  jury,  but  upon  the  information  of  a  wit- 
ness not  of  their  body,  sworn  and  sent  to  them.  To  this  plea  the  attorney- 
general  demurred,  but  the  Court  overruled  the  demurrer,  and  ordered  that 
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the  defendant  be  discharged.     From  this  judgment  the  attorney-general 
appealed  to  this  court. 

By  the  Act  of  1824,  c.  5,  §  2,  grand  juries  are  authorized  to  send  for  wit- 
nesses to  give  evidence  of  unlawful  gaming,  and  such  witnesses  are  required 
to  give  evidence  of  any  offence  that  may  be  known  to  them  against  the 
statutes  to  suppress  gaming. 

By  the  Act  of  1823,  c.  25,  §  2,  betting  on  an  election  is  declared  to  be  a 
misdemeanor,  and  the  persons  guilty  thereof  are  subject  to  punishment  as  in 
cases  of  betting  on  any  games  of  hazard  by  the  laws  then  in  force. 

The  first  question  is,  were  the  grand  jury  authorized  to  send  for  witnesses 
to  give  evidence  against  persons  for  betting  on  an  election  ?  The  power  of 
the  grand  jury  to  send  for  witnesses  is  created  by  the  Act  of  1824,  above 
referred  to,  and  is  not  made  to  extend  beyond  the  case  of  gaming.  If^  then, 
betting  on  an  election  be  not  gaming,  they  were  not  [101]  authorized  to 
send  for  the  witness  Shaver,  or  to  find  a  presentment  upon  his  evidence. 

Any  contest,  or  course  of  action  commenced  and  prosecuted  in  consequence 
of  a  bet  or  wager,  and  with  a  view  to  determine  the  bet  or  wager,  upon  the 
event  of  such  contest  or  course  of  action,  is  gaming.  Thus,  in  1  Wilson, 
part  2,  p.  809,  it  is  decided,  that  horse-racing  is  gaming  within  the 
Statute  of  Anne,  being  within  the  words  '^  other  game  or  games."  So  also 
(same  book,  part  2,  folio  36)  in  the  case  of  Ljmall  v.  Longbothom,  it  is  held, 
that  a  foot  race  against  time  is  a  game  within  the  statute.  But  in  that  case 
it  did  not  appear  that  Clark,  the  man  who  was  alleged  to  have  run  against 
^me,  knew  of  the  bet,  or  participated  in  it,  or  was  running  against  time. 
^  Clark  might,"  say  the  judges,  '<  run  for  his  diversion,"  in  which  case  he 
could  not  be  said  to  play  at  the  game  called  foot-race,  and  a  bet  upon  his 
running  would  not  be  within  the  statutes  against  gaming. 

These  cases  make  it  very  clear,  that  to  constitute  gaming,  there  must  not 
only  be  a  betting  upon  the  determination  of  an  event,  but  the  course  of  action 
to  bring  about  such  event,  must  have  been  originated  and  commenced  with  a 
view  to  determine  the  bet. 

This  is  not  the  case  in  elections,  and  therefore  a  bet  upon  an  election  is 
not  gaming  within  our  statute. 

It  is  probable  that  if  two  persons  were  to  become  candidates  in  consequence 
of  a  bet,  the  one  would  get  more  votes  than  the  other.  This  would,  within 
the  authorities,  constitute  it  a  game,  and  then  all  othei:  bets  upon  that  election 
would  be  gaming.  But  that  was  not  the  case  here.  The  contest  which  was 
determined  by  the  election  upon  which  this  bet  was  made  had  no  reference 
to  the  bet,  nor  does  it  appear  the  candidates  knew  it  was  pending. 

In  this  view  of  the  case,  we  are  of  opinion  the  grand  jury  had  no  right  to 
send  for  the  witness,  nor,  after  he  was  before  them,  to  find  this  presentment 
on  his  evidence.  By  the  Act  of  1817,  c  61,  §  4,  it  is  declared  that  indict- 
ments for  gaming  may  be  preferred  without  a  prosecutor  being  marked 
thereon.  But  this  act  does  not  authorize  this  indictment  to  [102]  be  so 
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prosecuted,  because  it  has  been  shown  that  it  was  not  an  indictment  for 
gaming. 

As  therefore  this  is  not  an  indictment  for  gaming,  and  as  the  presentment 
is  void,  it  is  indispensable  that  a  prosecutor  should  have  been  marked  upon 
the  indictment,  and  this  not  having  been  done,  the  demurrer  to  the  plea  of 
the  defendant  was  properly  overruled.  Affirm  the  judgment. 


Knoxville.    June  Term,  1838.  ] 
HORN  V,  CHILDRESS. 

EsTBT.  Notice  to  ocaiqMfU — toaiver  of  noUee  —  estoppeL  If,  without  the  notice  required  bj 
the  Act  of  1824f  c  22,  §  6,  an  entry  be  made,  including,  in  part,  land  occupied  and  culti- 
vated by  another,  the  entry  and  grant  thereupon  obtained  are  void  pro  tanto.  And,  if  the 
occupant,  after  the  making  of  such  entry,  agree  that  it  may  be  surveyed,  on  condition 
that  the  enterer,  after  obtaining  a  grant,  convey  to  him  the  land  cultivated  by  him,  he  does 
not  thereby  waive  the  notice,  nor  is  he  estopped  to  insist  that  the  entry  and  grant  are  void. 

Same.  What  i$  a  waiver.  This  case  distinguished  from  Wilson  v,  Hudson,  8  Ter.  898, 
where  the  occupant  was  present  when  the  entty  was  made,  and  consented  thereto.  On 
the  point  of  the  partial  invalidity  of  the  entry  and  grant.  Den  v.  Nixon,  10  Ter.  618, 
recognized.    And  see  Danforth  v.  Wear,  5  Cond.  722;  2  Peters,  286. 

In  1782,  North  Carolina  granted  to  Thomas  Ramsay  500  acres  of  land, 
and  in  1791  to  Valentine  Pope  300  acres,  in  Sullivan  county,  which  tracts 
were  supposed  for  a  long  time  to  be  bounded  on  one  side  by  a  common  line. 
ChUdress,  thinking  that  he  had  discovered  a  parcel  of  land  lying  between 
them,  not  covered  by  either,  made  an  entry  of  twenty-two  acres  of  it,  on  the 
4th  of  March,  1826,  as  vacant  and  unappropriated.  When  he  came  to  sur- 
vey his  entry,  on  the  dd  of  August,  1826,  he  found  part  of  it  in  the  occupa- 
tion of  one  Moody,  who  claimed  in  right  of  his  wife,  sole  heiress  of  the  grantee 
Pope,  and  as  purchaser  of  the  tract  granted  to  Ramsay.  The  surveyor  refused 
to  run  through  Moody's  close  without  his  consent,  to  obtain  which  Childress 
promised,  that,  when  he  should  procure  his  grant,  he  would  convey  to  him 
whatever  part  of  his  enclosure  it  [103]  might  embrace.  Moody  thereupon 
permitted  the  survey  to  proceed  and  be  completed.  In  1829,  Moody  and 
his  wife  conveyed  to  one  Gains  100  acres,  part  of  the  tract  granted  to  Pope, 
including  some  portion  of  Childress'  entry ;  and  in  the  same  year,  they  con- 
veyed fifteen  acres  and  a  quarter,  part  of  the  tract  granted  to  Ramsay,  and 
including  also  another  portion  of  the  entry  of  Childress.  Horn  took  pos- 
session of  the  parcel  conveyed  to  him ;  and  Childress,  having  procured  a 
grant  for  the  twenty-two  acres,  dated  September  16, 1833,  commenced  this 
ejectment  on  the  20th  of  May,  1834,  against  Horn's  tenant  The  action 
was  tried  at  August  term,  1837,  before  Judge  Scott,  of  the  second,  sitting 
for  Judge  Powell,  of  the  first  circuit,  and  a  jury  of  Sullivan. 

The  counsel  for  Horn  requested  the  Court  to  charge  the  jury  that  the 
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lessor  of  the  plaintiff  could  not  recover  becanse  his  entry  and  grant  for  the 
twenty-two  acres  were  void  for  want  of  thirty  days'  notice  to  the  occupant, 
as  required  by  the  Act  of  1824,  c.  22,  §  6.  His  Honor  refused  so  to 
charge,  but  instructed  the  jury  that  if  notice  were  required  it  need  not  be 
expressly  proved,  but  might  be  inferred ;  nor  was  it  necessary  that  it  should 
be  written  notice ;  and  furthermore  that  notice  might  be  waived,  and,  if 
Moody  suffered  the  lessor  of  the  plaintiff  to  run  through  his  fields,  it  was  a 
waiver  of  the  notice  required. 

The  jury  found  for  the  plaintiff,  and  the  defendant's  motion  for  a  new 
trial  having  been  overruled,  he  appealed  in  error. 

Green,  J.,  delivered  the  opinion  of  the  Court.  —  In  this  case  Horn, 
who  was  defendant  below,  claims  the  land  under  Moody,  from  whom  he 
purchased.  Moody  was  in  possession  of,  and  cultivated,  a  small  part  of 
the  land  included  in  Childress's  entry  and  grant,  at  the  time  Childress's  en- 
try was  made,  and  no  notice  was  given  to  him  by  Childress  of  his  intention  to 
enter  the  same,  as  is  required  by  the  Act  of  1824,  c.  22,  §  6.  After  the  en- 
try of  Childress  had  been  made  and  when  it  was  being  surveyed,  the  sur- 
veyor refused  to  run  through  the  part  in  the  occupation  of  Moody,  unless 
with  Moody's  consent  Childress  then  applied  to  Moody  for  permission  to 
run  through  his  field,  promising  that  [104]  when  he  should  get  his  grant 
he  would  convey  the  field  back  to  Moody,  on  his  paying  his  proportion  of 
the  fees.  Upon  this  condition  Moody  permitted  him  to  run  through  the 
field.    The  conveyance  was  not  made  as  promised. 

The  defendant  insisted  that,  as  no  notice  had  been  given  as  directed  by 
the  Act  of  1824,  c.  22,  §  6,  the  entry  and  grant  of  the  lessor  of  the  plain- 
tiff were  void.  But  the  Court  charged  the  <jury  *^  that  notice  need  not  be 
expressly  proved  but  might  be  inferred,  nor  was  it  necessary  that  it  should 
be  written  notice ;  and  furthermore  that  notice  might  be  waived,  and  if 
Moody  suffered  the  plaintiff  to  run  through  the  field,  it  was  a  waiver  of 
the  notice  required." 

It  is  true,  as  his  Honor  stated  to  the  jury,  that  the  notice  required  by 
the  statute  may  be  waived.  So  this  court  held  in  the  case  of  Wilson  v. 
Hudson,  8  Yer.  408,  where  it  is  decided  that  if  a  party  who  is  in  the  pos- 
session and  cultivation  of  land  advise  another  to  enter  it,  and  is  present 
when  the  entry  is  made  consenting  that  it  should  be  done,  he  shall  be  held  to 
have  waived  his  right  to  the  thirty  days'  notice  required  by  the  Act  of 
1824.  But  in  the  present  case  there  was  no  assent  given  by  Moody  that 
Childress  should  make  the  entry,  nor  does  it  appear  he  knew  any  thing  of 
the  claim  of  Childress  until  the  survey  was  being  made.  It  is,  therefore,  not 
within  the  principle  of  the  case  of  Wilson  v,  Hudson. 

The  agreement  of  Moody  after  the  entry  had  been  made,  that  the  sur- 
veyor might  run  through  his  field,  cannot  be  regarded  as  a  waiver  of  the 
notice  that  should  have  been  given  him  long  before  that  time.    This  agree- 
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ment  had,  in  fact,  no  reference  to  the  previous  action  of  Childress,  but  was 
made  upon  his  promise  to  convey  the  land  included  in  the  field  to  Moody 
when  he  should  get  a  grant ;  and  the  question  is,  whether  Moody  is  es- 
topped by  this  agreement  to  insist  that  the  entry  and  grant  of  Childress 
are  void  for  want  of  the  notice  ?  We  think  he  is  not.  The  agreement 
would  have  been,  in  effect,  a  verbal  sale  of  his  land,  or  his  occupant  right 
to  it,  if  Childress  had  contracted  to  retain  the  title  in  himself  and  make 
compensation  to  Moody,  and  would  have  been  within  the  statute  of  frauds, 
as  in  the  case  of  Nichol  v.  [105]  Lytic,  4  Yer.  456.  But  he  did  not 
consent  to  part  with  the  land.  He  only  agreed  that  the  title  might  pass 
into  Childress  to  be  revested  in  himself.  If  this  agreement  does  not  bind 
Childress  to  convey  the  land  to  Moody  according  to  his  promise,  surely  it 
would  be  the  greatest  injustice  to  say  that  it  should  estop  Moody  to  insist 
that  the  entry  and  grant  are  void  for  want  of  the  notice.  Although,  there- 
fore, the  entry  and  grant  of  Childress  are  void  by  the  express  provisions 
of  the  statute,  yet,  as  this  court  decided  in  Den  v.  Nixon,  10  Yer.  518,  the 
last  term  at  Nashville,  it  is  void  pro  tanto  only.  It  is  valid,  except  as  to 
the  land  which  was  unlawfully  included. 

The  judgment  must  be  reversed,  and  the  cause  remanded  for  another 
trial  to  be  had  therein. 

Note.  —  Acquiescence — voaver.  It  is  frequently  said,  in  the  books,  that  rights  are 
lost  by  acquiescence  and  waver.  A  brief  essay  upon  ttiis  point,  methodizing  what  is 
to  be  found  in  the  authorities,  would  be  an  acceptable  present  to  the  profession.  For 
the  present,  see  the  doctrine  relative  to  this  subject  stated  in  2  Merivale,  885,  886,  by 
Sir  John  Leach  in  argument,  and  826,  by  Sir  William  Grant.  The  circumstances  of 
acquiescence  may  justify  the  inference  of  an  express  agreement,  or  may  amount  to  a 
waiver.  But  they  can  have  neither  of  these  effects  where  the  party  was  ignorant 
of  his  rights,  or  was  laboring  under  a  mistake.  See  Brown's  Notes,  Book  A.  66,  MM. 


Knozville.    Jnne  Term,  1838. 
BEETS  V.  THE  STATE. 

[106]  Homicide.  Degrees  ofguiU.  If  a  party  be  engaged  in  an  nnlawfal  act,  and  another, 
though  without  concert,  assist  him,  and  actually  perpetrate  the  mischief,  the  first  party  is 
respoQMble  for  whatever  result  he  himself  intended,  as  though  he  had  ;been  the  sole  per- 
petrator. 

Same.  Abettor,  And  the  degree  of  the  abettor's  guilt  will  depend  on  the  intent  with  which 
be  acted. 

Same.  Authorities  —  Distinctions,  The  rules  as  to  the  different  degrees  of  homicide  of  which 
sereral  persons,  present  at  the  act,  may  be  guilty,  stated  in  1  Russell,  898,  Am.  ed.,  1  Hale, 
c.  84  (the  three  last  paragraphs),.!  Hawk,  c  81,  §  85,  and  the  distinctions  taken  in  the  latter 
book  from  §  40  to  §  60  inclusive,  recognized. 

Evidence.  Difing  declarations.  It  is  error  to  admit  as  evidence  to  the  jury  a  copy  of  dying 
declarations,  taken  down  in  writing  by  the  examining  magistrate,  though  such  declara- 
tions would  have  been  evidence,  had  they  been  sworn  to  by  the  magistrate. 
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Same.  Same — tecondarff.  The  written  Btatement  taken  by  ilie  magistrate  would  be  admis- 
sible, as  seoondaiy  evidence,  if  the  magistrate  swear  that  he  cannot  recollect  the  statement 
of  the  deceased.    The  rale  stated  in  Peck,  118,  approved. 

The  grand  jury,  at  May  term,  1838,  of  the  Circuit  Court  of  Grain- 
ger, indicted  James  Beets,  George  Beets,  and  David  Reed,  of  murder 
in  the  first  degree,  committed  upon  the  body  of  Samuel  Rayle,  on  the 
20th  of  January,  1838.  Two  of  <the  defendants,  Joseph  and  Greorge 
Beets,  pleaded  not  guilty,  and  were  put  upon  trial  on  the  18th  and  19  th  of 
May,  1838,  before  Anderson,  Judge  of  the  twelfth  circuit  and  a  jury  of 
Grainger.  The  attorney-general  Garrett  on  the  trial  offered  in  evidence 
a  copy  of  a  statement  made  by  the  deceased  in  view  of  death,  reduced  to 
writing  by  the  justice  of  the  peace  before  whom  the  defendants  were  ex- 
amined, sworn  to,  but  not  signed  by  the  deceased.  It  was  produced  by  the 
justice,  objected  to  by  the  defendants'  counsel,  but  admitted  by  the  Court, 
and  was  as  follows:  ^ State  v.  James  Beets  and  others.  Testimony  of 
Samuel  Rayle.  Said  Greorge  Beets  pushed  or  shoved  him  the  said  Rayle 
twice  or  three  times,  when  George  had  him  down  on  his  back.  Joseph 
Beets  asked  the  said  Rayle  if  he  saw  him  strike  him.  Said  Rayle  an- 
swered he  did.  Sworn  to  before  me  the  21st  of  January,  1838.  John 
Ivy,  Justice  of  the  Peace."  The  circumstances  of  the  killing,  the  charge 
of  the  Circuit  Court,  and  verdict,  are  stated  in  the  opinion  of  the  Court 

[107]  Green,  J.,  delivered  the  opinion  of  the  Court— This  is  an  indict- 
ment against  the  plaintiffs  in  error  for  the  murder  of  Samuel  Rayle. 
It  appears  that  all  the  parties  were  at  a  still-house  drinking,  and  James 
Beets  and  Rayle  had  angry  words  and  were  about  to  engage  in  a 
fight.  George  Beets,  one  of  the  plaintiffs  in  error,  then  came  up  and 
interfered  to  prevent  the  fight,  declaring  that  they  should  not-  fight,  but  that 
if  fighting  was  to  be  done  he  would  do  it ;  whereupon  Rayle  struck  him  a 
blow,  and  a  fight  between  them  ensued,  during  which  George  Beets  threw 
Rayle  to  the  ground.  Joseph  Beets  stood  by  and  encouraged  Greorge  in 
the  fight ;  and  while  it  was  progressing  James  Beets  returned  to  where 
the  parties  were  engaged,  and  shot  Rayle  with  a  pistol,  of  which  he  died. 

The  justice  of  the  peace,  before  whom  the  parties  were  examined,  took 
down  in  writing  the  statement  of  the  deceased,  which  was  made  in  view  of 
death,  and  sworn  to  by  him,  —  a  copy  of  which  statement  he  produced  on 
the  trial  of  th6  cause.  The  defendants  objected  to  the  reading  of  said 
paper  as  evidence  against  them,  but  the  objection  was  overruled  by  the 
Court,  and  the  paper  was  read  to  the  jury. 

The  Court  charged  the  jury  that  if  George  Beets  engaged  in  the  fight 
in  self-defence,  and  while  thus  fighting  James  Beets  shot  Rayle  without 
the  knowledge  or  consent  of  Greorge,  George  would  be  guilty  of  no  offence. 
But  if  George  Beets  fought  willingly,  so  that  he  would  be  guilty  of  an 
affray,  and  while  thus  fighting  if  James  Beets  shot  Rayle  it  would  be 
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manslaughter  in  (Seorge,  although  James  shot  without  the  knowledge  or 
consent  of  George.  The  jurj  found  the  defendants  George  and  James 
Beets  guilty  of  manslaughter.  The  defendants  moved  for  a  new  trial, 
which  was  overruled  hj  the  Court,  and  judgment  pronounced  against  them, 
from  which  judgment  this  appeal  in  error  is  prosecuted. 

The  first  question  is,  Whether  the  charge  of  the  Court  is  erroneous  ? 
It  is  certain  that  if  George  Beets  in  the  fight  had  himself  killed  Rayle  it 
would  be  manslaughter.  He  was  not  fighting  in  selfnlefence,  but  was 
engaged  willingly  in  the  combat.  The  fact  that  Rayle  gave  the  first  blow 
does  not  affect  the  question  otherwise  than  to  constitute  a  great  [108] 
provocation,  which  will  reduce  the  killing  to  manslaughter.  Archbold,  bot- 
tom page,  324.  It  is  laid  down  in  the  same  book,  and  also  in  1  Hawk.  c. 
31,  §§  35,  56,  that  if  when  two  are  fighting,  a  third  come  up  and  take  the 
part  of  one  of  them,^  and  kill  the  other,  this  will  be  manslaughter  in  the 
third  party,  and  murder  or  manslaughter  in  the  person  whom  he  assisted, 
according  as  the  fight  was  deliberate  and  premeditated,  or  upon  a  sudden 
quarrel.     1  Russell  on  Crimes,  398 ;  1  Hale,  446. 

The  principle  is  this :  if  a  party  be  engaged  in  an  unlawful  act,  and 
another  assist  him  and  actually  perpetrate  the  mischief,  the  first  party  shall 
be  held  responsible  as  though  he  had  been  the  sole  perpetrator  himself.  If 
a  man  is  fighting  with  another  not  intending  to  kill,  but  by  some  unlucky 
blow  death  ensues,  he  is  guilty  of  manslaughter ;  and  why  is  this  ?  Not 
because  he  intended  to  infiict  death,  but  because  he  was  engaged  in  an 
unlawful  act,  and  the  blow  and  the  death  were  consequences  of  that  act, 
and  he  must  be  responsible  for  it  as  though  he  had  designed  the  result. 
Upon  the  same  principle  it  is  that  he  is  responsible  to  the  same  extent, 
though  the  fatal  blow  be.  struck  by  another  who  assisted  him  without  any 
concert  on  his  part 

The  assistance  is  given  because  he  is  engaged  in  the  unlawful  act ;  and, 
as  he  unlawfully  creates  the  occasion  for  the  interference  and  assistance  of 
the  third  party,  he  must  answer  for  the  consequences  as  though  he  had 
been  the  sole  actor.  We  are  therefore  of  opinion  that  there  is  no  error  in 
the  charge  of  the  court  below. 

The  next  inquiry  is,  Was  the  copy  of  the  statement  of  Rayle,  as  taken 
down  by  the  justice  of  the  peace,  proper  evidence  in  this  cause  ?  This 
statement  was  made  in  view  of  death,  and  would  unquestionably  have  been 
competent  evidence  if  the  facts  so  stated  by  the  deceased  had  been  proven 
by  the  witness.  Johnston  v.  State,  2  Yerger,  58 ;  McPherson  v.  State, 
9  Yerger,  279. 

But  this  was  not  done ;  the  witness  does  not  swear  that  Rayle  stated  the 
facts  contained  in  the  paper.  He  says  he  [109]  took  down  Rayle's  state- 
ment, and  that  the  paper  he  produced  was  a  copy  from  the  original.     It 

1  "  His  principal  motire  being  to  assist  him."  Hawkins,  B.  1,  c.  81,  §§  49,  60.  — 
Rbfobtbb. 

91 


109,  110  METGS'3  REPORTS. 

was  this  paper  thus  proved  that  was  made  evidence  and  was  read  to  the 
jury.  This  does  not  come  within  the  principle  of  the  case  of  Rogers  r. 
Burton,  Peck,  108,  in  which  the  Court  says :  "  With  respect  to  Judge 
Scott's  testimony,  I*  take  the  rule  to  be  that  a  witness  may  refresh  his 
memory  by  reading  his  notes,  if,  after  reading  them,  he  can  recollect  the 
facts  they  detail ;  but  if,  after  reading  them,  he  cannot  recollect  the  facts, 
then  he  ought  to  produce  the  notes  themselves :  that  was  done  in  the 
present  case,  and  it  was  sworn  by  Judge  Scott  that  the  notes  were  correctly 
taken,  I  am  of  opinion  that  the  evidence  was  proper.'' 

In  the  case  before  the  Court,  Ivy,  the  witness,  does  not  state  whether 
he  recollects  what  Rayle  stated  or  not ;  and  as  the  written  statement, 
according  to  the  case  relied  on  by  the  attorney -general  could  only  be  used 
as  secondary  evidence,  in  case  the  witness  could  not  recollect  the  facts ; 
his  non-recollection  of  them  must  appear  as  a  ground  to  let  in  the  paper 
which  was  offered.  We  think  the  Court  erred  in  permitting  the  paper  to 
be  read  to  the  jury. 

Reverse  the  judgment^  and  remand  the  catLse  for  another  triaL 


Enozville.    June  Term,  1838. 
•  . 

THE  STATE  v.  ELKINS. 

Criminal  Law.  Indictment^  finding  of.  "  True  Bill "  indorsed  on  a  bill  of  indictment,  and 
signed  by  the  foreman  of  the  grand  jury,  is  a  sufficient  memorandum  of  the  finding,  and 
is  as  good  as  "  A  true  bill." 

SembUy  that  the  word  "  true  "  indorsed  on  the  bill  and  effectually  signed  would  be  a  suffi- 
cient memorandum  of  the  finding,  and  the  words  *'  not  tnie"  of  the  rejection  of  a  bill. 

Several  equivalent  expressions  enumerated  by  the  Court. 

The  failure  of  the  attorney-general  to  stat«  for  what  judicial  circuit  he  was  attorney-general 
is  not  sufficient  cause  for  arresting  the  judgment.  [Ace.  State  «.  Evans,  8  H.  110.  But 
see  Teas  v.  State,  7  H.  174.    See  also  Cooke,  Appendix,  Mo.  1.] 

The  defendant  was  indicted  at  February  term,  1838,  of  the  Circuit  Court 
of  Knox,  of  larceny  in  stealing  bank-notes.  The  notes  were  described  as 
*^  two  bank-notes  on  the  Planters'  Bank  of  Tennessee,  of  twenty  dollars 
each,  one  three-dollar  bill  on  Yeatman,  Woods,  &  Co.,  two  two-dollar  bank- 
[110]  notes  on  the  Bank  of  the  State  of  South  Carolina,  one  bank-note  of 
two  dollars  .on  the  Union  Bank  of  the  State  of  Tennessee,  all  of  the  value 
of  forty-nine  dollars."  The  signature  of  the  attorney-general  to  the  bill  of 
indictment  was :  "  Reuben  B.  Rogers,  attorney-general."  The  finding  of 
the  bill  by  the  grand  jury  was  noted  by  the  following  indorsement :  **  True 
Bill.     Benjamin  McNutt,  foreman  of  the  grand  jury." 

The  defendant  appeared,  pleaded  not  guilty  at  the  same  term,  and  was 
put  upon  trial  before  his  Honor,  Judge  Scott,  of  the  second  circuit,  and  a 
jury  of  Ejiox,  and  found  guilty.     He  moved  in  arrest  of  judgment,  and 
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assigned  the  following  reasons  :  1.  The  description  of  the  property  stolen 
is  vague  and  uncertain.  2.  The  indictment  charges  that  the  felony  was 
committed  of  certain  bank-notes  of  Tennessee  banks,  North  Carolina  banks, 
and  South  Carolina  banks,  and  does  not  aver  that  such  bapks  exist.  3.  The 
indoi*sement  of  a  true  bill  on  the  indictment  is  not  made  by  the  foreman  of 
the  grand  jury,  Benjamin  McNutt,  but  Benjamin  McNutt.  4.  The  bill  of 
indictment  is  not  signed  by  the  attorney-general  of  this  judicial  circuit, 
nor  does  the  signature  show  of  what  solicitorial  district  the  attorney-general 
is :  and  for  these  and  other  reasons  to  be  shown  in  argument,  he  prayed 
that  the  judgment  be  arrested. 

His  Honor  gave  the  following  judgment :  "  It  is  considered  by  the  Court 
that  the  reasons  in  arrest  of  judgment  be  sustained,  it  appearing  that  no 
sufficient  finding  by  the  grand  jury  is  made  on  the  indictment."  The 
attorney-general  appealed  in  error. 

George  S.  Yerger,  attorney-general  for  the  State* 

Swan  and  Alexander,  for  the  defendant,  insisted  that  by  the  omission 
of  the  article  '^  a,"  in  the  finding  of  the  jury,  the  accusation  was  incomplete, 
and  cited,  1  Chitty's  Crimmal  Law,  324 ;  4  Bl.  Comm.  305,  306 ;  and  that 
no  writ  of  error  could  be  prosecuted  in  this  case,  because  there  is  no  final 
judgment,  either  punishing  or  discharging  the  defendant,  so  as  to  terminate 
the  cause  in  the  court  appealed  from. 

Rbesb,  J.,  delivered  the  opinion  of  the  Court.  —  The  defendant,  who  is 
charged  with  larceny  in  stealing  [111]  certain  bank-notes,  having  been 
found  guilty  by  the  verdict  of  the  jury,  moved  in  arrest  of  judgment,  and 
assigned  various  reasons,  as  that  the  bank-notes  are  not  well  described ; 
that  the  existence  of  the  bank  is  not  sufficiently  alleged ;  that  the  official 
signature  of  the  attorney-general  to  the  indictment  does  not  name  the  dis- 
trict for  which  he  is  attorney,  and  that  the  indorsement  of  the  finding  of 
the  bill  of  indictment  by  the  foreman  of  the  grand  jury  is  not  sufficient. 

As  his  Honor,  the  circuit  judge,  very  properly,  as  we  suppose,  thought  the 
first,  second,  and  fourth  reasons  not  well  taken,  we  shall  confine  our  con- 
sideration to  the  third,  which  the  Grcuit  Court  thought  of  sufficient 
importance  to  arrest  the  judgment. 

The  only  difierence  from  the  usual  finding,  consists  in  the  omission  of 
the  indefinite  article  ^^  a,"  before  the  words  <^  true  bill."  The  indorsement 
is,  "  true  bill,"  instead  of  «  a  true  biU." 

We  deem  it  wise  and  prudent,  because  safe,  in  all  concerns  in  the  admin- 
istration of  justice,  to  adopt  those  words  and  forms  of  exprc^^sion  which 
long  and  well  established  usage  may  have  prescribed.  But  we  do  not  sup- 
pose that  the  omission  of  the  article  ^  a "  changes  the  meaning  of  the 
indorsement,  or  the  character  of  the  finding.  Either  mode  of  expression 
is  highly  elliptical,  and  is  intelligible  only  because  of  its  relation  to  the 
paper  upon  which  it  is  written. 
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They  alike  by  the  place  where  put  and  by  conventional  ase,  import  that 
^^  we,  the  grand  jury,  find  that  the  within  bill  of  indictment  is  true/' 

If  the  words  just  quoted  were  used,  although  differing  from  the  com- 
mon form,  would  any  one  doubt  that  the  return  would  be  good  ?  So  of 
any  of  these,  "  This  is  a  true  bill  of  indictment,"  **  This  is  a  true  bill,"  "  a 
true  bill  of  indictment,"  ''  a  true  bill,"  '^  true  bill,"  who  shall  say  that  but 
one  of  these  is  good,  or  that  all  of  these  modes  of  expression  but  the  last 
are  good,  when  that  last,  from  its  relation  to  the  indictment  on  which  it  is 
written,  and  from  its  intrinsic  meaning,  although  the  most  simple  and  ellipti- 
cal, is  as  intelligible  as  any,  and  conforms  most  nearly  to  the  severe  sim- 
plicity and  brevity  of  the  Latin  original. 

[112]  One  word,  ignoramus^  by  being  placed  upon  the  bill,  was  deemed 
sufficiently  explicit,  when  a  bill  was  returned  as  not  true.  We  are  not  pre- 
pared to  say  that  the  single  emphatic  word,  "  true,"  indorsed  upon  a  bill, 
and  officially  signed,  would  not  sufficiently  find  it,  and  the  words  ''  not  true," 
reject  it. 

We  think  therefore  that  the  judgment  was  erroneously  arrested,  and  we 
reverse  the  decision,  and  give  judgment  for  the  State. 


EnoxrUle.    June  Term,  ft38. 
THE  STATE  t;.  MUZINGO. 

Criminal  Law.  PreserUment  Juno  apart  of  the  record,  A  presentment  becomes  a  part  of 
the  record  of  the  court  by  being  returned  into  court  by  the  Jury  andjiltd  by  the  cierk,  with- 
out any  memorandam  upon  the  minut&9  of  the  court  of  these  facts.  Anie^  Barkley  v.  The 
State,  98. 

Same.  Same,  Indictment  and  presentment  distinguished  in  this  respect  Aniej  Blevins  o. 
The  SUte,  note,  88. 

The  grand  jury  of  Campbell,  at  June  term  of  the  Circuit  Court,  1837, 
presented  the  defendant  for  an  affray.  The  presentment  was  signed  by  all 
of  the  jury,  but  the  fact  of  its  being  made  was  not  noticed  on  the  record. 
The  defendant  appeared  at  February  term,  1838,  and  pleaded  not  guilty, 
and  being  put  upon  trial  was  found  guilty.  He  moved  in  arrest  of  judg- 
ment that  ^*  the  record  does  not  show  that  the  grand  jury  returned  into 
court  a  presentment  against  the  defendant"  His  Honor  Judge  Scott 
arrested  the  judgment,  and  the  attorney-general  Rogers  appealed  in  error. 

George  S.  Yerger,  attorney-general,  for  the  State. 

Dudley,  for  the  defendant 

Green,  J.,  delivered   the  opinion  of  the  Court  —  In  this  case    the 
defendant  was  prosecuted  for  making  an  affray.     There  was  no  entry  made 
on  the  minutes  Qf  the  Court  that  the  grand  jury  returned  sud  presentment 
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into  open  court,  but  the  presentment,  having  been  filed  with  the  clerk, 
signed  by  all  the  grand  jurors,  the  defendant  was  put  upon  his  trial  and 
found  guilty  by  the  jury. 

[113]  A  motion  was  made  in  arrest  of  judgment,  because  it  did  not 
appear  by  the  record,  that  the  presentment  had  been  returned  into  court. 
And  the  judgment  was  arrested.  The  attorney-general,  on  behalf  of  the 
State,  appealed  to  this  court 

We  are  of  opinion  this  judgment  was  improperly  arrested.  The  princi- 
ple in  the  case  of  Chappel  v.  The  State,  8  Yer.  170,  has  very  little  applica- 
tion to  the  case  of  a  presentment.  An  indictment  is  only  signed  by  the 
foreman  of  the  grand  jury,  and  therefore,  unless  it  appears  from  the  record 
that  the  bill  was  returned  by  the  jury  into  open  court  ^  a  true  bill,"  it 
cannot  appear  that  it  has  been  before  them,  and  found  by  them.  Not  so  in 
the  case  of  a  presentment  That  is  signed  by  all  the  jurors,  and  we  have 
thus  an  assurance  that  they  have  acted  on  it  and  found  the  facts  it  presents. 
An  entry  on  the  record,  that  they  had  found  the  presentment,  would  be  no 
more  satis&ctory  of  the  existence  of  that  fact  than  their  signatures  to  the 
paper.  We  therefore  think  the  Ck>urt  erred  in  arresting  this  judgment,  and 
order  that  its  judgment  be  reversed. 

And  this  court,  proceeding  to  give  such  judgment  as  the  Circuit  Court 
should  have  given,  order  and  adjudge  that  the  defendant  be  fined  five 
dollars,  and  pay  the  costs  of  the  prosecution,  and  of  the  appeal  to  this 
court 


KnozviUe.    June  Term,  1888, 
JACOB  V.  SHARP, 

[114]  Frexdom.  Bequett  qf.  A  beqnest  of  Areedom  is  not  to  be  defeated  by  any  right  of 
disposition  not  exercised  which  may  be  given  to  a  legatee  for  life  of  the  slave'^s  services. 

Sams.  Ambigmty  in  htquett  of.  If  there  be  in  a  will  a  bequest  of  a  present  right  of  future 
freedom,  to  be  enjoyed  after  the  determination  of  a  life-estate  in  the  slaveys  services  coupled 
with  a  contingent  power  of  disposal  in  the  legatee  of  the  services,  and  there  be  doubt  as  to 
the  meaning  of  those  clauses,  the  power  of  disposition  must  be  construed  to  be  subordinate 
to  the  higher  and  more  important  right  of  freedom. 

Sams.  Limitaiion  of  wUh  power  of  diqtoted.  A  bequest  of  slaves  to  a  wife  to  keep  them  if 
obedient  to  her,  and  at  her  death  **  to  be  set  free,"  but  if  disobedient,  to  dispose  of  them  at 
pleasare,  construed  to  vut  the  slaves  with  a  present  right  of  ftiture  freedom,  defeasible  by 
the  ezercise  of  the  wife^s  contingent  right  of  disposal.  Marriage  is  not  an  exercise  of  that 
right. 

On  the  8th  of  January,  1825,  Abraham  Vernon  of  Hawkins,  who 
appears  to  have  been  childless,  made  and  published  his  last  will  and  testa- 
ment, of  which  he  appointed  Rebecca,  his  wife,  sole  executrix.  After 
providing  for  the  payment  of  his  debts  and  of  two  small  money  legacies  to 
his  brothers,  he  gave  all  the  residue  of  his  estate  to  his  wife ;  and  then  the 
will  concluded  with  the  following  claase :   ^*  And  mj  negroes,  Jacob  and 
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Jinne,  and  her  two  childreD,  Jack  and  Malinda,  I  wish  her  (his  wife)  to 
keep  them,  if  they  are  obedient  to  her,  and  at  my  wife's  death,  I  wish  them 
to  be  set  free ;  and  if  they  should  be  disobedient  to  my  wife  she  may  dis- 
pose of  them  as  she  pleases." 

He  died  on  the  14th  of  the  same  month ;  and  on  the  4th  of  October, 
1826,  his  wife,  who  was  about  sixty  years  of  age,  intermarried  with  Wil- 
liam Sharp,  the  appellant,  who  was  of  the  age  of  eighteen  or  nineteen 
years. 

She  died  in  May,  1884,  without  making  any  disposition  of  the  slaves. 

After  her  death.  Sharp  took  Jinne  and  Jack,  Maliuda  having  previously 
died,  to  Mississippi,  where  he  sold  them  as  slaves.  Threatening  to  do  the 
same  with  Jacob,  he  took  refuge  in  the  house  of  John  A.  McKinney,  Esq., 
to  whose  protection  his  mistress,  a  few  hours  before  her  death,  had  com- 
mended him,  and  by  his  next  friend,  Hasten  Vernon,  a  brother  of  the 
testator,  on  the  29th  of  November,  1834,  filed  this  bill,  stating  the  devise 
above  recited,  and  Sharp's  [115]  threats  to  sell  him,  and  praying  for  an 
injunction  to  prohibit  Sharp  from  disturbing  him  in  his  then  place  of 
residence,  and  from  removing,  or  attempting  to  remove  him  beyond  the 
jurisdiction  of  the  Court  till  application  could  be  made  to  a  court  of  law 
to  emancipate  complainant  according  to  the  will,  or  until  the  merits  of  the 
cause  could  be  heard  and  determined  in  the  Chancery  Court,  and  for  gen- 
eral relief.     The  injunction  was  granted. 

On  the  30th  of  March,  1835,  Sharp  filed  his  answer,  in  which  he  put 
his  defence,  first,  upon  the  position  that  the  devise  vested  the  testator's 
wife  with  an  absolute  estate  in  the  slaves,  which  estate  was  devolved 
by  the  marriage  upon  the  appellant;  but  if  not,  and  the  rights  of  the 
slaves  to  freedom  depended  upon  their  good  behavior,  then  it  had  been 
forfeited  by  numerous  acts  of  disobedience,  misconduct,  and  crime  on 
their  part,  and  especially  on  part  of  Jacob,  and  the  answer  proceeded  to 
enumerate  several  of  these  acts.  A  replication  was  filed,  and  the  cause 
was  at  issue. 

Upon  the  latter  ground  of  defence,  testimony  was  taken  pro  and  con  ; 
and  it  showed  that  in  the  testator's  lifetime  Jacob  had  been  obedient  and 
dutiful ;  that  afterwards  he  had  fallen  into  habits  of  intemperate  drinking, 
and  at  such  times  had  been  insolent  and  disobedient  to  his  mistress,  and 
had  on  one  occasion  even  tht^ateued  her  life ;  and  that  he  had  been  taken 
before  the  magistrates  on  an  accusation  of  stealing,  been  pronounced  guilty 
and  punished  ;  that  he  had  not  been  obedient  to  appellant  after  his  inter- 
marriage with  his  mistress ;  but  that  since  his  residence  with  Mr.  McKin- 
ney he  had  conducted  himself  with  propriety. 

On  the  hearing  at  September  term,  1837,  before  Chancellor  Bramlitt 

of  the  Middle  Division,  his  Honor  declared  the  complainant  to  be  entitled, 

under  the  will,  to  all  the  rights  and  privileges  of  a  free  man,  on  his  giving 

bond  and  security  to  leave  the  State  within  a  period  not  exceeding  six 

96 


JACOB  V.  SHARP.  115-118 

'months,  according  to  the  provisions  of  the  acts  of  assembly  in  such  case 
made  and  provided ;  and  he  perpetuated  the  injunction. 

J.  A.  Mc  Kinney,  for  complainant.^ 

Peck,  for  the  defendant,  insisted  that  by  the  words  of  the  [116]  will 
the  widow  took  the  whole  interest  in  the  slaves,  and  cited  Irwin  v.  Farrar, 
2  Supp.  to  Yes.  437 ;  that  she  had  a  right  of  disposition,  which  she  had 
exercised  by  the  marriage  with  the  defendant,  and  if  there  was  a  remain- 
der in  the  right  to  freedom,  as  supposed  in  Pleasants  v,  Pleasants,  2  Call, 
270,  it  was  cut  off  by  the  power  of  disposition  vested  in  the  wife.  Reeve's 
Domestic  Rel.  1,  et  seq. ;  that  if  a  trust  could  be  supposed  its  exercise  was 
discretionary,  and  this  was  a  case  where  the  discretion  could  not  be  con- 
trolled. Pigot  v.  Bullock,  1  Supp.  to  Yes.  137 ;  Kemp  v.  Kemp,  Id.  439  ; 
finally,  that  if  the  negro  had  a  right  to  freedom  by  the  will,  still  it  was  a 
contingent  right,  and  whether  it  could  ever  become  absolute  depended 
upon  himself,  and  he  had  defeated  and  lost  it  by  his  own  acts.  2  Supp.  to 
Yes.  1 62 ;  note  to  Dashwood  v.  Lord  Bulkeley,  5. 

Gbeen,  J.,  delivered  the  opinion  of  the  Court  —  Jacob  was  the  prop- 
erty of  Abraham  Yernon,  who  in  1825  made  his  last  will  and  testament, 
and  shortly  afterwards  died.  After  devising  some  pecuniary  legacies  the 
will  proceeds,  "  and  the  residue  to  be  at  the  disposal  of  my  wife  as  she 
wishes ;  and  my  negroes  named  Jacob,  Jinne,  and  her  two  children,  Jack 
and  Malinda,  I  wish  her  to  keep  them  if  they  are  obedient  to  her,  and  at 
my  wife's  death  I  wish  them  to  be  set  free ;  and  if  they  should  be  disobe- 
dient to  my  wife  she  may  dispose  of  them  as  she  pleases."  Afler  the 
death  of  Yernon  his  widow  married  the  defendant,  since  which  time  she 
has  died.  The  defendant  being  about  to  take  Jacob  to  the  South  and  sell 
him  as  a  slave,  this  bill  is  filed  by  Jacob  to  restrain  defendant,  and  to  ob- 
tain his  freedom. 

1.  The  first  question  is  upon  the  construction  of  the  will.  It  is  ear- 
nestly contended  by  the  counsel  for  the  defendant  that  the  right  of  disposi- 
tion conferred  upon  Mrs.  Yernon  by  the  will  vested  in  her  the  absolute 
title  to  the  slaves,  and  is  wholly  inconsistent  with  their  right  to  freedom 
after  her  death.  On  the  other  hand,  it  is  insisted  by  the  counsel  for  Jacob 
that  the  true  meaning  of  the  phrase  in  the  will  that ''  she  may  dispose  of 
them  as  she  pleases,"  does  not  [117]  authorize  the  exercise  of  an  absolute 
right  to  them,  or  impair  their  title  to  liberty. 

It  is  unnecessary  to  determine  which  side  is  right  in  the  construction 
contended  for,  inasmuch  as  this  court  has  determined  in  the  case  o£  Levina 
V.  Duffield's  Executors,^  [US]  ^^^  ^^^  principle  contended  for  by  the 

1  No  memoranda  came  to  mj  hands  of  Mr.  McKinney's  argument.  ^Rbportbb. 

2  John  Duffleld,  of  Davidson  cocinty,  made  his  last  will  and  testament,  on  the  6th 
of  March,  1807,  in  which,  after  providing  for  the  payment  of  his  debts,  there  was  the 
following  disposition  relative  to  the  residue :  "  All  to  belong  and  be  at  my  loving 
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counsel  of  the  defendant  does  not  applj  to  the  case  of  a  devise  of  freedom. 
The  liberty  which  a  testator  intends  to  bestow  is  of  so  high  a  value  to  the 
object  of  his  benevolence,  and  must  be  supposed  so  to  occupy  his  thoughts, 
and  so  strongly  to  ^x  his  purposes,  that  a  devise  of  freedom  is  not  to  be 
defeated  by  any  right  of  disposition  (not  exercised)  which  may  be  given 
to  a  devisee  for  life ;  and  if  there  be  any  doubt  of  the  meaning  of  the  will, 
the  power  of  disposition  must  be  construed  to  be  subordinate  to  the  higher 
and  more  important  right  of  freedom. 

But  in  this  will  no  absolute  power  of  disposition  is  given.  The  testator 
says,  '^  if  they  should  be  disobedient  to  my  wife  she  may  dispose  of  them 

wife,  Elizabeth  Duffield's  disposal  and  command,  during  her  lifetime;  and,  at  her 
death,  all  the  negroes  of  mine  to  be  emancipated  agreeable  to  the  following  directions, 
which  are, — all  my  male  negro  slaves  are  to  be  free  at  twenty-two  years  of  age,  and 
the  females  at  nineteen  years  of  age."  He  died  in  Jmie,  1812,  and  his  wife  in  1832. 
The  executors  of  his  will  neither  qualified  nor  acted  in  the  administration.  On  the 
6th  of  August,  1886,  Lavina,  who  was  one  of  Dufileld's  slaves  at  the  date  of  the  will 
and  at  his  death,  filed  her  bill,  in  which  Jackson,  her  son,  joined,  in  the  Chanceiy 
Court  at  Pulaski,  against  the  surviving  executors  of  her  master's  will  and  John  Goff, 
who  held  them  in  slavery,  praying  the  Court  to  decree  them  their  freedom,  and  for 
general  relief.  The  bill  was  dismissed  as  to  one  of  the  persons  sued  as  executor,  by 
consent.  The  other  answered  and  disclaimed,  never  having  qualified  or  acted  as 
executor.  Goff  answered,  admitting  that  he  had  held  the  complainants  as  slaves  ibr 
eight  or  nine  years,  '*  as  he  had  a  right  to  do,"  without  stating  the  grounds  of  said 
right,  and  denying  that  Lavina  was  one  of  the  negroes  owned  by  Duffield  at  the  date 
of  liis  will,  and  thence  up  to  his  death,  and  that  she  was  one  who  was  intended  by 
him  to  be  emancipated.  This  denial  was  made  upon  information  which  respondent 
believed  to  be  true,  but  he  did  not  state  who  gave  him  the  information,  or  what  facts 
.  it  consisted  of. 

The  proof  is  that  Lavina  had  been  in  Duffield's  possession  before  and  at  his  death, 
at  least ;  and,  according  to  the  belief  of  the  witness,  had  been  born  on  his  plantation, 
and  positively  that  she  was  raised  by  him,  but  whether  she  was  his  property,  or  his 
wife's,  the  witness  could  not  declare. 

At  September  term,  1837,  Chancellor  Williams  dismissed  the  bill.  The  com- 
plainants appealed ;  and  on  the  hearing,  on  the  8d  of  March,  1888,  the  Court  pro- 
nounced a  decree  establishing  their  freedom.  After  stating  the  material  facts  in  the 
case,  the  opinion  of  the  Court,  which  was  delivered  by  Judge  Turley,  proceeds :  — 

''  It  is  admitted  that  the  right  of  the  complainants  to  be  emancipated  depends  upon 
the  construction  of  the  will  of  Duffield.  The  defendants  insist,  that  an  absolute  title 
to  the  negroes  was  invested  in  Elizabeth  Duffield  by  its  provisions.  But  the  Court 
cannot  give  it  such  a  construction.  It  is  obvious  that  the  intention  of  the  testator 
was  only  to  give  a  life-estate  to  his  widow;  and  the  words  used  do  not  give  it  a 
greater.  The  devise  is  comprised  in  one  sentence ;  viz., '  to  belong  to,  and  be  at  my 
loving  wife,  Elizabeth  Duffield's,  disposal  and  command  during  her  lifetime,  and,  at 
her  death,  all  the  negroes  of  mine  to  be  emancipated.'  Exposition  cannot  make  this 
provision  plainer.  There  is  no  pretence  for  saying  that  more  than  a  life-estate  in  the 
negroes  was  given  to  Elizabetli  Duffield.  This  court  is,  therefore,  of  opinion,  that 
the  complainants  are  entitled  to  their  freedom ;  and  order  tliat  they  be  emancipated, 
upon  their  giving  bond  and  security  to  indemnify  the  county  of  Davidson, — the  place 
of  John  Duffield's  residence  at  the  time  of  his  death,  — according  to  the  existing  laws 
on  the  subject." 
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as  she  pleases."  Here  the  right  of  disposition  depends  upon  a  contingency 
which  may  never  happen,  and  of  course  she  could  acquire  no  absolute 
right  to  them  until  they  become  disobedient,  and  in  the  exercise  of  her 
power  she  should  actually  dispose  of  them.  It  will  not  do  to  say  they 
were  disobedient,  and  therefore  an  absolute  right  to  them  vested  in  her. 
The  will  only  confers  the  right  to  dispose  of  them  on  the  happening  of  the 
contingency  mentioned.  She  is  left  free  to  determine  what  conduct  on 
their  part  should  constitute  a  "  disobedience  "  that  would  justify  her  in  sell- 
ing them.  The  testator  did  not  contemplate  that  the  slightest  disobedience 
should  constitute  the  right  of  disposition,  for  he  knew  that  perfect  obedi- 
ence had  never  rbeen  attained  by  mortal  man.  And,  therefore,  proof  of 
Jacob's  disobedience  could  have  no  effect  in  conferring  on  Mrs.  Vernon  an 
absolute  title  to  him  unless  she  had  acted  upon  it,  and  executed  the  power 
conferred  on  her  by  the  will  by  actually  disposiqg  of  him. 

2.  It  is  next  contended  that  Mrs.  Vernon  did  actually  dispose  of  Jacob 
by  her  marriage  with  the  defendant  It  is  true  she  conferred  on  the  de- 
fendant, by  that  act,  all  the  title  to  Jacob  which  ("he  herself  had,  which 
was  an  estate  for  life.  But  it  is  not  easy  to  comprehend  how  Sharp,  by 
the  marriage,  acquired  a  greater  estate  in  Jacob  than  his  wife  possessed  be- 
fore the  marriage,  or  how  the  marriage  could  enlarge  Mrs.  Vernon's  rights 
under  the  will. 

[119]  3.  It  is  next  insisted  that  Jacob's  nght  to  freedom  depended  upon 
a  condition  precedent,  —  (his  good  behavior)  with  which  condition  he  has  not 
complied,  and  therefore  the  right  does  not  exist.  This  position  is  taken, 
because  of  inattention  to  the  terms  of  the  will.  It  will  be  perceived  upon 
inspection  of  the  will,  that  the  right  to  freedom  is  absolutely  conferred,  — 
but  the  power  to  defeat  that  right  is  given  Mrs.  Vernon  on  the  happening 
of  a  contingency.  The  principle  here  insisted  on  has  no  application  to 
thb  case. 

4.  It  is  next  insisted  that  Jacob's  character  is  too  bad  to  justify  this 
court  in  consenting,  on  the  part  of  the  State,  that  he  should  be  free.  We  do 
not  think  the  proof  is  such  as  to  authorize  us  to  say  that  Jacob  is  unfit  for 
the  j^edom  this  will  confers  on  him,  more  especially  as  he  is  to  leave  the 
State.  Affirm  the  decree. 


KnoxvJJle.    June  Term,  1838. 
JONES  V.  THE  STATE. 

[120]  Witness.  Conq>etency  of  persons  of  mixed  blood.  Under  the  Act  of  1794,  c  1,  §  82, 
declaring  all  persons  of  mixed  blood,  descended  from  negro  and  Indian  ancestors  to  the 
third  generation  inclnsive,  whether  bond  or  free,  to  be  incapable  in  law  to  be  witnesses  in 
any  case  whatever,  except  against  each  other,  no  person  thus  disqualified  can  be  a  witness, 
in  a  State  prosecution,  for  a  defendant  who  belongs  to  one  of  the  disqualified  classes. 
[Law  changed  by  1866, 18.] 
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At  October  term,  1836,  of  Roane  Grcait  Court,  the  grand  jury  indicted 
the  plaintiff  in  error,  a  free  man  of  color,  of  petit  larceny.  The  chattel  — a 
meal  bag  —  charged  to  have  been  stolen,  was  found  in  his  possession,  and 
on  being  accused  of  the  theft,  he  said  it  had  been  given  to  him  by  Peter,  a 
free  man  of  color,  who  lived  near  Kingston,  and  to  whom  he  had  taken 
meal.  To  show  the  probability  of  this  account,  on  the  trial  before  bis 
Honor  Judge  Keith,  of  the  third  circuit,  at  June  term,  1837,  the  plaintiff  in 
error  proved  by  Thomas  Brown  that  he  had  in  the  summer  of  1836  dealt 
in  meal  in  Kingston ;  that  Peter  then  lived  near  Kingston,  and  traded  in 
meal,  beer,  cakes,  &c.,  and  that  Peter's  house  was  on  the  direct  rout  from 
Kingston  to  the  residence  of  plaintiff  in  error.  He  did  not  offer  to  in- 
troduce Peter  as  a  witness  ;  and  in  order  to  prevent  the  jury  from  drawing 
from  the  omission  an  inference  of  guilt,  his  counsel  requested  his  Honor  to 
charge  them,  that  Peter  was  not  in  law  a  competent  witness  ;  that  the  cir- 
cumstances proved  by  Brown  were  admissible,  and  were  the  best  evidence 
the  nature  of  the  case  would  admit  of,  to  account  for  the  manner  of  his  com- 
ing into  possession  of  the  bag.  His  Honor  refused  so  to  charge  the  jury, 
but  instructed  them,  that  Peter,  the  free  man  of  color,  or  even  a  slave,  was 
a  competent  witness  in  law  for  the  defendant,  and  that  he  should  therefore 
have  produced  him,  as  well  as  proved  the  circumstances  stated  by  Brown. 

The  jury  returned  a  verdict  of  guilty,  and  a  new  trial  being  refused,  and 
judgment  pronounced,  the  defendant  appealed  in  error. 

Reese,  J.,  delivered  the  opinion  of  the  Court  —  The  plaintiff  in  error  is 
a  free  man  of  color.  The  [121]  property  charged  to  have  been  stolen, 
was  found  in  his  possession  and  at  the  time  it  was  so  found  he  alleged  that 
he  had  gotten  it  from  Peter,  a  man  of  color.  The  case  was  one  in  which 
the  alleged  guilt  of  the  prisoner  depended  upon  circumstantial  testimony, 
and  on  the  part  of  the  prisoner  certain  circumstances  were  proved  by 
Thomas  Brown  to  make  the  truth  of  the  statement  that  he  had  gotten  the 
property  from  the  slave,  Peter,  probable. 

The  defendant'-s  counsel  before  the  jury  insisted  that  Peter,  a  free  man 
of  color  or  slave,  was  an  incompetent  witness  for  the  defendant,  and  there- 
fore the  circumstances,  as  proved  by  the  witness  Brown,  were  admissible, 
and  the  best  evidence  the  nature  of  the  case  admitted  to  prove  how  defend- 
ant came  into  the  possession  of  the  property ;  and  asked  the  Court  so  to 
charge  the  jury. 

The  Court  refused  so  to  charge,  but  charged  that  Peter,  the  free  man  of 
Color  or  a  slave,  could  be  examined,  and  was  a  competent  witness  in  law  for 
the  defendant,  and  should  have  been  produced,  as  also  the  circumstances 
proved  by  Brown,  the  witness.  The  only  question  in  this  case  is,  whether 
this  opinion  of  the  court  is  correct  ? 

The  Act  of  1794,  c.  1,  §  32,  declares  that  all  negroes,  Indians,  mulattoes, 
and  all  persons  of  mixed  blood,  descended  from  negro  or  Indian  ancestors  to 
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the  third  generation  inclusive,  though  one  ancestor  of  each  generation  may 
have  been  a  white  person,  whether  bond  or  free,  should  be  held  and  deemed 
to  be  incapable  in  law  to  be  a  witness  in  anj  case  whatever,  except  against 
each  other.  Here  the  disqualification  is  general  and  absolute,  and  the  ex* 
oeption  limited  to  a  single  and  distinct  case.  These  persons,  says  the  act, 
except  against  each  other,  cannot  be  witnesses.  The  Court  said  that  the 
inan  of  color  could  be  a  witness  for  the  defendant  and  against  the  State* 
This  opinion  is  not  authorized  by  the  Act  of  Assembly. 

The  cases,  under  this  act,  in  which  these  disqualified  persons  can  be 
witnesses  for  each  other,  are  when  plaintifi^  and  defendant  both  being  men 
of  color,  the  witnesses  may  at  the  same  time  be  said  to  be  reciprocally 
witnesses  against  each  of  the  parties.  Perhaps  the  practice  in  Tennessee 
may  [122]  have  been  heretofore  much  more  liberal  than  the  statute. 
With  that  we  have  nothing  to  do,  —  as  the  law  speaks,  so  it  is  our  duty  to 
speak. 

Let  the  judgment  be  reversed^  and  a  new  trial  he  granted. 


Knoxville.    June  Term,  1838. 
MoBEE  V.  THE  STATE. 

Pbacticb.  Proctts  —  return  of  therif.  Ko  avennent  can  be  allowed  against  a  sheriff^s 
return.  If  untrue,  the  remedy  is  by  action, on  the  case  for  a  false  return.  [Ace.  McCuUy 
9.  Malcolm,  9  H.  193;  Ridgway  v.  Bank  of  Tennessee,  11  H.  626,  citing  this  case.  And 
see  Williams  v.  State,  2  Sn.  182,  where  it  is  also  cited.] 

P1.KADIK0.  Demurrer  to  plea  in  abatement — judgment  The  judgment  on  demurrer  to  a 
plea  in  abatement  is  respondeas  outter.  It  is  error  to  render  judgment  final.  Eichom  v. 
Le  Maitre,  2  Wilson,  867. 

The  plaintiff  in  error,  Samuel  McBee,  entered  into  a  recognizance  before 
a  justice  of  Claiborne,  on  the  '26th  of  July,  1836,  for  the  appearance  of  one 
Pleasant  McBee,  in  the  Circuit  Court  of  that  county,  on  Tuesday  after  the 
fourth  Monday  of  August  thereafter,  to  answer  a  charge  of  forgery.  This 
recognizance  was  forfeited,  and  to  a  sd,  fa.  issued  thereon  the  sheriff  re- 
turned, '' Executed  on  Samuel  McBee  on  the  9th  of  September,  1836, 
Pleasant  McBee  not  found  in  my  county,  this  6th  day  of  September,  1836." 
To  an  aliae  sd,  fa,  he  made  the  same  return  April  10,  1837. 

The  plaintiff  in  error  craved  oyer  of  these  returns,  and  pleaded  that  the 
sheriff  had  not  made  said  writs  of  sci.  feu  known  to  him,  &c.,  and  prayed 
that  they  be  quashed,  &c.  Two  terms  afler  the  filing  of  the  plea,  the 
attorney-general  moved  and  obtained  leave  for  the  sheriff  to  amend  the 
returns  by  striking  out  the  words  '^  executed  on,"  and  inserting  instead 
^  made  known  to,"  and  demtirred  to  the  plea. 

At  May  term,  1838,  Anderson,  Judge  of  the  twelfth  circuit,  sustained 
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the  demurrer,  and  proceeded  to  render  judgment,  "  That  the  State  of  Ten- 
nessee recover  against  the  said  Pleasant  McBee  and  Samuel  McBee  the 
sum  of  two  thousand  dollars,  the  amount  of  the  recognizance  in  the  set,  fa* 
mentioned,  together  with  the  costs,"  &c. 

The  plaintiff  in  error  having  excepted  to  the  amendment  [123]  allowed 
by  the  Court,  appealed  in  error  from  the  judgment  pronounced  on  the  de. 
murrer.  » 

Peck,  for  the  plaintiff  in  error. 

Geo.  S.  Yerger,  attorney  general  for  the  State. 

TuRLET,  J.,  delivered  the  opinion  of  the  Court  —  This  is  an  action  on 
behalf  of  the  State  to  recover  the  amount  of  a  forfeited  recognizance,  to 
which  defendant  pleads  in  abatement,  that  the  scire  facias  was  not  made 
known  to  him  either  by  being  read  or  a  copy  delivered  to  him.  To  this 
plea  there  is  a  demurrer,  which  was  sustained  by  the  Court  and  judgment 
final  given  thereon  against  the  defendant,  to  recover  which  this  writ  of  error 
is  prosecuted. 

There  are  several  questions  made,  which  we  deem  it  unnecessary  to 
notice,  as  they  are  most  clearly  against  the  defendant  But  the  question 
most  relied  on  is  as  to  the  correctness  of  the  opinion  of  the  Court  in  sustain- 
ing the  demurrer  and  the  judgment  final  rendered  thereon. 

The  demurrer  was  properly  sustained.  No  averment  can  be  allowed 
against  the  return  of  the  sheriff, — if  his  return  be  false  the  defendant's 
remedy  is  by  an  action  on  the  case  for  a  false  return. 

But  it  is  said  that  the  judgment  of  the  Court  upon  sustaining  the  demur- 
rer ought  not  fo  have  been  final,  but  that  the  defendant  answer  over.  This 
proposition  is  unquestionably  true.  In  the  case  of  Eichorn  v.  LeMaitre,  2 
Wilson  867,  the  Court  of  C.  B.  says,  that  ^'if  issue  be  joined  upon  a 
plea  in  abatement,  and  the  verdict  be  against  the  defendant,  the  judgment 
ought  to  be  final,  because  every  man  must  be  presumed  to  know  whether 
his  plea  be  true  or  false ;  but  upon  a  demurrer  to  a  plea  in  abatement  there 
shall  be  a  respondeas  ouster,  because  every  man  shall  not  be  presumed  to 
know  the  matter  of  law  which  he  leaves  to  the  judgment  of  the  Court** 
This  is  the  leading  case  upon  this  subject,  and  having  never  been  questioned 
since  its  determination,  it  is  conclusive  upon  the  question  under  consider- 
ation. 

But  it  is  said  by  the  attorney-general,  that  the  judgment  of  the  Court  is 
a  judgment  by  default  for  want  of  a  plea  to  the  merits  which  defendant 
neglected  to  file  when  he  might  [124]  well  have  done  so.  This  answer  to 
the  objection  cannot  avail.  The  judgment  of  the  Court  is  in  these  words : 
"  It  is  considered  by  the  Court  that  the  said  demurrer  to  said  plea  be  sus- 
tained ;  and  said  scire  facias,  as  against  said  defendant  being  undefended 
further,  upon  motion  of  the  State  by  the  attorney-general,  it  is  considered  by 
the  Court  that  the  State  of  Tennessee  recover,"  <&c  This  is  a  final  judg- 
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ment  upon  the  demurrer,  and  not  a  judgment  by  default ;  and  moreover  no 
judgment  by  default  could  have  been  regularly  taken  until  the  defendant 
had  neglected  to  plead  to  the  merits  upon  a  judgment  of  respondeas  ouster. 

The  judgment  of  the  Court  below  will  therefore  be  reversed,  and  the  case 
remanded  for  further  proceedings. 


ille.    June  Term,  1838. 
KIRKPATRICK  v.  THE  STATE. 

JuRiSDicnoN.  BaUardy,  Questions  of  filiation  are  not  Jury  causes,  and  the  jurisdiction  of 
them  iSf  therefore,  not  taken  from  the  County  Court  by  the  Act  of  1886,  c.  6,  §  3,  and  c  6, 
§  7.    [See  Steele  v.  Register,  8  Hay.  87,  and  cases  cited.] 

Bastardy.  The  itaut  in  it  to  the  Court  Goddard  v.  The  State,  2  Yerger,  96,  approved.  It 
decided  that  the  Actpf  1822,  c.  29,  meant  to  confer  on  the  County  Court,  without  a  jury, 
the.  power  "  to  hear  the  proof  and  determine  the  matter  "  involved  in  the  issue  in  bastardy 
causes,  and  meaning  that,  it  was  nevertheless  constitutional.  The  State  v.  Coatney, 
8  Terger,  210  is  not  inconsistent  with  that  decision. 

Same.  Power  of  the  Court  It  teems  that  the  County  Court,  if  they  saw  fit,  might  have  the 
aid  of  a  juiy  to  try  the  issue,  without  such  proceeding  constituting  an  error  for  which  the 
Supreme  Court  would  reverse. 

Ejrkpatrick  was  brought  before  a  justice  of  the  peace  for  Blount  county, 
on  the  31st  of  January,  1838,  upon  a  charge  of  bastardy.  He  there  entered 
into  bond  with  sureties  for  his  appearance  in  the  Circuit  Court  of  that  county 
on  the  first,  after  the  fourth,  Monday  of  May,  1838  to  answer  the  charge. 
He  appeared  and  entered  into  the  usual  bond  to  indemnify  the  county,  and 
to  abide  by  and  perform  any  order  the  Court  might  make  for  the  support 
and  maintenance  of  the  child.  And  his  Honor  Judge  Scott,  who  presided 
thereupon  ordered  that  he  should  pay  the  mother  of  the  child  forty  dollars 
for  its  support  for  the  first  twelve  months,  the  costs,  [125]  &c  His  counsel, 
supposing  jurisdiction  of  the  matter  not  to  be  vested  in  the  circuit  courts, 
advised  an  appeal,  which  was  prosecuted.  Sawyer  v.  The  State  depended 
upon  the  same  question. 

Reese,  J.,  delivered  the  opinion  of  the  Court.  —  These  are  causes  arising 
under  the  Act  of  1741,  c.  14,  against  the  putativje  fathers  of  bastard  children. 
And  the  question  presented  by  the  records  for  our  determination  is,  to  which 
court,  the  County  or  the  Circuit  Court,  does  the  jurisdiction  over  such  causes 
appertain  ?  To  determine  ihis  question  we  must  refer  to  the  Acts  1835, 
c  6  and  c.  5. 

The  seventh  section  of  the  act  of  that  year,  c.  5,  confers  upon  the  circuit 
courts  general  jurisdiction  in  all  suits  of  law,  and  to  administer  right  and 
justice  according  to  law  in  all  cases  where  the  jurisdiction  is  not  conferred 
upon  another  tribunal.  They  also  have  exclusive  jurisdiction  in  all  causes 
triable  by  jary,  both  criminal  and  civil,  of  which  the  county  courts  had  juris- 
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diction.  Upon  the  coanty  courts,  hj  the  third  section  of  the  Act  of  1835,  c  6, 
conferred  jurisdiction  by  the  laws  then  in  force,  except  that  they  shall  not 
have  jurisdiction  of  any  pleas,  real,  personal,  or  mixed,  nor  of  any  cause  civil 
or  criminal,  wherein  by  the  Constitution  and  existing  laws  of  this  State  the 
parties  are  now  entitled  to  a  trial  by  jury,  nor  shall  said  court  have  power 
to  empanel  a  jury  in  any  cause  whatever. 

Before  the  passage  of  these  acts  the  jurisdiction  of  the  County  Court  was 
exclusive  in  questions  of  filiation  arising  under  the  Act  of  1741,  c.  14.  The 
bond  which  that  act  requires  to  be  given  for  the  indemnification  of  the  county, 
is  to  be  made  payable  to  the  justices  of  the  County  Court.  One  condition  of 
the  bond  is,  that  the  party  shall  perform  such  order,  touching  the  mainte-. 
nance  of  the  bastard  child,  as  that  court  may  from  time  to  time  make.  The 
Act  of  1822,  c.  29,  §  2,  provides  that  at  the  end  of  three  years  allowances 
shall  cease,  and  that  the  County  Court  shall  dispose  of  the  bastard  child  as 
shall  most  conduce  to  its  interest,  either  by  giving  it  to  the  reputed  father, 
or  binding  it  out  to  some  suitable  person  in  their  discretion. 

[126]  This  whole  proceeding  of  filiation  partakes  in  its  character  of  a 
county,  rather  than  any  more  general  interest,  and  the  chief  object  is  to 
indemnify  the  county  against  liability  to  maintain  a  pauper.  It  is  a  matter 
of  county  business. 

What,  then,  has  taken  from  the  County  Court  a  jurisdiction  so  natural  and 
80  proper  to  it,  and  which  it  has  so  long  possessed  ?  It  is  said  to  be  the  Act 
of  1835,  above  quoted,  in  connection  with  the  provision  of  the  first  section 
of  the  Act  of  1822,  c.  29,  which  permits  the  putative  father  to  file  on  oath  a 
negation  of  the  charge,  upon  which  being  done,  ^  the  Court  may  hear  proof 
and  determine  the  matter  as  to  right  and  justice  may  appertain."  This,  it 
is  said,  entitles  the  party  to  a  jury,  and  of  course,  the  Acts  of  1835  transfer 
the  jurisdiction  to  the  Circuit  Court.  Within  a  short  time  after  the  passage 
of  the  Act  of  1822,  the  Supreme  Court  in  the  case  of  Goddard  v.  The  State, 
2  Yer.  96,  determined  that  the  Court  could,  in  the  language  of  the  act,  hear 
the  proof  and  determine  the  matter,  and  that  the  parties  had  no  right  to  a 
jury. 

This  contemporaneous  decision  has  not  since  been  overruled.  In  the  case 
of  The  State  v.  Coatney,  8  Yer.  210,  there  seems  indeed  to  have  been  a  jury 
in  the  County  Court  But  that  circumstance  constituted  no  part  of  the  dis* 
cussion  before  the  Court,  and  forms  no  ground  of  the  decision.  And,  indeed, 
it  would  follow  that,  if  the  Court  might  hear  and  determine  the  matter, 
they  might,  if  they  saw  fit,  perhaps  have  the  aid  of  a  jury,  without  such 
proceeding  constituting  an  error  for  which  the  Supreme  Court  would 
reverse. 

These  questions  of  filiation  therefore  are  not  jury  causes,  and  by  the  very 
terms  of  the  third  section  of  the  Act  of  1835,  c.  6,  are  lefl  with  the  County 
Court,  while  there  is  nothing  in  the  seventh  section  of  the  Act  of  1835,  c  5, 
to  transfer  the  jurisdiction  to  the  Circuit  Court. 
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The  judgment,  therefore,  in  these  cases  will  be  reversed,,  and  the  parties 
be  boijind  to  the  Coantj  Court  to  be  proceeded  against 

Note.  —  See,  as  to  bastardy  cases,  Steele  v.  Register,  8  Haj.  87,  and  cases  there 
cited,  and  cases  cited  in  note  to  Edmonds  v.  State,  5  Hum.  95.  See  also  Code,  53, 54, 
et  aeq. — Ed. 


Knoxville.   June  Tem,  1838. 
CROCKER  V.  THE  STATE. 

[127]  GsA2n>  JuBT.  Stcreey.  The  reason  of  the  iiijunction  of  secrecy  in  the  oath  of  the 
grand  juiy  is  one  of  public  policy;  namely,  that  the  evidence  produced  before  them  may 
not  be  counteracted  by  subornation. 

Sams.  Witness  —  Competenqf.  But  if  a  witness  who  ib  examined  before  the  grand  and 
petit  juries  give  contradictory  testimony,  and  is  indicted  for  perjuiy  committed  therein, 
the  members  of  the  grand  jury  are  competent  witnesses  to  prove  the  contradiction.  4  Bl. 
Com.  126,  n.  4.    [Code,  6084.] 

Oocker  was  indicted  by  the  grand  jury  of  l&icl^imi,  at  April  term,  1837, 
of  the  Circait  Court  of  that  coanty,  for  a  perjury  assigned  to  have  been  com- 
mitted in  giving  testimony  before  the  same  grand  jury  at  the  same  term, 
upon  a  bill  of  indictment  preferred  against  Hiram  K.  Turk,  charging  him 
with  an  assault  and  battery  upon  Crocker,  with  intent  to  commit  murder  in 
the  first  dpgree.  On  the  trial  of  Crocker,  before  Kbith,  Judge  of  the  third 
circuit,  and  a  jury  of  l^cMinn,  at  July  term,  1837,  the  accusation  against 
Turk  being  still  depending,  the  attorney-generjal,  Fbazieb,  offered  several 
of  the  grand  jurors,  by  whom  the  bill  of  indictment  against  Turk,  as  well  as 
that  against  Crocker,  had  been  found  as  witnesses  to  prove  what  had  been 
sworn  by  Crocker  before  them  on  the  bill  against  Turk. 

The  counsel  for  Crocker  objected  to  the  swearing  of  them  as  witnesses  on 
the  ground  that  the  prosecution  against  Turk  was  still  pending.  The  objec- 
tion was  overruled,  the  Court  observing  that  it  would  come,  if  at  all,  more 
properly  from  the  jurors  offered  as  witnesses,  than  from  the  defendant.  The 
first  juror  offered  as  a  witness  thereupon  made  the  objection,  and  the  defend- 
ant, by  his  counsel,  claimed  the  benefit  thereof.  The  attorney-general  waived 
the  right  of  the  State  to  prosecute  the  jurors  for  any  disclosures  they  might 
make  as  witnesses  in  this  case.  To  this  waiver  the  defendant's  counsel  ob- 
jected, on  the  ground  that  the  defendant  was  prosecutor  against  Turk  on  the 
indictment  upon  which  he  had  given  evidence  before  the  grand  jury.  The 
Court  overruled  the  objection,  and  stated  to  the  juror  offered  as  a  witness, 
that  he  might  proceed  to  give  testimony  of  the  facts  sworn  by  Crocker  before 
the  grand  jury.  The  testimony  was  heard,  and  Crocker  was  convicted,  and 
a  rule  for  a  new  trial  having  [128]  been  discharged,  and  judgment  pro- 
nounced against  Crocker,  he  appealed,  having  filed  his  bill  of  exceptions, 
stating  the  evidence  at  large,  and  excepting  to  the  opinion  of  the  Court  in 
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allowing  the  attorney-general  to  waive  the  privilege  of  the  grand  jury,  and 
requiring  the  jurors,  as  witnesses,  to  disclose  the  testimony  given  before 
them  as  grand  jurors,  by  the  defendant  on  the  indictment  against  Turk. 

John  H.  Crozier  and  Thomas  C.  Lton,  for  the  plaintiff  in  error,  argued 
that  grand  jurors  were  bound  by  their  oath  to  keep  secret  what  transpired 
before  them  in  the  grand-jury  room.  Formerly,  if  grand  jurors  disclosed 
the  evidence  on  part  of  the  State  they  became  accessaries  to  the  offence,  if 
felony,  and  if  treason,  principals,  and  at  this  day  it  is  in  general  a  high  mis- 
prision. 1  Chit.  Crim.  Law,  317 ;  4  Bla.  Com.  126 ;  Boscoe  on  £v.  in 
Grim.  Ca.  149  ;  and  Russell  on  Crimes,  &c.,  &c. 

They  said  they  did  not  contend  that  a  witness  who  has  committed  per- 
jury before  a  grand  jury  cannot  be  indicted,  but  that  it  cannot  be  done  until 
the  matter  about  which  he  testifies  is  finally  disposed  of;  and  that  in  this 
they  were  supported  by  the  law,  heretofore  referred  to,  atid  the  following 
reasons :  — 

1.  Every  prosecution  of  the  kind  must  be  based  upon  the  criminality  of 
the  grand  jury.  We  have  seen  that  the  oath  they  take  imposes  on  them 
the  injunction  of  secrecy,  this  injunction  lasts  until  after  the  trial  of  the 
defendant,  because  the  reason  of  the  injunction  is,  to  prevent  the  defendant 
from  suborning  witnesses  to  contradict  the  testimony  of  the  State,  and  by 
these  means  establish  his  own  innocence.  Every  grand  juror,  then,  who 
discloses  the  testimony  on  the  part  of  the  State,  before  the  reason  for  whicli 
the  injunction' of  secrecy  was  imposed  ceases,  is  not  only  guilty  of  a  high 
misprision,  but  also  commits  moral  perjury.  Will  courts  of  justice  tolerate 
crime  in  one  individual,  or  set  of  individuals,  for  the  purpose  of  detecting 
and  exposing  guilt  in  another?  To  recognize  the  converse  of  the  old 
maxim,  **  Do  not  evil  that  good  may  come,''  would  sap  the  very  foundation 
of  all  morals  and  civil  government,  yet  we  think  it  has  been  clearly  done 
in  the  present  case. 

[129]  2.  No  injury  could  result  to  public  justice  from  a  postponement 
of  the  prosecution  of  one  who  swears  falsely  before  a  grand  jury,  until  after 
the  cause  is  tried,  but  great  evils  might  arise  out  of  a  contrary  course. 
The  powerful  inducement  that  would  be  held  out  to  defendants  to  prefer 
charges  of  perjury  against  the  principal  witnesses  on  the  part  of  the  State, 
and  to  support  those  charges  by  the  testimony  of  ardent  and  zealous  friends, 
or  those  who  could  be  approached  by  rewards,  would  finally  lead  to  cross- 
indictments  in  almost  every  criminal  case. 

3.  The  testimony  delivered  before  the  grand  jury,  not  being  controlled 
by  persons  of  legal  learning,  must  necessarily  be  vague  and  loose.  Impres- 
sions and  hearsay  must  frequently  be  taken  for  positive  assertions  of  the 
witnesses'  own  knowledge ;  this  might  probably  be  altogether  explained, 

uaixled  by  the  astuteness  of  counsel  and  watchfulness  of  the  presiding 
judge  on  the  trial. 

4.  No  authority  has  been  produced  of  any  analogous  case  having  occurred 
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either  in  the  United  States  or  England.  The  total  absence  of  authontj, 
where  the  material  for  prosecutions  of  this  kind  mast  have  frequently 
existed,  is  a  strong  reason  against  the  legality  of  this  course.  A  case  is 
mentioned  in  a  note  in  4  Blackstone,  126,  where  a  grand  juror  secretly 
disclosed  to  the  presiding  judge  that  a  witness  had  sworn  directly  contrary 
on  the  trial  to  what  he  had  testified  before  the  grand  jury,  and  the  witness 
was  indicted  for  perjury,  and  convicted.  In  this  case,  however,  the  reason 
of  the  law  imposing  secrecy  on  the  grand  jury  had  ceased,  for,  as  the  trial 
was  progressing  at  the  time  the  disclosure  was  made,  the  matter  about  which 
the  witness  was  testifying  must  have  been  disposed  of  before  he  could  have 
been  tried  and  convicted  for  the  perjury. 

George  S.  Yerger,  attorney-general  for  the  State,  insisted  that  the 
principle  that  grand  jurors  are  not  to  reveal  what  takes  place  in  the  grand- 
jury  room  is  one  of  policy ;  it  was  established  to  prevent  subornation  of 
perjury,  and  is  a  privilege  in  favor  of  the  government,  which,  like  any  other 
privilege,  may  be  waived.     4  Blk.  Com.  126,  note  4;  Chit  Cr.  Law,  260. 

[130]  This  privilege  does  not  incapacitate  the  juror,  and  he  is  not, 
from  the  mere  fact  of  being  a  juror,  rendered  incompetent.  No  writer 
upon  evidence,  in  treating  of  the  different  things  which  render  a  witness 
incompetent,  as  interest,  infancy,  want  of  legal  discretion,  &c.,  ever  dreamed 
of  a  grand  juror  being  rendered  incompetent  by  his  oath. 

All  the  cases  which  can  be  cited,  where  the  juror's  testimony  was  refused 
were  between  individuals,  where  the  government  had  not  waived  the 
privilege,  until  which  the  juror  was  privileged  from  swearing. 

Turlet,  J.,  delivered  the  opinion  of  the  Court  —  The  prisoner  was 
convicted  of  the  crime  of  perjury  upon  the  testimony  of  several  members 
of  the  grand  jury,  and  it  is  now  assigned  as  cause  of  error  that  grand  jurors 
are  incompetent  witnesses  to  prove  facts  deposed  to  before  them. 

It  is  unquestionably  true  that  grand  jurors  are  bound  by  the  terms  of 
their  oath  not  to  disclose  what  may  transpire  before  them,  and  if  they 
transgress  in  this  particular  they  are  finable ;  but  there  can  be  no  doubt 
that  this  required  secrecy  is  not  intended  to  secure  a  guilty  witness  firom 
punishment  for  the  crime  of  perjury,  if  committed,  but  to  secure  a  correct 
administration  of  justice,  and  to  prevent  the  evidence  produced  before  the 
grand  jury  from  being  counteracted  by  subornation  of  perjury  on  the 
part  of  the  defendant.  It  is  for  reasons  of  public  policy,  then,  tlftit  grand 
jurors  are  prohibited  from  disclosing  facts  deposed  to  before  them ;  but  if 
public  policy  or  justice  to  an  individual  likely  to  be  injured  by  the  perjury 
of  a  witness,  requires  that  it  should  be  done,  the  courts  must  have  the 
power  of  releasing  the  jurors  from  the  obligation  imposed  on  them  by  the 
law,  and  receiving  their  testimony,  or  be  the  means  of  working  injustice  to 
those  under  their  protection. 

It  accordingly  has  been  held  that  when  a  witness  examined  on  the  trial 
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swears  directly  the  reverse  of  the  evidence  given  before  the  grand  jury, 
they  are  at  liberty  to  state  this  circumstance  to  the  judge,  who  may  direct 
him  to  be  prosecuted  for  perjury  on  the  testimony  of  the  grand  inquest  4 
Blackstone,  126,  n.  4.  And  can  any  one  doubt  that  if  a  [131]  witness  be 
swearing  away  the  life  or  liberty  of  an  individual,  and  it  can  be  proven  by 
a  grand  juror  that  there  is  a  direct  and  palpable  contradiction  in  his  testi- 
mony, detailed  before  the  grand  jury  and  petty  jury,  that  he  shall  bo 
heard  ?  Surely  not  If  then  the  Court  have  the  power,  at  their  discre- 
tion, to  examine  grand  jurors  as  to  facts  which  may  have  transpired  before 
them,  there  is  an  end  of  the  question ;  for  it  being  matter  of  discretion, 
the  exercise  of  it  cannot  be  assigned  for  error  in  a  revising  tribunal. 

It  is  unquestionably  a  delicate  discretion,  and  ought  not  to  be  exercised 
except  in  those  cases  where  it  is  necessary  to  a  correct  administration  of 
justice,  either  in  punishing  the  guilty  or  protecting  the  innocent.  But  of 
the  propriety  of  its  exercise,  the  Court  below  must  judge,  and  judge  con- 
clusively, for  it  is  impossible  in  the  nature  of  things  for  a  court  of  errors  to 
review  its  decision.  Judgment  affirmed. 


Enozville.    Jmie  Term,  1888. 
CHUKN  V.  CHUNN. 

Husband  and  V7ipb.  Divorce  a  mtnta  —  aUnum^,  Upon  a  divorce  a  meiua  et  ihoro^  the 
marriage  is  allowed  to  have  been  valid,' and  to  have  invested  the  husband  with  the  wife's 
property;  and,  therefore,  the  practice  is  not  to  decree  the  wife  absolutely  a  part  of  the 
husband's  real  and  personal  estate,  bat  only  to  allot  her  some  portion  of  his  income  for  her 
support,  securing  the  payment,  if  necessary,  by  charging  it  upon  his  estate. 

Same.  Divorce  a  vinculo — decree  thereupon  — 1799,  c.  19,  construed.  But  upon  a  divorce  a 
nnculo,  the  marrisge  is  adjudged  void  ab  initio^  and  the  title  to  the  wife*t  property  remaining, 
therefore  unaffected  by  it,  the  possession  is  restored  to  her.  And  the  same  rule  is  to  be 
observed  in  decreeing  a  divorce  under  the  Act  of  1799,  c  19,  though  it  allows  a  divorce  a 
vinctUo  for  supervenient  causes.     [See  Code,  2467,  2468;  Nicely  v.  Nicely,  8  Head,  187.] 

Same.  Debtor  and  Creditor.  A  husband  who  is  sued  for  a  divorce  and  alimony  cannot 
resist  a  decree,  because  his  creditors  may  be  affected  by  it ;  nor,  in  ascertaining  the  ali- 
mony, will  the  Court  take  an  account  of  his  debts. 

Constitutional  Law.  Partial  lam.  An  act  of  assembly  is  not  unconstitutional,  as  a 
partial  law,  because  it  excepts,  from  its  operations,  existing  suits. 

William  Neilson  died  many  years  ago,  seised  and  possessed  of  a  con- 
siderable real  and  personal  estate.  He  left  three  infant  children,  his  heirs- 
at-]aw,  of  whom  Catherine  Jane,  [132]  the  petitioner  was  one. 
In  November,  1825,  she  intermarried  with  Joseph  S.  Chunn,  of  Jefferson 
county,  by  whom  she  had  several  children.  On  the  20th  of  January,  1836, 
she  filed  her  petition  in  Jefferson  Circuit  Court  against  her  husband,  charg- 
ing him  with  cruelty,  with  offering  her  personal  indignities,  and  with 
adultery  ;  stating  that  her  property,  at  the  time  of  her  marriage  was  of  the 
value  of  eighteen  or  twenty  thousand  dollars,  and  consisted  of  twenty-two 
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Blayes,  an  interest  in  the  Warm  Springs  in  Buncomb  county,  North 
Carolina,  afterwards  sold  bj  her  husband  for  ten  thousand  dollars,  and 
several  thousand  dollars  in  money,  bonds,  &c. ;  that  her  husband  had  sold 
ten  of  the  slaves ;  that  he  had  bought  three  others,  partly,  at  least,  with 
the  proceeds  of  her  estate,  and  800  or  1000  acres  of  land ;  that  he  had 
wasted  her  estate  to  a  considerable  extent,  &c.,  &c. ;  and  praying  for  a 
divorce  a  vinculo  matrimonii^  and  for  such  part  and  portion  of  the  real  and 
personal  estate  of  the  defendant  as  the  Court  might  think  proper. 

To  this  petition  the  defendant  filed  a  demurrer,  which  was  overruled  at 
September  term,  1836.  On  the  18th  of  January,  1837,  he  pleaded.  1. 
Not  guilty  of  the  several  charges  of  adultery,  or  either  of  them,  and  this, 
&G,  2.  That  the  petitioner,  before  filing  her  petition,  to  wit,  on  the  Ist  of 
November,  1827,  and  on  divers  other  days  and  times,  after  the  intermar- 
riage, did  commit  adultery  with  a  certain  William  N.  Gillispie,  and  this, 
&C.  3.  That  she  did,  on  the  1st  of  November,  1827,  &c.,  commit  adultery 
with  a  person  unknown  to  defendant,  and  this,  &c.  To  these  pleas  the 
pleas  the  petitioner  replied  and  tendered  issues  to  the  country.  1.  That 
the  defendant  is  guilty  of  the  adultery  laid  to  his  charge  in  the  petition. 
2  and  3.  That  she  did  not  commit  adultery,  in  the  terms  of  the  pleas. 

At  May  term,  1837,  the  petitioner  moved  the  Court  to  order  that  the 
issue  tendered  in  the  replication  be  tried  by  a  jury,  which  was  ordered 
accordingly.  On  a  subsequent  day  of  the  term,  the  defendant  moved  to 
r^ect  or  strike  out  the  replications,  but  the  Court  refused  to  do  so,  and 
decided  that  the  cause  was  at  issue  upon  said  replications,  and  that  no 
[133]  similiter,  or  other  answer  was  necessary  on  the  part  of  the  defend- 
ant, which  decision  was  excepted  to  by  the  defendant 

At  May  term,  1838,  the  cause  was  tried  upon  the  issues  joined,  before 
his  Honor  Judge  Anderson,  of  the  twelfth  circuit,  and  a  jury  of  Jefferson 
county,  to  whom  evidence  was  submitted  by  the  petitioner,  tending  to 
prove  the  charges  in  the  petition.  The  jury  returned  the  following 
verdict: — 

That  the  defendant  is  guilty  of  adultery  as  charged  in  the  petition,  and 
as  alleged  by  petitioner  in  her  replication  to  the  defendant's  first  plea  ;  that 
the  petitioner  is  not  guilty  of  adultery  with  William  N.  Gillispie,  as  in  her 
replication  to  the  second  plea  she  hath  alleged ;  and  that  she  is  not  guilty 
of  adultery  with  any  person  known  or  unknown,  as  in  her  replication  to  the 
third  plea  she  hath  alleged. 

On  the  12th  of  May,  1838,  his  Honor  pronounced  a  decree  dissolving  the 
marriage,  and  restoring  the  petitioner  to  all  the  rights  of  afeme  sole ;  divest- 
ing the  defendant  of  title  to  certain  enumerated  and  described  tracts  of 
land,  and  vesting  it  in  her  and  her  heirs  for  ever ;  and  also  of  title  to 
eighteen  slaves  by  name,  and  vesting  them  in  her  and  her  heirs  for  ever ; 
directing  that  a  certain  pleasure  carriage  and  harness  be  transferred  to  the 
petitioner,  all  said  property  having  been  received  by  the  defendant  as  the 
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property  of  his  wife,  or  as  the  proceeds  thereof;  and  that  the  hire  of  cer- 
tain negroes,  who  had  been  taken  into  the  hands  of  the  sheriff,  and  hired 
out  by  him  under  a  previous  order,  be  paid  to  the  petitioner ;  and  that 
the  defendant  pay  the  costs,  &c. 

From  this  decree  the  defendant  appealed  in  error. 

Peck  and  6.  S.  Yerger,  for  petitioner. 

J.  A.  McKiNNEY  and  Hynds,  for  the  defendant. 

TuRLEY,  J.,  delivered  the  opinion  of  the  Court.  —  The  facts  upon  which 
petitioner's  right  to  a  decree  depends,  were  submitted  to  a  jury  in  the  court 
below,  and  were  all  found  in  her  favor.  The  propriety  of  the  finding  has 
not  been  questioned,  and  it  is  unnecessary  for  us  in  relation  thereto  .to  say 
more  than  that  there  is  nothing,  which,  in  our  estimation,  tends  to  sully  the 
purity  of  one  who  seems  [134]  to  be  esteemed  and  loved  by  all  who  know 
her  except  her  husband. 

The  decree,  however,  is  sought  to  be  impeached  upon  the  ground  that 
more  property  has  been  given  to  the  petitioner  than  is  authorized  by  law, 
or  is  consistent  with  the  rights  of  the  defendant  and  his  creditors.  It  is 
said,  and  no  doubt  truly,  that  all  the  property  remaining  in  the  possession 
of  the  defendant  has  been  by  this  decree  secured  to  the  petitioner.  But 
then  the  proof  shows  most  clearly  that  it  all  belonged  to  her  at  the  time 
of  the  marriage,  and  that  it  constituted  but  a  small  portion  of  the  property 
which  the  defendant  received  by  her ;  the  balance  of  which  has  been  by 
him  sold  and  appropriated. 

By  the  provisions  of  the  tenth  section  of  the  Act  of  1799,  c.  19,  "it  is 
made  the  duty  of  the  Court,  on  making  up  their  decree,  to  decree  to  the 
wife  divorced  such  part  of  the  real  and  personal  property  as  they  shall  think 
proper  consistent  with  the  nature  of  the'  case."  It  is  said,  for  the  defendant, 
that  this  discretion  on  the  part  of  the  Court  is  not  to  be  exercised  capri- 
ciously, but  in  deference  to  the  rules  of  practice,  and  that  no  case  can  be 
found  in  the  English  authorities,  where  more  than  one-half  of  the  husband's 
income  has  been  allotted  as  alimony  for  a  divorced  wife.  This  is  true,  but 
it  is  to  be  observed  that,  in  England,  divorces  a  vinculo  matrimonii  are  not 
allowed  by  law  but  for  causes  which  vitiate  the  marriage  in  its  inception 
and  render  it  void  ab  initio  ;  therefore  all  the  questions  as  to  what  amount 
of  alimony  shall  be  allowed  the  wife  have  arisen  upon  divorces  a  mensa  et 
thoro,  and  the  practice  in  such  cases  has  been,  not  to  decree  to  the  wife 
absolutely  a  portion  of  the  real  and  personal  estate  of  the  husband,  but  only 
to  allot  a  certain  portion  of  his  income  for  her  support,  the  payment  of  which 
may  be  secured  by  being  charged  upon  his  estate.  The  reason  for  this 
practice  seems  to  be  that  the  bonds  of  matrimony  have  not  been  dissolved ; 
that  the  parties  are  not  intended  to  be  restored  as  near  as  may  be  to  the 
same  situation  they  occupied  before  the  marriage;  that  the  wife, not  having 
it  in  her  power  to  establish  herself  in  life  again  by  marriage,  has  no  need 
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for  any  thing  more  than  a  comfortable  maintenance ;  and  that  [135]  the 
law  still  looks  to  a  reconciliation  between  the  parti es,  which  would  be 
rendered  almost  impracticable  if  the  property  were  divided  absolutely,  each 
one  taking  his  own.  Yet  it  may  be  observed  that  in  the  case  of  Smith  r. 
Smith,  Arches  Court,  M.  T.  1813,  and  T.  T.  1814,  referred  to  in  Poynter 
on  Marriage  and  Divorce,  87,  n.  (Z),  Law  Lib.  Ed.,  the  Court  says  '^  as  it 
is  a  rule  of  equity  that  no  man  shall  take  advantage  of  his  own  wrong,  per- 
haps it  would  be  just,  that  where  the  husband  violates  the  matrimonial 
engagement,  and  the  fortune  originally  belonged  to  the  wife,  he  should  give 
back  the  whole  of  it.^  There  seems  to  be  much  reason  in  this  remark.  A 
contrary  practice  however  has  prevailed  in  England,  which,  as  applicable 
to  divorces  a  mensa  et  thoro,  we  would  have  no  disposition  to  unsettle. 

But  in  our  opinion  a  very  different  rule  of  practice  ought  to  be  applied 
to  cases  of  divorce  a  vinculo  matrimonii.  There  the  bonds  of  matrimony 
are  dissolved ;  there  the  parties  are  intended  to  be  restored  as  near  as 
may  be  to  the  same  situation  they  occupied  before  the  marriage ;  there  the 
wife  has  it  in  her  power  to  establish  herself  again  by  marriage  ;  and  there 
the  law  looks  to  no  future  reconciliation  between  the  parties.  Accordingly 
it  has  always  been  held  in  England,  that  in  cases  of  divorce,  a  vinculo  mat- 
rimonii,  the  wife  shall  take  all  the  property  which  belonged  to  her  at  the 
time  of  the  marriage.  But  it  is  said  this  was  because  the  marriage  was 
void  ab  initio,  and  the  husband  acquired  no  right  to  her  property  by  the 
marriage.  This  is  true,  and  therefore  there  is  no  necessity  of  a  decree  of 
a  court  divesting  his  title ;  but  this  proves  nothing  more  than  the  truth  of 
the  proposition  that  the  husband  acquired  no  right  by  the  marriage.  It 
does  not  prove,  nor  tend  to  prove,  that  it  would  not  have  been-  equity  and 
justice  to  have  divested  these  rights  if  he  had  acquired  any.  On  the  con- 
trary, no  one  can  doubt  that  where  the  bonds  of  matrimony  are  dissolved, 
the  parties  ought  to  be  placed  as  near  as  may  be  in  the  same  situation  they 
occupied  before  the  marriage. 

The  Act  of  1799,  c.  19,  enumerates,  as  causes  for  a  divorce  a  vinculo 
matrimonii,  impotency,  bigamy,  adultery,  and  two  years'  desertion.  Here 
are  causes  which  vitiate  the  [136]  marriage  at  common  law  and  statutory 
causes,  for  a  divorce  a  vinculo,  enumerated  in  the  same  section.  Can  it  be 
that  the  legislature,  when  they  declared  that  all  of  them  should  alike  con- 
stitute good  grounds  for  a  divorce  a  vinculo,  intended  a  rule  as  to  the  dis- 
position of  the  property  to  be  applied  in  one  case,  which  was  not  to  be 
applied  in  another  ?  When  the  bonds  of  matrimony  are  dissolved,  no  mat- 
ter for  what  cause,  there  is  just  reason  for  restoring  at  least  the  injured 
party  to  the  same  situation,  as  near  as  may  be,  occupied  by  him  or  her 
before  the  marriage.  This,  we  think,  the  Court  has  the  power  in  its  dis- 
cretion to  do,  under  the  provisions  of  the  Act  of  1799,  c  19. 

But  it  is  said  that  this  act  is  repealed  by  the  Act  of  1835,  c.  26,  which 
makes  different  provisions,  and  only  authorizes  the  Court  to  allot  alimony, 
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in-  cases  of  divorce  a  vinculo,  as  in  cases  of  divorce  a  mensa.  By  the 
twenty-third  section  of  that  act  it  is  provided  that  it  shall  be  in  force  from 
and  after  its  passage,  and  that  nothing  therein  contained  shall  be  so  con- 
strued as  in  any  way  or  manner  to  affect  any  suit  that  mi^  be  already 
brought  and  undetermined  in  any  of  the  courts  of  this  State  for  a  divorce 
either  total  or  partial ;  but  said  suits  shall  remain  and  be  proceeded  in, 
heard  and  determined  by  said  courts,  according  to  the  laws  in  force  at  the 
time  of  bringing  the  same.  This  suit  was  pending  before  the  passage  of 
the  act ;  but  it  is  said  that  the  proviso  is  unconstitutional  and  void.  We 
do  not  liiink  so.  It  is,  we  apprehend,  for  the  first  time,  contended  that  the 
legislature  has  not  the  power  when  about  to  establish  a  new  rule  of  action, 
to  give  to  it  an  operation  entirely  prospective.  We  think,  therefore,  there 
is  no  law  either  written  or  unwritten  which  forbids  this  decree. 

But,  2,  has  any  injury  been  done  by  the  decree  to  the  defendant  ?  Surely 
not  Shall  a  man,  who  has  violated  his  matrimonial  vows  in  every  disgust- 
ing form,  and  by  harsh  and  unkind  treatment,  forced  hb  wife  to  seek  pro- 
tection in  a  rescission  of  her  nuptial  contract,  be  heard  when  he  asks  a  sopport 
out  of  her  estate  ?    It  is  mockery,  worse  than  mockery. 

But,  it  is  said  3,  that  there  are  creditors  whose  rights  [187]  ought  to 
be  protected,  and  that  for  this  purpose  an  account  ought  to  be  taken.  The 
rights  of  creditors  stand  in  a  very  different  light  from  those  of  the  defend- 
ant, and  the  Court  would  be  disposed  to  protect  them  so  far  as  it  could, 
but  it  does  not  see  how  this  can  be  done  by  taking  an  account.  The  cred- 
itors are  no  parties  to  this  suit,  and  therefore  no  action  of  the  Court  can 
affect  their  rights,  and  it  cannot  possibly  decree  a  satisfaction  of  their  debts, 
and  to  leave  a  portion  of  the  property  in  the  hands  of  the  defendant  for 
that  purpose,  would  be  no  security  at  all.  The  defendant  has  no  right  or 
power  to  resist  the  decree  by  constituting  himself  the  guardian  of  his 
creditors. 

But  still  this  court  will,  so  far  as  it  can  consistently,  attend  to  their  interest 
and  will,  for  that  purpose,  leave  out  of  the  decree  the  lands  of  the  defendant, 
because  they,  having  been  sold,  there  is  nothing  but  an  equity  of  redemp- 
tion of  which  he  cannot  deprive  his  creditors,  and  because  we  do  not  con- 
sider it  necessary  or  prudent  to  involve  the  petitioner  in  any  controversy 
which  may  arise  out  of  an  offer,  on  her  part,  to  redeem  under  the  decree. 
And  the  tract  of  land  of  one  hundred  acres,  said  to  belong  to  the  father  of 
the  defendant,  will  also  be  left  out  of  the  decree. 

The  decree  of  the  court  below,  with  the  exception  of  this  modification, 
will  be,  in  all  things,  affirmed. 
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HOUSE  V.  MITCHELL. 

[188]  Ancestor  and  Hbib.  Heir's  HabiUty  on  ance$tor^s  eoventmt  of  warranty.  All  the 
heirs  constitnte  bat  one  representative  of  the  ancestor,  and  their  liability  upon  his  covenant 
of  warranty,  is,  in  its  nature,  joint,  and  it  is  not  made  several  also  by  the  Act  of  1789, 
c.  67. 

Same.  Practice — original  writ — procus.  In  an  action  against  heirs  on  their  ancestor's 
covenant  of  warranty,  the  original  writ  must  be  sent  out  against  all,  and  if  it  be  served  on 
some,  and  returned  non  tit  vneenitu  as  to  others,  the  plaintiff  must  sue  out  an  alias  and 
plui'ies  against  those  not  served,  before  he  can  declare  against  those  served. 

Same.  Pleadmg^  abatement — heirs  must  be  joined.  In  an  action  against  heirs  on  their  ances- 
tor's covenant  of  warranty,  if  tlie  defendants  plead  that  there  are  other  heirs  not  sued,  a 
replication  that  they  reside  beyond  the  jurisdiction  of  the  Court,  and  that  those  sued  are 
the  only  heirs  who  have  any  thing  by  descent,  is  bad  upon  general  demurrer. 

On  the  Idth  of  March^  1793,  James  Allison,  by  deed  of  bargain  and  sale, 
conveyed  to  John  Johnson  a  tract  of  land,  by  metes  and  bounds,  contain- 
ing 300  acres,  situate  in  Washington  county,  Tennessee.  In  this  deed  he 
covenanted  for  himself  and  his  heirs  with  Johnson  and  his  assigns  to  war- 
rant and  for  ever  defend  the  land  to  Johnson  and  his  heirs  and  assigns 
qgainst  all  persons  whatsoever.  On  the  11th  of  November,  1797,  Johnson 
conveyed  the  same  land  to  George  House,  the  plaintiff,  by  deed  of  bargain 
and  sale  with  similar  covenant  of  warranty.  And  on  the  29th  of  August, 
1801,  House  conveyed  the  land  to  Peter  French  with  like  covenant 

After  the  conveyance  by  Allison  to  Johnson,  one  Ephraim  Murray  en- 
tered 118  acres  of  the  land  as  vacant  and  unappropriated  in  the  office  of  the 
surveyor-general  of  the  district  in  which  it  lies,  and  obtained  a  grant  for 
it.  Upon  this  title  Murray  sued  French  in  ejectment,  and  evicted  him  from 
the  118  acres.  The  heirs  of  French  thereupon  sued  House  upon  the 
covenant  of  warranty  in  his  deed  to  their  ancestor,  and  on  the  5th  of 
August,  1828,  recovered  judgment  against  him  for  $843.44^  damages  and 
costs.  To  recover  over  against  the  heirs  of  Allison,  House  brought  his 
action  of  covenant  upon  the  clause  of  warranty  in  the  deed  from  Allison  to 
him,  in  Washington  Circuit  Court. 

The  capias  was  issued  September  13,  1832,  to  the  sheriff  of  Washing- 
ton against  James  A.  Mitchell,  Owen  Boberts  [139]  and  Jane  his  wife, 
and  William  Collom  and  Eliza  his  wife.  The  sheriff  returned  the  writ 
executed  on  Mitchell  and  Roberts  and  wife,  and  as  to  Collom  and  wife,  that 
they  were  non-residents.  An  alias  and  phiries  were  issued  on  the  10th  of 
February  and  17th  of  August,  1834,  respectively,  to  the  sheriff  of  Washing- 
ton, and  returned  in  the  same  way  as  to  Collom  and  wife.  House,  there- 
upon, at  July  term,  1837,  filed  his -declaration  against  Mitchell  and  Roberts 
and  wife,  as  heirs-at-law  of  Allison,  who  was  grandfather  of  Mitchell  and 
Mrs.  Roberts. 
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The  defendants  pleaded  in  abatement  that  besides  themselves  there  were 
other  heirs  of  the  James  Allison  in  the  declaration  mentioned,  and  set  oat 
their  names  and  places  of  residence,  averred  that  thej  were  still  alive,  and 
concluded  ^^  wherefore,  because  thej  are  not,  nor  is  either  of  them  named 
in  the  said  writ  and  declaration,  the  said  defendants  pray  judgment  of  the 
said  writ  and  declaration  and  that  they  may  be  quashed,^'  i&c  This  plea 
was  verified  by  the  oath  of  the  agent  of  defendants. 

The  plaintiff  replied  ^  that  on  the  day  of  the  suing  out  of  the  original 
writ  in  this  case,  to  wit,  on  the  13th  day  of  September,  1832,  the  defend- 
ants, James  A.  Mitchell,  Owen  Roberts  and  Jane  his  wife,  and  William 
GoUom  and  Eliza  his  wife,  against  whom  said  writ  issued,  were  the  only 
heirs-at-law  of  James  Allison,  deceased,  who  resided  at  that  time  in  the 
State  of  Tennessee,  and  within  the  jurisdiction  of  the  Ck>urt :  and  they  were 
also  the  only  heirs-at-law  of  said  James  Allison,  who  had  any  assets  of  the 
said  James  in  the  plea  mentioned,  in  their  hands  by  descent  from  him  ;  and 
on  the  day  of  suing  out  the  writ  all  the  other  heirs  of  said  James  men- 
tioned in  the  plea,  resided  beyond  the  limits  of  the  State  of  Tennessee," 
and  concluded  with  a  verification.  To  this  replication  the  defendants  de- 
murred, and  the  plaintiff  joined  in  demurrer. 

At  March  term,  1838,  the  demurrer  was  argued  before  Judge  Powell 
of  the  first  circuit,  who  sustained  it,  and  gave  judgment  that  the  suit  b^ 
abatif  d.     The  plaintiff  appealed  in  error. 

[140]  J.  A.  McKiNNET,  for  the  plaintiff.^ 

LucKT  and  R.  J.  McEinnbt,  for  the  defendants,  said  that  a  part  of  the 
heirs-at-law  of  a  warrantor  could  not  be  sued  upon  a  covenant,  and  part  left 
out;  to  which  point  they  cited  Hammond  on  Parties,  143  ;  1  Chitty's  PL 
89,  40 ;  1  Com.  Dig.  Abatement,  F. ;  9  Viner's  Ab.  67 ;  7  Bac  Ab.  Wai^ 
ranty,  N.  That  a  portion  of  the  heirs  being  out  of  the  jurisdiction  of  the 
Court  does  not  authorize  a  suit  to  be  brought  against  those  who  are  within 
the  jurisdiction.  6  Term  Rep.  327;  18  Johnson,  253;  1  Strange,  473; 
1  Haywood,  283. 

Reese,  J.,  delivered  the  opinion  of  the  Court.— ^ This  is  an  acdoa 
against  a  portion  of  the  heirs  of  a  warrantor,  in  a  deed  of  bargain  and  sale 
after  an  ieviction  of  the  bargainee;  and  the  question  is,  whether  the  writ 
should  not  have  been  sent  out  against  all  the  heirs ;  and,  whether  if  any  of 
them  could  not  have  been  found,  or  were  citizens  of  another  State,  the  legal 
means  in  force  in  this  State  should  not  have  been  exhausted  by  like  issu- 
ance and  return  of  an  cdiiu  and  a  phtrtes  writ  before  the  plaintiff  could  be 
at  liberty  to  proceed  against  that  portion  of  the  heirs,  upon  whom  process 
may  have  been  served  ? 

We  think  all  the  heirs  should  have  been  sued.    They  all  constitute  but 

I  The  late  reporter  left  no  memoranda  of  the  argument  of  the  plaintifir,  nor  any 
•brief  of  the  counsel.— Rbpobtbb. 
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one  representative  of  the  ancestor.  The  claim  against  them  is  joint,  and  of 
that  character  to  be  unaffected  by  the  provisions  of  our  Act  of  Assembly^ 
1789,  c  57,  making  certain  liabilities  joint  and  several.  They  must,  there- 
fore, all  have  been  sued. 

But  it  is  argued  with  much  force  and  ingenuity,  that  as  the  process  of 
outlawry  does  not  exist  in  this  State  to  issue  a  writ,  and  an  altcu  and 
pluries  steps  necessary  before  a  party  could,  in  England,  be  outlawed, 
would  be  useless  here.  The  practice,  however,  has  always  been  followed 
with  us,  and  it  was  sanctioned  by  the  early  case  of  Sherwood  v.  Davis,  in 

1  Haywood,  283,  and  has  never  been  departed  from.  The  evil  of  the  delay 
which  the  practice  produces  is  perhaps  more  than  counterbalanced  by  the 
chance  furnished  of  [141]  the  non-resident  party  coming  within  the  juris- 
diction of  the  Court  before  the  return  o{  the  pluriea. 

The  legislature  has,  by  statute,  1784,  c  11,  §  4,  adopted  a  similar  prac- 
tice in  case  of  scire  facias  against  heirs,  requiring,  as  against  the  non-residents, 
the  return  of  two  nikils.  The  practice  in  question,  moreover,  has  been  so 
long  and  so  uniformly  pursued,  that  if  we  deemed  it  inconvenient,  and,  at 
present  unsustained  by  the  grounds  which  originally  led  to  its  adoption,  we 
should  hesitate  to  change  it,  but  should  refer  those  who  might  wish  to  do 
so,  to  the  legislative  department  Lei  the  judgment  be  affirmed, 

NoTB.  —  Though  heirs  in  our  law,  who  are  in  by  descent,  are  tenants  la  common, 
yet  they  are  so  fiu:  like  coparceners  at  common  law,  that  they  are  quasi  unum  corpus; 
one  of  them  is  not  part  of  an  heir,  but  all  of  them  are  but  unus  hares.  Co.  Lit.  b.  168, 
lit  §  813. 

As  to  the  process  necessary  to  enable  the  plaintiff  to  declare  against  those  not 
served,  besides  the  case  in  1  Haywood,  see  Anonymous,  2  Hajwood,  70 ;  Price  v.  Sdales, 

2  Murphy,  199 ;  and  the  analogous  case,  Whitaker  v.  Young,  2  Cowen,  669.  Where 
there  are  two  defendants,  and  only  one  has  appeared  or  is  in  custody,  then  after  pro- 
ceeding to  outlawry  against  the  other,  it  is  the  practice  to  declare  against  him  alone 
who  has  appeared,  stating  the  outlawry  of  the  other  in  the  commencement  of  the 
declaration.  2  Archbold's  Pr.  178,  179 ;  Lee's  Dictionary  of  Pr.,  Outlawry  and  capias 
vtlagatum.  After  the  outlawry,  the  outlaw  was  proceeded  against  by  general  or  special 
capias  uUagatum,  whereby  he  or  his  estate  was  made  liable  to  the  satisfiiction  of  the 
plaintiff's  demand.  2  Archboid's  Pr.  177,  178 ;  2  LUly's  Ent  465,  466 ;  Archbold's 
Forms,  524.  QiMsre,  what  proceedings  can  be  had,  by  our  law,  against  the  party  as  to 
whom  the  alias  and  pluries  have  been  returned  non  est  inventus  f 

As  to  our  common  covenant  of  warranty,  and  the  remedy  thereupon,  see  4  Kent's 
Com.  468-480,  and  cases  there  referred  to. 


KnoxTille.    June  Term,  1838. 
JORDAN  V.  BLACK. 

[142]  HusBARD  AND  WiFE.  Conveyance  in  fraud  of  mariial  rights,  A  disposition  made  by 
nfeme  sole  of  her  property  after  a  contract  of  marriage  and  before  solemnizatioo,  will  be 
fimudulent  as  Against  the  husband  who  has  been  kept  ignorant  of  the  transaction.  2  P.  W. 
674;  2  Bro.  C.  C.  846;  1  Yes.  Jr.  22;  2  Cox,  28;  1  Cond.  £ng.  Ch.  188. 
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Samb.  Same  —  excepUoiu.  This  nile  is  perhaiw  without  exceptions,  so  fer  as,  by  impM^ 
tion,  it  denies  the  husband  the  power  to  disturb  a  disposition  of  which  he  was  ill>rmed 
before  the  marriage.  But  so  far  as  it  afBrms  his  power  to  set  aside  a  disposition  concealed 
from  or  unknown  to  him,  it  admits,  it  seems,  of  two  classes  of  exceptions:  1,  founded  on 
the  meritorious  objects  of  the  conveyance;  2,  on  the  husband*s  situation  as  to  pecuniary 
means.  7  Cond.  £ng.  Ch.  194,  196.  [Ace.  Saunders  v.  Harris,  1  Head,  208;  Green  v. 
Goodall,  1  Cold.  410,  citing  this  case.] 

Same.  Conveyance  ofdavee  to  a  trtutee.  If  hfeme  sole,  between  the  contract  and  solemniza- 
tion of  an  intended  mairiage,  convey  her  slaves  to  a  trustee  to  emancipate  them  at  her 
death,  and  the  intended  husband  be  informed  of  the  conveyance  before  the  solemnization, 
the  Court,  without  inquiring  whether  the  objects  of  the  conveyance  were  meritorious,  snd 
without  laying  any  stress  on  his  pecuniary  situation,  would  not  entertain  the  husband's  bill 
to  Bet  aside  the  conveyance. 

Same.  EffecU  of  wuch  comveyance.  Such  a  conveyance  vests  the  trustee  with  the  legal  title, 
and  the /erne  with  an  equitable  life-estate  in  the  slaves,  and  a  aale  of  them  by  the  husband 
is  equally  an  injury  to  both  interests. 

Gideon  Morgan,  Sen.,  of  Kingston,  by  his  will  made  and  published  on  the 
8th  of  May,  1828,  gave  a  large  and  valuable  portion  of  his  real,  and  all  his 
personal  estate,  including  his  slaves,  to  his  wife,  Elizabeth.  She,  about 
the  middle  of  the  aftelnoon  of  the  7th  of  October,  1834,  being  on  that  even- 
ing to  intermarry  with  Hambright  Black,  the  defendant,  who  had  no  prop- 
erty, and  was  much  embarrassed  by  his  debts,  sent  for  Henry  S.  Purris, 
deputy  clerk  of  the  County  Court  of  Boane,  and  requested  him  to  draw 
a  deed,  in  which,'  after  reciting  the  intended  marriage,  and  that  she  was 
absolute  owner  of  certain  slaves  by  name,  in  consideration  of  the  sum  of 
one  dollar  paid  by  Lewis  W.  Jordan,  the  complainant,  bargained,  sold,  and 
conveyed  to  him,  his  heirs,  &c.,  said  slaves  and  their  increase,  but  to  remain 
in  her  possession,  and  be  under,  and  subject  to  her  control  during  her 
natural  life,  not  to  be  sold  by  Jordan,  his  heirs,  &c.,  but  to  be  held  by  him 
and  them  at  her  death,  to  emancipate  them  and  their  increase,  to  efifect 
which  emancipation,  he  and  they  were  to  have  the  right  to  hire  them  out 
for  such  time  [143]  as  might  be  necessary  to  raise  a  fund  sufficient  for  tliat 
purpose,  reserving  to  herself  the  right  to  emancipate  any,  or  all  of  them  or 
their  issue,  at  any  time  during  her  life. 

This  deed  she  immediately  executed  and  acknowledged  before  Purris,  as 
deputy  clerk,  and  requested  him  to  cause  it  to  be  registered,  which  was 
done  the  same  evening,  and  before  the  issuing  of  the  license  for  the  mar- 
riage. At  its  execution,  besides  Mrs.  Morgan  and  Purris,  no  one  was 
present,  except  Amanda  Ashley,  an  inmate  of  her  house,  and  C.  W. 
Hardin,  a  clerk  in  her  store,  and  he  only  part  of  the  time.  So  soon  as 
Purris  had  retired  with  the  deed,  she  sent  for  Black  to  the  tavern,  whither 
he  had  gone  but  a  short  time  before  from  her  house,  to  dress  for  the  wed- 
ding. On  his  arrival,  according  to  the  statement  in  his  answer,  **6he 
informed  him  of  the  attempt  to  make  an  arrangement  for  the  freedom  of 
the  negroes ;  that  Purris  had  written  and  taken  away  some  instrument  of 
writing,  conveying  the  negroes  to  complainant  for  the  purpose,  but  reserv- 
ing to  her  the  possession,  control,  and  right  to  emancipate  them  at  any  time 
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during  her  life,  and  Wanted  to  know  what  he  thought  of  it.  He  told  her  it 
was  entirely  unexpected  to  him,  and  he  could  not  consent  to  it ;  that  it 
would  place  him  and  her  in  a  situation  he  did  not  wish  to  occupy ;  that 
it  would  be  virtually  offering  the  negroes  their  liberty  to  shorten  her  life, 
&C.,  &c.,  adding  other  remarks  to  apprise  her  of  the  consequences  of  the 
measure,  and  make  her  hesitate  bef6re  completing  an  arrangement,  so 
evidently  calculated  to  embarrass  herself  and  him,  and  furnish  grounds  for 
apprehensions  and  fears  in  every  way  inconsistent  with  domestic  happiness 
and  peace.  She  replied,  that  she  hardly  knew  what  to  do,  but  said  the 
consideration  mentioned  in  the  instrument  was  only  one  dollar,  which  she 
had  not  received ;  that  she  did  not  consider  that,  or  any  other  instrument 
binding  until  the  consideration  had  been  paid,  and  that  she  would  not 
receive  it"  He,  being  thus  assured  that  the  instrument,  whatever  might 
be  its  nature,  was  not  executed,  cu  she  understood  tV,  and  that  it  should  not 
be,  remained  with  her  till  the  marriage,  which  took  place  one  or  two  hours 
afterwards. 

The  negroes  continued  in  Black's  possession  ader  the  [144]  marriage 
till  the  8th  of  December,  1836,  when  the  complainant  filed  his  bill  in  the 
Chancery  Court  at  Kingston,  stating  the  above  facts,  and  that  Black 
claimed  the  negroes  as  his  own  property,  notwithstanding  the  deed ;  had 
repeatedly  offered  to  sell  them  as  slaves ;  that  he  had  recently  confessed 
certain  judgments,  and  had  directed  the  sheriff  of  Boane  to  levy  executions 
thereof  on  the  negroes  and  sell  them  as  his  property ;  that  he  had  threatened 
to  sell  them  out  of  the  country,  and  charging  that  he  would  do  so  unless 
restrained ;  that  complainant  would,  if  not  prevented,  execute  the  trust 
vested  in  him  by  the  deed  of  Mrs.  Black,  who  still  desired  it  to  be  done, 
and  was  unwilling  that  the  negroes  should  be  sold :  praying  that  Black 
might  be  perpetually  enjoined  from  selling,  or  sending  off  out  of  his  pos- 
session all  or  any  of  said  negroes ;  that  he  should  be  enjoined  to  keep 
them  in  his  possession  for  the  use  of  his  wife  and  himself  until  her  death, 
should  he  survive  her,  to  the  end  that  the  trust  might  be  executed,  and  for 
general  relief. 

Black's  answer  stated  the  facts  relative  to  the  execution  of  the  deed  and 
his  knowledge  of  its  existence  as  they  are  above  detailed ;  and  the  proof 
corresponded  therewith.  There  was  much  other  proof,  but  the  above  state- 
ment exhibits  all  of  it  that  is  necessary  to  present  the  questions  of  law 
debated  and  decided. 

The  cause  was  brought  to  hearing  at  March  term,  1838,  of  the  Chancery 
Court,  before  his  Honor  Chancellor  Williams,  who  dismissed  the  bill  with- 
ont  prejudice.    The  complainant  appealed. 

J.  H.  Crozier  and  G.  S.  YEBOER,for  complainant —  1.  The  only  ques- 
tion in  cases  where  fraud  upon  marital  rights  is  charged  is,  was  the  convey- 
ance made  without  the  privity,  i.e.,  without  the  knowledge  of  the  husband  ? 
If  it  was,  in  most  cases  it  would  be  void.    If  not,  in  all  cases,  it  would  be 
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good.  1  Ves.  Jr.  28  ;  1  Story's  Eq.  §  273  ;  Newladd  Cont  424,  428 ;  St. 
George  v.  Wake,  7  Eng.  Cond.  Gh.  188 ;  1  Russell,  490.  All  the 
elementary  writers  say  it  must  be  done  without  the  privity  of  the  intended 
husband.  ^Privity"  means  joint  knowledge  with  another  of  a  private 
concern,  implying  often  consent  and  concurrence.  It  is  not  [145]  a  ques- 
tion, however,  of  contract,  requiring  his  assent  or  agreement,  other  than 
that  which  is  to  be  inferred  from  knowledge  of  the  deed,  and  consequent 
solemnization  of  the  marriage.  It  is  for  fraud,  not  for  want  of  assent,  that 
the  transaction  is  to  be  impeached ;  and  the  fraud  consists  in  conyeying 
after  a  treaty  of  marriage,  and  concealing  the  fact  from  the  husband.  But 
if  the  husband  had  notice  before  the  marriage,  though  but  ten  minutes 
before,  it  is  no  fraud  on  him ;  he  need  not  have  consummated  it.  The 
secret  conveyance  would  be  a  good  defence  to  an  action  for  breach  of 
promise  of  marriage.  7  Cond.  Eng.  Ch.  192,  and  authorities  above 
cited. 

2.  Here  Black  had  knowledge  of  the  fact  that  the  deed  had  been  made. 
Her  erroneous  conclusion  that  it  could  not  operate  without  payment  and 
receipt  of  the  nominal  consideration,  does  not  alter  the  law.  It  is  the  de- 
fence of  ignorance  of  the  law.  Shot  well  v.  Murray,  1  Johns.  Ch.  512 ;  6  Id. 
169  ;  8  Yerger,  500.  She  distinctly  informed  him  of  all  its  contents,  and 
where  it  was,  which  was  all  the  notice  required.  1  Story's  Eq.  §  400.  She 
did  not  inform  him  it  was  registered,  because  she  did  not  know  it ;  nor 
would  it  make  any  difference  whether  registered  or  not  In  case  it  was 
not,  it  would  only  be  void  as  to  creditors  and  purchasers  without  notice. 

3.  But  there  is  a  class  of  cases  of  which  Hunt  v.  Matthews,  1  Yemon, 
408,  is  an  e;cample,  in  which  notice  to  the  husband  is  dispensed  with,  on 
account  of  the  meritorious  character  of  the  object,  and  the  husband's  pecun- 
iary circumstances  and  condition.  Freedom  of  the  slaves  at  Mrs.  Black's 
death  is  such  a  possibility  as  the  law  will  notice  and  secure.  McCutchen 
V.  Price,  3  Haywood,  211 ;  David  v.  Bridgmon,  2  Yerger,  559,  563 ;  and 
as  soon  as  the  deed  was  made  the  slaves  became  vested  with  such  an  inter- 
est in  their  freedom  as  it  is  consistent  with  the  policy  of  law  to  protect. 
Fisher's  Negroes  v.  Dabbs,  6  Yerger,  119,  126,  128 ;  Act  of  1833,  c.  81. 
Any  instrument  which  expresses  the  volition  of  the  master  that  the  slave 
shall  be  free,  is  good  as  between  the  master  and  slave.  2  Yerger,  123,  126. 
It  is  therefore  insisted  that,  as  soon  as  the  deed  was  made,  the  [146] 
slaves  acquired  a  right  to  have  the  provision  for  their  benefit  perfected ; 
and  that,  in  such  case,  no  subsequent  act  of  the  party  who  makes  the 
deed  can  divest  the  right  of  the  slave. 

4.  The  provision  for  the  negroes  will  not  be  defeated  by  the  fact  that 
Jordan,  the  trustee,  was  not  cognizant  of  the  deed ;  for  if  he  had  refused 
to  assume  the  trust,  a  court  of  equity  would  supply  a  trustee.  Co.  Lit* 
113,  a,  note  2;  6  Ves.  663;  8  Ves.  570,  574;  2  Siory's  Eq.  §§  1058, 
1061. 
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ChubchWell,  for  the  defendant,  insisted  that  the  deed  was  void  because 
no  consideration  passed  and  no  interest  accrued  to  the  negroes  or  to  Jordan 
at  the  time  of  its  execution,  and  never  could  afterwards ;  1  Harrison's  Ch. 
57  ;  Cowper,  434 ;  4  Eq.  266 ;  because  it  was  not  delivered  till  afler  the 
marriage,  and  then  Black  gave  no  assent  to  it  either  express  or  implied ; 
because  the  power  reserved  to  Mrs.  Morgan  destroyed  the  estate  conveyed 
to  Jordan,  2  Vernon,  510;  Roberts  on  Frauds,  c.  6 ;  because  it  is  against 
the  policy  of  law,  dnd  inconsistent  with  the  safety  and  security  of  human 
life,  equivalent  to  an  offer  of  freedom  to  the  negroes  to  destroy  the  life  of 
their  mistress ;  Newland  on  Cont.  157,  497 ;  because  it  was  signed  afler 
the  treaty  of  marriage  concluded,  only  an  hour  or  two  before  the  cere- 
mony, privately,  and  without  the  knowledge  or  consent  of  Black,  and  there- 
fore a  fraud  upon  his  marital  rights.  Newland,  497  ;  1  Fonblq.  258,  270 ; 
2  Vernon,  500 ;  'Reeve's  Dom.  Rel.  182 ;  2  Ch.  43 ;  Carlton  v.  Dorset, 
2  Vernon,  17;  Pitt  v.  Hunt,  1  Vem.  18;  2  Vern.  270;  2  Atk.  421 ;  1 
Story's  Eq.  §  273  and  authorities  cited. 

But  Black  is  to  be  regarded  as  a  purchaser,  and  all  the  authorities  which 
show  that  a  deed  made  to  defraud  subsequent  purchasers  is  void,  equally 
apply  to  this  case.  2  Ves.  11 ;  2  Atk.  481 ;  1  Fonblq.  148  ;  and  the  no- 
tice which  he  had  could  not  make  that  good  which  was  void  by  statute. 
Newland  on  Cont  358.  Whenever  the  intent  to  deceive  appears  the  con- 
veyance is  void,  and  the  pretence  of  discharging  a  moral  obligation  will  not 
save  a  fraud,  or  give  merits  where  none  existed  before.  Fonblq.  272 ; 
Newland  on  Cont.  352. 

[147]  Reese,  J.,  delivered  the  opinion  of  the  Court.  —  Elizabeth  Mor- 
gan, who  was  the  relict  of  Gideon  Morgan,  Sen.,  and  the  owner  of  several 
negroes,  of  a  mercantile  establishment,  and  of  valuable  real  estate,  being 
without  any  children  and  of  a  somewhat  advanced  age,  entered  into  a  trea- 
ty of  marriage  with  the  defendant,  who  was  a  widower  with  three  children. 
He  is  much  younger  than  Mrs.  Morgan,  and  he  was  without  property  and 
in  debt  at  the  period  in  question.  On  the  day  of  the  marriage  Elizabeth 
Morgan  executed  a  deed  in  which  she  recited  that  she  was  about  to  enter 
into  a  marriage,  and  by  which  she  conveyed  all  her  negroes  to  the  com- 
plainant in  trust  to  be  emancipated  at  her  death,  but  in  the  mean  time,  and 
daring  her  life,  to  remain  in  her  possession  and  under  her  control :  and  she 
reserved  power  to  emancipate  them  herself  during  her  life.  The  marriage 
took  effect 

The  defendant,  the  husband,  being  about  to  sell  the  negroes  in  question^ 
or  some  of  them,  the  complainant  has  filed  this  bill  to*  enjoin  and  restrain 
him  from  doing  so. 

The  prayer  of  the  bill  is  resisted  on  the  part  of  the  defendant  on  the 
ground  that  the  deed  was  in  fraud  of  his  marital  rights,  and  that  therefore 
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a  court  of  chancery  shall  not  assist  the  complunant  or  lend  its  aid  and 
protection  to  the  interests  created  by  said  deed.  We  will,  for  the  present, 
consider  this  case  as  if  it  were  a  bill  to  set  aside  and  cancel  the  deed  ' 
the  complainant.  The  ground  upon  which  relief  is  given  against  a  diipfti- 
tion  of  property  by  the  wife  pending  the  treaty  of  marriage  is,  that  such 
disposition,  if  made  without  the  knowledge  of  the  husband,  disappoints  his 
just  expectations.  Such  relief,  therefore,  can  only  be  given  in  those  cases 
where  the  husband  has  been  kept  in  ignorance  of  the  transaction  up  to 
the  moment  of  the  marriage. 

If  he  has  been  informed  of  the  wife's  disposition  of  the  property,  he 
may  on  that  ground  refuse  to  carry  the  marriage  into  effect ;  if  be  do  not 
this  but  solemnizes  the  marriage,  he  cannot  afterwards  set  aside  the  dispo- 
sition by  her  made  of  the  property.  The  general  rule  to  be  gathered  from 
all  the  cases  is,  that  a  disposition  by  the  wife  of  her  property  after  a  con- 
tract of  marriage  and  before  it  has  been  solemnized,  will  be  [148]  fraudu- 
lent as  against  the  husband  who  has  been  kept  ignorant  of  the  transaction. 
2  P.  W.  674 ;  2  Bro.  C.  C.  345  ;  1  Ves.  Jr.  22 ;  2  Cox,  28 ;  1  Mylne  & 
Keene,  510;  7  Con.  En.  Ch.  188. 

There  are  exceptions  to  this  rule  where,  although  the  intended  husband 
was  kept  in  ignorance  of  the  wife's  disposition  of  the  property,  the  dispo- 
sition, nevertheless,  has  been  held  good,  because  the  Court  took  into  consid- 
eration the  meritorious  object  of  the  conveyance,  or  the  situation  of  the 
intended  husband  in  point  of  pecuniary  means.  But  no  case  has  been 
shown,  or  it  is  believed  can  b6  produced,  where  the  intended  husband  be- 
ing informed  before  the  marriage  of  the  disposition  of  the  property  by  the 
wife,  has  been  permitted  to  set  aside  such  disposition. 

In  the  case  before  us,  it  appears  from  the  answer  that  after  the  execution 
of  the  deed  and  before  the  marriage,  the  defendant  was  informed  by  Mrs. 
Morgan  that  she  had  executed  the  conveyance,  and  was  fully  apprised  of 
its  contents.  Upon  his  remonstrating  against  the  arrangement,  she  said 
that  she  had  not  received  the  nominal  consideration  of  one  dollar  men- 
tioned in  the  deed,  and  told  him  that  she  would  not  receive  it ;  and  he  and 
she  were  both  of  opinion  that  unless  it  were  paid,  the  deed  would  not  be 
effectual.  Here,  then,  is  a  case  in  which  the  husband  was  fully  and  truly 
apprised  of  what  had  been  done.  And  if  this  were  a  bill  by  the  husband 
to  set  aside  this  disposition  of  the  property  as  fraudulent  against  him,  we 
would,  upon  the  authority  of  the  cases  on  this  subject,  be  constrained  to 
refuse  him  relief,  even  without  inquiring  whether  the  object  of  the  convey- 
ance be  meritorious,  and  without  laying  stress  upon  the  situation  of  the 
husband  in  point  of  pecuniary  means. 

It  is  still  more  clear  that  we  should  grant  the  relief  in  this  bill  prayed 
for.    The  complainant  has  the  legal  title  to  the  negroes  in  question  by  vu*- 
tue  of  the  conveyance ;  the  wife  of  the  defendant  has  the  equitable  title 
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for  life,  and  to  saj  nothing  of  the  question  of  emancipation,  the  sale  and 
conveying  away  of  the  negroes  would  be  destructive  of  the  equitable  title 
of  the  wife,  who  is  not  even  a  party  to  these  proceedings. 

Q149]  The  decree,  therefore,  of  the  chancellor  will  be  reversed,  and  the 
defendant  will  be  enjoined  from  selling  or  disposing  of  the  negroes. 


Enozville.    June  Temiy  1838. 
SMART  t;.  KING  ET  AL. 

Chanckry.  LtgacUi  —  who  takes.  The  residuary  clause:  "all  the  rest  of  my  estate  real 
and  personal,  to  be  equally  divided  between  my  grandchildren,"  includes  a  posthumotiB 
grandchild,  who  was  in  venire  maiirU  at  the  testator's  death.  1  Roper  on  Legacies,  c.  2, 
§  1,  snbsect.  8. 

On  the  15th  of  Jane,  1835,  Samuel  Todd,  of  Knox  county,  made  and 
published  his  last  will  and  testament,  of  which  he  made  Eli  King  and 
Charles  B.  Hodges,  executors.  After  certain  specific  bequests  there  was 
the  following  residuary  clause :  '^  All  the  rest  of  my  estate  real  and  per- 
sonal to  be  equally  divided  amongst  my  grandchildren. 

At  the  time  of  the  testator's  death  his  daughter,  Martha  Smart,  was 
pregnabt,  and  five  months  and  five  days  afterwards  was  delivered  of  a  son, 
Thomas  B.  Smart,  the  complainant  The  testator  had  eight  grandchildren 
bom  at  the  time  of  his  death ;  and  the  executors  being  advised  by  counsel, 
that  none  of  his  grandchildren  except  those  in  existence  at  the  time  of  his 
death  could  inherit  his  estate,  proceeded  to  divide  it  among  the  eight  in 
exclusion  of  the  complainant 

HiQ  fistther,  as  his  next  friend,  on  the  28th  of  March,  1836,  filed  this  bill 
in  his  name,  in  the  Chancery  Court  at  Knoxville,  against  the  executors 
and  the  other  grandchildren,  praying  the  Court  to  put  a  construction  upon 
the  will  for  the  guidance  of  the  executors,  and  to  determine  the  rights  of 
the  parties ;  to  enjoin  any  further  disposition  of  the  property ;  that  the  par- 
tition already  made  be  annulled,  and  another  partition  made,  giving  the 
complainant  an  equal  share  of  the  testator's  estate  with  the  other  grand- 
children ;  for  an  account  and  general  relief. 

The  executors  answered,  the  guardians  of  some  of  the  grandchildren  de- 
murred, and  the  bill  was  taken  for  confessed  as  to  the  rest 

[150]  The  cause  was  heard  on  the  11th  of  October,  1837,  by  Chancel- 
lor Bramlitt,  who,  being  of  opinion  that  the  complainant  was  not  entitled 
to  any  relief  in  the  premises,  dismissed  the  bill ;  and  the  complainant  ap- 
pealed in  error. 

Geobge  S.  Yeroer,  for  complainant,  said,  1.  By  the  old  rule,  in  con- 
struing a  devise  to  children  generally,  regard  was  had  to  the  time  of  making 
the  will,  and  children  then  alive  were  only  considered  capable  of  taking. 
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Hence  many  of  the  old  cases  and  dicta  of  the  judges  excluded  a  child  born 
within  nine  months  after  the  death  of  the  testator.     Fonblq.  584 ;  1  P. 
Wras.  342 ;  Prec-  in  Chancery,  470 ;  1  Ves.  Sen.  114,  note. 

But  the  Court  have  long  since  settled  that  a  devise  generally  to  a  class 
as  ^  children,''  no  period  being  fixed  for  the  legacy  to  vest,  vests  and  takes 
effect  at  the  death  of  the  testator.     2  Atkins,  122,  note;  5  Binney,  607. 

From  this  rule,  it  follows  that  all  who  come  within  the  descriptioo  of 
children,  and  are  in  law  capable  of  taking  at  that  tinde,  are  let  in,  and  of 
course  children  in  ventre  sa  mere^  because  they  are  for  all  these  purposes 
considered  as  being  children,  and  capable  of  taking. 

The  distinction  taken  in  1  P.  Wms.  342,  that  a  devise  generally  to  chil- 
dren applied  only  to  such  as  were  living  at  the  time  of  the  making  of  the 
will,  and  not  at  the  death,  has  been  overthrown  by  all  the  modem  cases; 
for  it  is  now  settled  that  the  legacy  vests,  not  in  the  children  in  existence 
at  the  making  of  the  will,  but  those  who  were  in  existence  at  the  death. 
2  Atkins,  122,  note,  and  cases  cited.  2  Wms.  on  Executor,  717 ;  5  Binnej, 
707 ;  Ward  on  Legacies,  123. 

It  follows,  therefore,  that  all  living,  or  in  existence  at  the  death,  must 
take.  The  question  then,  and  the  only  question  is,  whether  a  child,  in 
ventre  sa  mere,  is  considered  as  living,  or  in  existence.  If  it  is,  the  com- 
plainant is  entitled.  Fonblq.  586,  note;  2  Atkins,  117 ;  2  Ves.  Jr.,  Clark 
V.  Blake,  673 ;  2  Hen.  Blk.  399,  Doe  v.  Clarke ;  Lancaster  v.  LaSicasten 
5  Term  Rep.  49  ;  1  Murphy,  250 ;  Swifl  v.  Duffield,  5  Ser.  &  Rawle,  38 ; 
Trower  v.  Butt,  1  Sim.  &  St  90 ;  1  Chitty's  Blackstone,  130,  in  note. 

[151]  2.  But  supposing  the  old  rule  to  prevail,  as  in  1  P.  Wms.  842, 
that  it  should  only  refer  to  such  children  as  ^'  were  living  at  the  making  of 
the  will,"  still  we  must  recover,  for  all  the  cases  agree  that  a  devise  to 
children  "  living "  at  the  death  of  A.  includes  a  child  in  ventre  $a  mere,i 
because  it  is  living,  and  in  existence  at  that  time,  although  not  bom.  Now 
if  the  rule  is,  that  in  a  devise  to  children  none  shall  take  but  such  as  were 
liying  at  the  date  of  the  will,  it  follows  that,  if  the  child  be  in  ventre  sa 
mere  at  that  time,  it  is  a  living  child,  and  consequently  takes.  The  case 
in  1  P.  Wms.  342  decides  this. 

R.  J.  McKiNNET,  for  the  defendant,  said,  the  single  question  in  this 
cause  is,  whether  under  a  bequest  to  grandchildren  a  child  in  ventre  at  the 
death  of  the  testator  will  be  let  in  to  take  under  the  will  ?  and  in  support 
of  the  negative  cited  4  Bac  Abr.  Legacy,  341 ;  2  Fonb.  £q.  Book  4,  pt  1, 
§§  13,  14,  and  cases  there  cited. 

He  said  the  construction  b  to  be  made  as  matters  stood  at  the  time  of 
making  the  will.  To  that  time  reference  is  to  be  had  in  order  to  ascertain 
the  objects  of  the  testator's  bounty.  ^  Where  a  sum  of  money  is  given 
generally,  to  be  equally  divided  among  the  children  of  A.,  those  only  who 
are  living  at  the  death  of  the  testator  shall  take.  The  reason  is,  that  it 
was  the  intention  of  the  testator  that  the  legacy  should  then  vest,  and  that 
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the  legatees  should  then  receive  their  money."  2  Fonb.  Eq.  loc.  cit  §  13, 
and  note.  It  would  be  otherwise  when  it  was  the  apparent  intention  that 
the  legacies  should  not  vest  till  a  future  time,  —  all  who  were  born  before 
that  time  would  be  let  in. 

That  a  chUd  in  ventre  shall  not  be  let  in,  he  cited  also  1  P.  Wms.  341, 
and  cases  cited  in  note  2  ;  2  Atkins  (Saunders's  ed.)  122,  where  the  cases 
are  collected  and  classed ;  2  Bro.  C.  38 ;  1  Cox,  248 ;  Ambler,  708. 

TuRLEY,  J.,  delivered  the  opinion  of  the  Court  —  Samuel  Todd  made 
and  published  his  last  will,  in  which  is  the  following  residuary  devise: 
*^  All  the  rest  of  my  estate,  real  and  personal,  to  be  equally  divided  between 
niy  [152]  grandchildren.''  The  complainant  is  one  of  his  grandchildren, 
who  was  not  born  at  the  time  of  the  testator's  death,  but  was  in  ventre  sa 
mere^  and  the  question  is,  whether  under  these  circumstances,  he  is  entitled 
to  his  equal  portion  of  the  bequest  of  his  grandfather  ? 

Whatever  may  have  been  the  earlier  decisions  on  this  point,  it  would 
seem  that  there  is  not  at  present  any  doubt  that  the  complainant  is  entitled 
to  the  relief  sought  In  the  case  of  Trower  v.  Butts,  reported  in  Simon  & 
Stewart,  181,  and  in  1  Cond.  Eng.  Ch.  Rep.  90,  the  vice-chancellor  in 
commenting  on  this  subject  observes :  '*  It  is  now  fully  settled  that  a  child 
in  ventre  sa  mere  is  within  the  intention  of  a  gift  to  children  living  at  the 
death  of  a  testator ;  •  not  because  such  child  can  strictly  be  considered  as 
answering  the  description  of  a  child  living,  but  because  the  potential  exist- 
ence of  such  a  child  places  it  plainly  within  the  reason  and  motives  of  the 

gift." 

It  is  said  in  note  2,  to  Heath  v.  Heath,  2  Atkins,  121,  122,  ^'that  the 
general  rule  in  cases  of  this  nature  seems  to  be,  that  when  the  devise  or 
gift  to  the  children  is  general,  and  not  limited  to  a  particular  period,  then 
it  is  confined  to  the  death  of  the  testator ;  and  that  under  a  devise  to  chil- 
dren living  at  the  testator's  death,  a  child  in  ventre  sa  mere  shall  take ; " 
and  the  editor  cites  Pr.  Ch.  470 ;  2  Ves.  83 ;  Ambler,  348 ;  1  Bro.  Ch. 
532 ;  2  Bro.  Ch.  352 ;  Pr.  Cha.  50 ;  IP.  Wms.  345 ;  1  Ves.  85 ;  2  Bro. 
Ch.  320. 

In  the  case  of  Swift  v.  The  Executors  of  Swift,  5  Ser.  &  Bawle,  38,  the 
Supreme  Court  of  Pennsylvania  have  determined  ^  that  a  posthflmous 
grandchild,  in  ventre  sa  mere,  at  the  time  of  making  the  will  and  death  of 
the  testator,  is  entitled  to  a  grandchild's  share,  under  a  devise  and  bequest 
to  the  testator's  grandchildren,  the  children  of  his  deceased  son  Edward, 
of  all  the  residue  and  remainder  of  his  estate,  both  real  and  personal ; "  and 
this  is,  as  Judge  Duncan  in  that  case  says,  ^'  according  to  the  dictates  of 
common  sense  and  humanity ; "  for  a  child  ^  in  ventre  sa  tnere,  for  all  pur- 
poses for  his  benefit,  is  considered  as  absolutely  born  ;  he  takes  by  descent, 
and  by  distribution  is  entitled  to  the  benefit  of  a  [153]  charge  for  securing 
portions  for  children ;  may  be  an  executor,  may  have  a  guardian  assigned, 
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in  executory  devises  is  a  life  ~in  being,  and  may  be  vouched  in  a  common 
recovery."  The  authority  and  reasoning  of  the  cases  referred  to  are  satis- 
factory to  this  court. 

The  judgment  of  the  Court  below  will  therefore  be  reversed,  and  a  de- 
cree rendered  for  the  complainant  in  conformity  with  the  prayer  of  his  bill. 
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NASHVILLE.    DECEMBER  TERM,  1838. 
DONELSON   V.  YOUNG  AND   CLEMENTS. 

[156]  Chakcbbt.  Fraud  in  safe  of  a  chatUi  byfaise  affirmation,  A  machinist,  in  selling  a 
worthless  machine  for  a  good  one,  is  guilty  of  fraud,  whether  aware  or  ignorant  of  the  de- 
fect. [Ace.  Overton  17.  Phelan,  2  Head,  448.  And  as  to  concealment  of  latent  defect,  see 
Cardwell  o.  McClelland,  8  Sn.  150.] 

Sams.  ^010  ike  bwger  it  protected.  In  such  case,  equity  will  enjoin  the  seller  from  collecting 
a  negotifthle  security,  executed  for  the  price  of  the  machine,  and  compel  him  to  account  for 
any  part  of  the  purchase-money,  paid  to  him  or  his  bond  fidt  assignee.  See  1  M.  &  S.  625, 
626,  627. 

Same.  Atsignee,  But  an  assignee  of  such  security  without  notice,  express  or  implied,  of  the 
fraud,  will  not  be  enjoined  from  collecting  it. 

Clements,  who  was  a  machinist,  sold  to  Donelson  a  spinning-machine  for 
$100,  for  which  Donelson  executed  his  bill  single  dated  Sept.  18,  1831, 
payable  on  or  before  the  first  of  June,  1833.  The  machine  proved  to  be 
nearly  useless ;  and  on  being  informed  of  the  fact  he  acknowledged  that  he 
had  sold  it  for  a  good  one,  and  said  that  he  would  make  it  good.  In  attempt 
ing  to  repair  he  broke  it,  and  he  then  directed  it  to  be  sent  to  his  shop  where 
he  made  repairs  and  alterations,  but  without  bettering  the  machine.  On 
the  25th  of  May,  1833,  he  assigned  [156]  Donelson's  bill  to  Young,  who 
it  seems  had  no  notice  of  the  failure  of  the  consideration.  He  sued  Don- 
elson in  the  County  Court  of  Overton,  and  on  the  5th  of  August,  1834, 

Note. — In  Overton  v.  Phelan,  2  Head,  447,  Judge  McKlnney  says :  "It  is  settled 
that  where  goods  are  ordered  and  supplied,  or  manu&ctured  for  a  particular  purpose, 
there  is  an  implied  warranty  that  they  are  reasonably  fit  and  proper  for  that  purpose." 
CitiDg  this  case,  and  Chitty  on  Contracts,  450 ;  5  Bing.  588 ;  Story  on  Con.  §  885.  See 
also  Franklin  v.  Ezell,  1  Sn.  500,  where  the  same  learned  judge  again  cites  this  case. 
And  see  Westmoreland  v.  Dixon,  4  Hay.  228,  for  the  common-law  rule.  —  Ed. 
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recovered  judgment  for  $107.  To  enjoin  this  judgment  Donelson  filed 
his  bill  in  chancery  on  the  11th  of  September,  1834,  stating  the  sale  of  the 
machine  by  Clements  as  a  good  one  ;  that  it  proved  nearly  worthless ;  that 
he  had  signed  the  bill  to  Young,  but  only  colorably,  to  avoid  the  equitable 
defence  resulting  from  the  failure  of  the  consideration,  and  praying  an  in- 
junction, &c. 

The  answers  denied  the  charge  that  the  bill  had  been  assigned  colorably, 
and  alleged  that  it  had  been  done  fairly  for  a  valuable  consideration  before 
its  maturity,  and  without  notice  to  Young  of  the  failure  of  the  considera- 
tion ;  and  Clements's  answer  besides  set  up  a  specific  defence,  which  is  not 
stated  because  no  proof  was  adduced  tending  to  establish  it. 

His  Honor  the  Chancellor  dismissed  the  bill  as  to  Young,  and  ordered 
an  account  ot  the  bond  and  interest,  with  which  he  directed  Clements  to  be 
charged,  and  of  the  value  of  the  ;machine  with  which  he  was  to  be  cred- 
ited.    From  this  decree  Clements  appealed  in  error. 

S.  TuRNET,  for  the  complainant,  insisted,  that  the  pleadings  made  a 
clear  case  of  misrepresentation,  resulting  in  injury  to  the  trusting  party, 
of  which  the  Court  had  undoubted  jurisdiction. 

A.  CuLLOM,  for  the  defendants,  argued  that  the  complainant's  remedy 
was  at  law  upon  the  special  contract  stated  in  the  answer  of  Clements, 
which  contract,  he  insisted,  was  ffee  from  fraud  or  any  manner  of  misrep- 
resentation. Hence  there  was  no  ground  for  the  interference  of  a  court  of 
equity,  which  has  no  power  to  enjoin  purchase-money  unless  there  is  fraud 
and  misrepresentation,  to  which  point  he  cited  4  Yerger,  98,  Shenault  v. 
£aton.  He  said  that  the  decree,  in  reciting  the  facts  upon  which  it  pro- 
fesses to  be  based,  makes  out  a  case  of  warranty,  and  recites  no  fact  which 
sustains  the  jurisdiction ;  and  he  insisted  that  it  was  therefore  erroneous. 
10  Yer.  41,  Burdine  v,  Shelton. 

TuBNEY,  in  reply,  said  that  the  special  contract  stated  in  [157]  Clem- 
ents's answer  had  not  been  sustained  by  any  proof;  and  therefore  the  case 
stood  upon  the  fisicts  stated  in  the  bill,  which  had  been  fully  made  out 
in  evidence. 

Gbeen,  J.,  delivered  the  opinion  of  the  Court  —  It  is  very  clear  in  this 
case  that  the  machine  purchased  by  the  complainant  from  the  defendant 
Clements  was  wholly  worthless.  The  bill  charges  that  Clements  repre- 
sented that  the  machine  was  a  good  one,  and  thus  imposed  upon  the  com- 
plainant. This  allegation  is  supported  by  the  proof.  Thursey  Smith  says 
she  heard  Clements  admit  that  he  had  sold  the  machine  for  a  good  one. 
Where  a  party  misrepresents  a  material  fact  by  which  another  is  misled 
or  imposed  upon  to  obtain  an  undue  advantage  of  him,  it  is  fraud.  Story's 
£q.  §  192. 

In  this  case  Clements  was  the  manufacturer  of  the  article  sold.  It  was 
radically  defective,  so  as  to  be  of  no  value.  If  he  is  a  good  mechanic, 
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capable  of  makiDg  a  good  machine,  he  must  have  known  that  the  one  sold 
by  him  to  the  complainant  was  not  a  good  one,  and  by  his  representation 
intended  to  mislead  him.  If  he  is  not  a  master  workman,  he  must  be  sen- 
sible of  his  want  of  skill,  and  is  equally  culpable. 

In  either  point  of  view  he  is  guilty  of  fraud,  and  consequently  this  court 
has  jurisdiction  to  afford  relief. 

But  the  other  defendant  obtained  an  assignment  of  the  note  before  it  was 
due,  without  notice  of  complainant's  equity  ;  therefore  there  can  be  no  de- 
cree against  him.  Let  the  decree  he  affirmed  in  all  its  parts. 

Note.  —  The  opinion  of  BuUer,  J.,  in  Paisley  v.  Freeman,  8  T.  R.  51,  2  Smith's 
Leading  Cases,  46,  in  the  Law  Library,  seems  to  establish  the  followiDg  distinction 
between  fraud  and  deceit. 

A  fiilse  assertion,  whether  the  falsehood  was  known,  or  unknown,  to  the  asserter, 
made  in  some  dealing,  and  calculated  to  occasion,  and  occasioning,  ii^jury  to  another, 
is  a  deceit  in  law.  When  the  falsehood  of  the  assertion  is  known  to  the  asserter,  it  is 
then  fraud. 

Buller's  words  are  as  follows :  "  I  agree  that  an  action  cannot  be  supported  for  telling 
a  bare,  naked  lie ;  but  that  I  define  to  be  saying  a  thing  which  is  flEdse,  knowing  or 
not  knowing  it  to  be  so,  and  without  any  design  to  ii\jure,  cheat,  or  deceive  another 
person.  Eveiy  deceit  comprehends  a  lie ;  bat  a  deceit  is  more  than  a  lie  on  account 
of  the  yiew  with  which  it  was  practised  (namely)  its  being  coupled  with  some  dealing 
and  (with)  the  injury  which  it  is  calculated  to  occasion,  to  another  person.  .  .  . 
Knowledge  of  the  [158]  fiUsehood  of  the  thing  asserted  constitutes  fraud."  The  dis- 
tinction between  deceit  and  fraud — dolus  and  Jraus  —  seems  to  be  this,  deceit  is  any 
subtle  machination,  whether  in  words  or  deeds,  designed  to  circumvent.  Fraud  imports 
some  detriment  and  damage.  Every  fraud,  therefore,  is  a  deceit,  but  not  the  contrary. 
Fore.  Lex.  Verb.  Dolus.  Labeo  defines  deceit,  dolus  malus,  to  be  any  subtlety,  artifice, 
or  machination  employed  to  circumvent,  mislead,  and  deceive  another.  Potliier's  Pan- 
dects, Book  4,  tit.  8,  art.  1,  §  1,  subsec.  2. 

Whenever  a  security  for  money  has  been  obtained  by  fraud  or  deceit,  a  court  of  equity 
has  jurisdiction  to  relieve  against  it ;  and  its  being,  in  any  case,  a  simple  contract,  only 
makes  it  capable  of  being  relieved  against  in  a  court  of  law  too,  but  does  not  oust  the 
chancery  jurisdiction.  Dyer  v.  Tymewell,  2  Vernon,  122,  and  cases  cited  in  Mr. 
Baithby's  note  2;  especially,  Colt  v.  WooUaston,  2  F.  W.  164;  ChiUy  on  Bills,  119  ; 
Gladstone  v.  Hawden,  1  Maule  &  Selwyn,  517. 


.    nashville.   Deoember  Term,  1888. 
HARRIS  V.  MILLER. 

WATBttcx)UR8B.  JHght  of  JhocUfig  land  above,  A  right  of  permanently  overflowing  the  land 
of  another,  by  a  mill-dam  to  be  constructed  below  bis  line,  is  a  hereditament;  and  a  con- 
tract for  the  sale  of  it  must,  therefore,  be  in  writing.  Ace.  Bridges  v.  Paroell,  1  Devereux 
&  Battle,  192.    [Approved,  Large  v.  Dennis,  6  Sn.  697.] 

Pabtxkbship.  One  partner^  8  bUl  singlsy  effect  of  on  the  other*  s  liability.  Where  a  contract  of 
sale,  which  must,  by  law,  be  in  writing,  is  made  in  writing  under  seal,  with  one  partner, 
who  gives  his  bill  single  for  the  price  of  the  thing  purchased,  the  other  partner  cannot  be 
sued  npon  the  oonsitocation. 
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Harris  had  prepared  certain  timbers  with  which  he  intended  to  build  a 
mill  on  his  own  spring  branch.     Miller  and  one  Hayter,  having  entered 
into  a  partnership  to  erect  a  mill  upon  the  same  watercourse  just  helojff^ 
boundary  of  Harris's  land,  proposed  to  purchase  the  timbers,  and  also  llie 
right  to  back  the  water  upon  his  land. 

A  verbal  agreement  was  accordingly  made  between  them,  whereby,  m 
consideration  that  Hayter  would  confess  a  judgment  before  a  justice  for 
$100  in  favor  of  a  creditor  of  Harris,  and  that  Miller  would  stay  it,  Har- 
ris engaged  to  sell  them  the  timber,  and  grant  them  the  right  to  back  the 
water  upon  his  land. 

At  this  point  Miller  went  off  on  a  journey,  and  left  Hayter  to  go  on  with 
the  contract.  Harris  and  Hayter  drew  up  and  executed  under  their  seals, 
a  memorandum  of  the  agreement  of  the  foUowiug  tenor  :  ^  It  is  agreed  be- 
tween Thomas  K.  Harris  and  Thomas  B.  Hayter,  that  said  Harvis  sells  to 
[159]  said  Hayter  certain  mill  timbers,  prepared,  and  some  raised  on  his 
spring  branch,  for  which  said  Hayter  has  paid  $100 ;  and  said  Harris  agrees 
—  it  being  understood  that  Hayter  is  to  put  the  mill  upon  Esquire  Millers 
land  on  the  same  branch  —  that  said  Hayter  shall  have  the  right  to  back 
the  water  upon  his  land  within  twenty  yards  of  the  head  of  his  highest 
spring,  witness  our  hands  and  seals  this  3d  April,  1837." 

Hayter  had  already,  on  the  10th  of  March,  executed  his  bill  single 
promising  to  pay  Harris's  creditor  one  hundred  dollars  one  day  after  the 
date  of  the  bill,  and  on  the  6th  of  May  he  confessed  judgment  upon  it* 
but  the  judgment  was  not  stayed  by  Miller.  And  the  consideration,  there- 
fore, not  being  secured  to  be  paid  in  the  manner  provided  for  in  the 
verbal  agreement  between  the  parties,  Harris  sued  Miller  in  the  Grcuit 
Court  of  Overton,  in  assumpsit,  on  the  21st  of  September,  1838,  and 
declared  in  four  counts  upon  the  verbal  agi*eement,  specifying  the  terms  of 
it  in  each  with  slight  variations. 

The  defendant  demurred  to  the  declaration :  1 .  Because  it  showed  no 
'  debt  or  demand  due  from  the  defendant  to  the  plaintiff,  but  to  the  plaintiff's 
creditor.  2.  Because  the  action  was  founded  upon  a  supposed  promise  to 
answer  for  the  debt  of  another,  and  no  profert  was  made  of  any  written 
promise,  &c.  On  argument  of  this  demurrer  at  June  term,  1838,  it  was 
sustained  as  to  the  second  and  fourth  counts,  and  overruled  as  to  the  other 
two.  To  them  the  defendant  pleaded:  1.  Non-assumpsit.  2.  That  he  had 
been  ready  and  willing,  and  had  offered  to  secure  the  denland  of  the  plain- 
tiffs creditor  in  manner  and  form  as  the  plaintiff  in  declaring  alleged  he 
was  bound  to  do ;  but  said  creditor  had  refused  to  permit  him  to  do  it,  or 
to  accept  of  the  same,  and  this,  &c.  Issues  were  joined  upon  these  pleas, 
and  at  October  term,  1838,  they  were  tried  before  his  Honor,  Judge 
Mabchbanks,  of  the  thirteenth  circuit  and  a  jury  of  Overton.  The  facts 
submitted  to  the  jury  were  substantially  as  above  stated. 

His  Honor  charged  them,  in  substance,  that  to  entitle  the  plaintiff  to 
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recover  he  should  have  gnaranteed  the  privilege  of  damming  the  water  up 
his  spring  branch  to  Miller  as  well  [160]  as  to  Hayter,  and  said  guaranty 
to  Miller  should  have  been  in  writing,  a  parol  guaranty  of  such  privilege 
being  of  no  validity.  The  verdict  was  for  the  defendant,  and  the  plaintiff 
appealed  in  error. 

A.  CuLLOM,  for  the  plaintiff,  insisted :  1.  That  a  verbal  license  to  dam 
the  water  upon  the  plaintiff's  land  is  valid. 

Such  a  license  conveys  no  interest  in  land,  it  only  grants  a  temporary  and 
occasional  right  to  make  or  cause  an  erection  upon  the  land,  or  what  is  the 
same  thing  in  principle,  to  overflow  it  with  water.  7  Taunt.  374 ;  8  East, 
308;  5  Moore  &  Payne,  712;  2  Harrison's  Index,  1450;  10  Yerger,  211. 

2.  That  Hayter  and  Miller  made  the  agreement  jointly  and  were  part- 
ners in  the  transaction ;  and  Hayter  was  authorized  by  Miller  to  go  on 
with  the  contract,  and  consequently  the  written  agreement  executed  to 
Hayter,  the  partner  and  agent  of  Miller,  would  make  Hayter  tnistee  for 
Miller,  and  in  equity  secure  to  him  a  resulting  trust.  Watson  on  Partner- 
ships, 75  ;  Grow  on  Partnership,  49. 

3.  It  would  not  devolve  upon  Harris,  the  plaintiff,  to  prescribe  how  or 
to  whom  the  conveyance  should  be  made ;  the  credit  was  given  to  both  as 
partners,  and  he  executed  writings  to  Hayter,  knowing  he  was  the  partner 
and  agent  of  Miller ;  and  he  had  a  right  to  suppose  that  Hayter  would 
have  the  writing  so  di*awn  as  to  effectuate  the  objects  of  the  partnership, 
according  to  the  rights  and  interests  of  the  partners  themselves. 

S.  TuRNET,  for  the  defendant,  argued  that  the  right  to  overflow  another 
man's  land  is  a  permanent  interest  and  cannot  be  sold  but  in  writing,  and 
cited  1  Haywood,  248. 

Reese,  J.,  delivered  the  opinion  of  the  Court.  —  Upon  the  pleadings  and 
proofs  in  this  case,  the  Circuit  Court  charged  the  jury:  1.  That  a  verbal 
agreement  to  concede  the  privilege  of  permanently  overflowing  the  land  of 
the  plaintiff,  by  a  mill-dam  to  be  constructed  below  his  line,  would  not  be 
valid,  but  would  be  within  the  statute  of  frauds-;  and  2.  That  the  written 
agreement  between  the  plaintiff  and  Hayter,  securing  to  the  latter,  the 
privilege  in  question,  [161]  would  not  authorize  the  plaintiff  to  maintain 
this  action  against  Miller. 

The  first  proposition  lias  been  but  slightly  contested  in  argument,  and  it 
is  well  sustained  by  authority.  The  grant  of  such  privilege  confers  a  per- 
manent interest  in  the  soil  itself,  for  the  use  of  the  mill  to  be  constructed, 
and  must,  therefore,  be  in  writing. 

But,  with  regard  to  the  second  proposition  of  the  court  below,  it  has 
been  urged,  that  the  court  erred,  because  Hayter,  with  whom  the  written 
agreement  was  made,  was  to  have  been  the  partner  of  the  defendant  in  the 
construction  of  the  mill,  and  that  therefore  the  latter  could,  in  a  couvt  of 
chancery,  compel  Hayter  to  transfer  to  him  a  moiety  of  the  legal  title  in 
the  privilege.    If  the  verbal  agreement  had  been  valid,  it  may  well  be 
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questioned  whether  the  plaintiff,  who,  in  the  execation  of  it,  violated  it** 
terms  so  far  as  to  give  a  written  concession  of  the  privilege,  not  to  the 
defendant  and  Hayter  jointly,  but  to  Hayter  alone,  should  be  permitted,  in 
a  court  of  law,  to  recover  from  the  defendant  the  consideration,  upon  the 
ground  that  the  latter  could  therefore  protect  himself  against  the  wrong 
done  him  by  litigating  the  matter  with  his  partner,  and  perhaps  with  the 
plaintiff,  in  a  court  of  chancery. 

But  into  that  it  is  not  necessary  to  inquire,  for  we  have  said  that  the 
verbal  agreement  was  not  valid.  The  only  agreement,  therefore,  to  which 
we  can  look  is  the  written  one  between  the  plaintiff  and  Hayter,  to  which 
the  defendant  appears  to  be  an  entire  stranger.  The  concession  of  privilege, 
under  the  seal  of  the  plaintiff,  is  made  to  Hayter  alone ;  the  promise  to  pay 
to  the  plaintiff  the  consideration  is  made  under  the  signature  and  seal  of 
Hayter  alone.  The  written  contract  on  both  sides,  under  the  seals  of 
plaintiff  and  of  Hayter,  excludes  the  defendant  from  benefit  and  liability, 
and  he  may  well  say  to  them  both  in  this  action  that  the  matter  was  res 
inter  alios  acta.  Let  the  Judgment  he  affirmed. 

Note.  —  In  the  EDglish  statute  of  frauds,  the  words  are  lands,  tenements,  or  hered- 
itaments, or  any  interest  in  or  concerning  them,  Tlie  words  in  italics  are  omitted  in  oar 
statute.  It  is  said,  in  Evans  v.  Roberts,  12  Eng.  Com.  L.  R.  877,  that  the  words 
lands,  tenements,  or  hereditaments  are  used  in  the  statute  to  denote  a  fee-simple,  and 
the  other  words  to  denote  a  chattel  interest.  The  [162]  cases  upon  tliese  latter  words 
will  be  found  collected  in  the  text  and  notes.  2  Starkie's  Ey.  6  Am.,  from  the  2d  Eng. 
ed.  847,  848.    Chitty's  English  Statutes,  870,  note  (m). 

2.  Easements,  being  incorporeal  rights,  can  only  be  created  by  deed,  at  common 
law, —  2  Bl.  Comm.  817;  4  Kent's  Comm.  190;  8  ib.  452,  468,— and,  being  besides 
hereditaments,  come  within  the  words  of  the  statute  of  frauds.  Fentiman  v.  Smith,  4 
East,  107 ;  Thompson  v,  Gregory,  4  Johns.  81 ;  Cook  v.  Steams,  11  Mass.  638 ;  Bridges 
V.  Purcell,  1  Devereux  &  Battle,  492,  in  which  case  Judge  Gaston,  in  a  very  satis- 
&ctory  manner,  collects  and  examines  the  leading  cases  on  the  doctrine  inrolved  in 
the  first  pi.  of  this  case. 

For  the  nature  of  a  mere  water  right,  see  Angell's  very  valuable  Treatise  on  the 
Law  of  Watercourses,  c.  2,  §  4.  For  the  mode  of  conveying  such  right,  same  chi^»- 
ter,  §  5.  For  the  right  of  backwater  and  flowage,  as  depending  upon  grant,  c.  4,  §  8 ; 
and  Gibbons  on  Dilapidations  and  NuisAnces,  c.  10,  §  12.  And  see  ante,  Neal  and 
Shelton  v.  Henry,  p.  17.  In  the  note  to  this  case,  ante,  p.  22,  it  is  stated  that  it  is  an 
autliority  tliat  merebf  overflowing  the  plaintiff's  land  is  an  actionable  injury.  On  which 
point,  see  Gibbons  on  Dilapidations  and  Nuisances,  c.  10,  §§  9, 10, 11,  and  authorities 
referred  to.  The  case  of  Williams  v.  Morland,  9  Barnewall  &  Cresswell,  910 ;  9  Eng. 
Com.  Law,  269,  decides,  that  causing  the  water  to  flow  against  the  plaintiff's  banks 
more  impetuously  than  it  would  naturally  have  done,  so  as  to  ii\jure  them,  is  action- 
ably But  the  plaintiff  must,  in  such  case,  allege  and  prove  aclual  ii\jury.  It  will  not 
do  simply  to  show  that  by  the  defendant's  act  the  water  flows  more  impetuously  than 
it  would  naturally  have  done.  So,  in  Wright  v.  Howard,  1  Sim.  &  Stew.  190,  —  1  Eng. 
Cond.  Ch.  96,  the  Vice  Chancellor,  Sir  John  Leach,  is  reported  to  have  said,  "It 
,  appears  to  me  that  no  action  will  lie  for  diverting  or  throwing  back  water,  except  by 
a  person  who  sustains  an  actual  injury."  See  the  book  last  cited,  page  102.  Merely 
throilbing  the  water  back,  he  thought  not  actionable.  It  must  cause  the  plaintiff  an 
injury,  as  by  impairing  the  value  of  his  land.  It  is  difllcult,  however,  to  8U|^)ose  a 
case  where  flooding  one's  land  would  not  be  injurious.  —  Bbporter. 
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[183]  Admuiistkator  and  Executor.  Construction  of  1789,  c  23,  §  4,  2d  proviso.  If  an 
administrator  pay  part  of  a  debt  of  the  intestate,  and  "  promise  to  pay  the  balance  soon/* 
that  does  not  amount  to  a  qtfcial  request  to  del%>"  bringing  suit  so  as  to  stop  the  operation 
of  the  statute  of  limitations  during  the  time  of  the  delay.  [Code,  2280,  2785.  But  see 
ISn.  470;  2  Head,  608.] 

Bill  of  Exceptions.  Dtfedwe  statement  of  evidence.  If  it  does  not  appear  in  the  bill  of 
exceptions  that  all  the  evidence  submitted  to  the  jury  is  stated  therein,  the  Court  of  Errors 
will  presume  that  there  was  evidence  to  justify  the  verdict  of  the  jury.  This  presumption 
will  not  be  made  if  the  bill  state  that  it  contains  all  the  material  evidence. 

Pleading.  Immaterial  time.  If  an  immaterial  issue  be  submitted  to  a  jury,  and  they  render 
a  verdict  thereupon,  final  judgment  cannot  be  pronounced  upon  the  finding,  but  only  a 
judgment  of  repleader. 

Practice.  New  trial.  If  the  facts  submitted  to  a  jury  do  not  subtuin  the  verdict,  it  will  be 
set  aside  and  a  new  trial  granted;  and  the  Act  of  1801,  o.  6,.§  69,  which  says  that  not  more 
than  two  new  trials  shall  be  granted  to  the  same  party,  does  n  >t  prevent  the  Court  from 
granting  new  trials,  —  for  error  in  the  charge  of  the  Court  to  the  jury,  for  error  in  the  ad- 
mission or  rejection  of  testimony,  for  misconduct  of  the  jury,  and  the  like.  [Ace.  Ferrell 
.  V.  Alder,  2  Sw.  78,  citing  this  case.] 

Saue.  Certiorari  on  diminution.  Certiorari  awarded  on  diminution  suggested  after  judg- 
ment entered  in  the  Supreme  Court,  the  suggestion  being  supported  by  a  copy  of  the  record 
from  the  court  below  showing  the  diminution.  [Ace.  Hellish  o.  Richardson,  1  CI.  &  Fin. 
224.    And  see  Hamilton  v.  Hotchkiss,  1  Tenn.  109,  and  cases  there  cited.] 

Henry  Wiley  executed  his  bill  single  to  the  defendants  in  error  on  the 
14th  of  April,  1831,  for  twelve  hundred  and  fifty-three  dollars  and  seven- 
teen cents,  payable  four  months  after  date,  in  the  branch  of  the  Bank  of 
the  United  States  at  Nashville.  He  died  soon  afterwards,  and  administra- 
tion of  his  estate  was  granted  to  the  plaintiff  in  error  by  the  County  Court 
of  Warren,  on  the  4th  of  July,  1831.  On  the  6th  of  May,  1833,  the 
plaintiff  in  error  paid  John  P.  Erwin,  who  had  the  bill  in  his  possession, 
as  agent  or  trustee,  three  hundred  and  eighty-one  dollars  and  fifty  cents, 
which  sum  was  indoraed  as  a  credit,  at  that  date,  upon  the  bill ;  and  the 
plaintiff  in  error  then  promised  Erwin  ^^  t6  pay  the  balance  due  soon." 
On  the  20th  of  December,  1833,  the  defendants  in  error  sued  the  plaintiff 
in  error  in  the  County  Court  of  Warren,  in  debt  upon  this  bill.  The 
declaration  was  in  the  usual  form.  The  defendant  pleaded:  1.  That 
the  plaintiffs  were  residents  in  the  State  of  Tennessee  at  the  time  of 
Wiley's  death,  and  they  did  not  demand  and  bring  suit  for  the  recovery  of 
their  debt  within  two  years  next  before  [164]  issuance  of  the  original  writ 
in  this  cause  from  the  time  of  the  defendant's  qualifying  as  administrator. 
2.  That  they  did  not  demand  and  bring  suit  for  the  recovery  of  the  debt 
within  three  years,  &c.  3.  Fully  administered.  4.  Payment  by  the  ad- 
ministrator. 

The  plaintiffs  replied  to  the  first  plea,  that  they  within  two  years  after 
the  qualification  of  the  defendant  as  administrator,  to  wit,  on  the  6th  day 
of  May,  1833,  demanded  payment  of  him,  and  he  then  paid  the  pum  of 
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$381.50  thereof,  &ni  promised  the  plaintiffs  the  balance  of  their  debt  in  a 
short  time,  and  requested  them  not  to  bring  suit  against  him  for  the  re- 
covery of  the  balance ;  and  therefore  they  say  they  did  make  demand  of 
their  debt  within  two  years  after  the  defendant's  qualification  as  adminis- 
trator ;  and  that  they  did  at  the  defendant's  special  request  delay  bringing 
suit  against  him  for  the  recovery  of  their  debt  for  a  short  time  ;  to  wit, 
from  the  6th  of  May  to  the  20tfi  of  December,  1833,  and  this,  &c.     To 
the  second  plea  they  replied,  that  they  did  demand  their  debt  and  sue  for 
it  within  three  years,  &c.     To  the  third,  that  the  defendant  had  not  fully 
administered  in  the  usual  form.     And  to  the  fourth,  that  the  defendant 
had  not  paid,  &c.     A  rejoinder  was  filed   to   the   first  replication,  and 
issue  was  thereupon  joined.     The  other  replications  concluded  to  the  county, 
and  similiters  were  filed  to  them.     The  cause  was  tried  in  the   County 
Court  at  July  term,  1834,  and  the   plaintiffs  recovered   a  verdict   and 
had  judgment.     The  defendant  appealed  to  the  Circuit  Court  of  Warren. 
There,  at  May  term,  1836,  it  was  again  tried,  and  the  jury  found  the 
verdict  of  the  jury  in  the  county  to  be  correct,  and  the  plaintiffs   had 
judgment  of  their  debt  and  twelve  and  a  half  per  cent  per  annum,  ac- 
cording to  the  Act  of  1794,  c  1,  §  64.     The  Circuit  Court  set  this  verdict 
aside,  and  granted  a  new  trial.     At  September  term,  the  defendant  whs 
allowed  to  file  two  additional  pleas:  1.  That  the  defendant' was  appointed 
and  qualified  as  administrator  of  Henry  Wiley  on  the  4th  of  July,  1831, 
by  the  County  Court  of  Warren,  where  Wiley  resided  *at  the  time  of  his 
death ;  and  that  the  plaintiffs  who  resided  within  the  State  failed  to  demand 
and  bring  "^uit  [165]  for  their  debt  for  more  than  two  years  after  their 
right  of  action  accrued,  and  this,  &c.     2.  That  the  plaintiffs,  being  residents 
within  this  State,  did  not  make  demand  and  bring  suit  for  their  debt  within 
two  years,  the  time  limited  by  the  Act  of  1789,  c  23,  §  4,  and  this,  &c 

The  plaintiffs  filed  one  replication  to  both  pleas  —  That  their  debt  did 
not  become  due  until  the  17th  of  August,  1831 ;  that  within  two  years 
from  that  time,  to  wit,  on  the*  6th  of  May,  1833,  they  demanded  payment 
of  their  debt  from  the  defendant,  when  he  paid  the  sum  of  $381.50, 
part  thereof,  and  specially  requested  them  to  delay  bringing  suit  for  the 
balance  for  a  short  time ;  wherefore  they  say  that  within  two  years  from 
the  time  their  debts  became  due  they  did  demand  payment  thereof  and 
thereupon,  at  the  special  request  of  the  defendant  they  did  delay  to  bring 
suit  against  him  for  the  balance  for  a  short  time,  to  wit,  from  the  6th 
of  May  to  the  20th  of  December,  1833,  and  this,  <&o.  The  defendant  re- 
joined, that  he  did  not  specially  request  the  plaintiffs  to  delay  bringing 
their  suit  for  a  short  time,  nor  did  he  request  them  to  delay  from  the  6th 
of  May  to  the  20th  of  December,  1833,  and  of  this,  &c.  The  plaintiff 
filed  a  similiter.  The  cause  was  then  again  submitted  to  a  jury,  who  found 
the  same  verdict  as  the  former  jury  had  done,  and  the  Court  gave  judgment 
against  the  defendant  for  $1,363.50  debt  and  damages. 
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In  charging  the  jury,  his  Honor  Judge  Caruthers,  said,  <'  that  if  they 
should  find  that  the  plaintiff  delayed  to  sue  as  stated  in  the  replication 
to  the  defendant's  plea  of  the  statute  of  limitations,  at  his  request,  they 
would  find  for  the  plaintiff;  that  a  promise  on  the  6th  of  May,  when  a 
part  was  paid  to  pay  the  balance  soon,  is  equivalent  to  a  promise  to  wait  a 
short  time ;  and  if  in  consequence  of  that  promise  they  did- wait  a  short 
time,  to  wit,  from  thence  till  December,  when  suit  was  brought,  the  issue 
is  for  the  plaintiffs."  For  supposed  error  in  this  charge  the  defend- 
ant appealed  to  the  Supreme  Court,  by  whom  the  judgment  was  reversed 
and  remanded  at  December  term,  1836,  as  reported  in  9  Yerger,  438. 

In  the  Circuit  Court,  at  May  term,  1837,  the  cause  was  [166]  again 
submitted  to  a  jury  upon  the  same  evidence  as  on  the  former  triab ;  and 
the  Court  instructed  the  jury  in  conformity  with  the  opinion  of  the  Su- 
preme Court  as  reported  in  9  Yerger.  They  found  a  verdict  for  the  plain- 
tiff:«.  The  defendant  moved  for  a  new  trial,  which  being  refused,  he  filed 
a  bill  of  exceptions  which  sets  out  the  evidence,  and  concludes  with  the 
words,  *^  this  was  all  the  material  evidence  in  the  cause,"  and  appealed  in 
error.  These  words,  standing  alone  in  a  separate  sentence  at  the  end  of 
the  bill  of  exceptions,  were  omitted  by  the  clerk  in  the  record  sent  up  to 
December  term,  1837,  of  the  Supreme  Court;  and  the  cause  was  sub- 
mitted to  the  Court  upon  the  record  thus  defective,  and  afler  argument  by 
Meigs,  for  the  plaintiff  in  error,  and  James  Campbell,  for  the  defendants 
in  error,  the  Court  affirmed  the  judgment,  and  assigned  their  reasons  for  the 
affirmance  in  the  following 

Opinion  delivered  by  Green,  J. 

In  this  case,  the  trial  was  had  at  the  May  term,  1836,  of  Warren.  Cir- 
cuit Court,  and  a  verdict  was  had  for  the  defendants  in  error,  who  were 
plaintiffs  below,  which  was  set  aside  by  the  Court  and  a  new  trial  awarded. 
At  the  succeeding  term  of  the  Court,  the  cause  was  again  tried,  and  the 
plaintiff  obtained  a  verdict  which  the  Court  refused  to  set  aside,  but  gave 
judgment  thereon,  from  which  judgment  an  appeal  was  prosecuted  to  this 
court.  At  the  last  term,  this  court  reversed  the  judgment  of  the  Circuit 
Court,  for  misdirection  of  the  jury  as  to  the  law  of  the  case,  and  remanded 
the  cause  for  another  triaL  At  the  last  May  term  of  said  Circuit  Court 
the  cause  was  again  tried  and  a  verdict  was  rendered  for  the  plaintiff, 
which  the  Court  refused  to  set  aside,  and  this  appeal  is  prosecuted. 

The  counsel  for  the  defendants  in  error  insist,  that  as  there  have  already 
been  two  new  trials  in  the  cause,  the  Court  is  forbidden  by  the  Act  of  1801, 
c.  6,  §  59,  to  grant  another.  The  act  says,  ^^  That  not  more  than  two  new 
trials  shall  be  granted  to  the  same  party."  This  means,  that  where  the 
facts  of  the  case  have  been  fairly  left  to  the  jury  upon  a  [167]  proper 
charge  of  the  Court,  and  they  have  twice  found  a  verdict  for  the  same 
party,  each  of  which  having  been  set  aside  by  the  Court ;  if  the  same 
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party  obtain  another  verdict  in  like  manner,  it  shall  not  be  di.^turbed. 
But  this  act  did  not  intend  to  prevent  the  Court's  granting  new  trials,  for 
error  in  the  charge  of  the  court  to  the  jury,  for  error  in  the  admission  or 
rejection  of  testimony,  for  misconduct  of  the  jury,  and  the  like.  This  we 
should  consider  the  proper  construction  of  the  act  if  we  were  now  for  the 
first  time  called  upon  to  expound  it ;  and  such  having  been  the  uniform 
practice  of  the  Court  since  its  passage,  we  are  the  better  satisfied  with 
this  view  of  it.  Taking  the  interpretation  of  the  act  here  given  to  be  the 
true  one,  it  will  be  seen  that  its  provisions  are  not  in  the  way  of  this  court 
granting  the  new  trial  now  asked  for.  There  have  been  but  two  trials 
heretofore  granted  to  the  same  party  in  this  cause,  and  one  of  them  hav- 
ing been  awarded  by  this  court,  for  the  misdirection  of  the  jury,  by  the 
Circuit  Court,  we  would  be  at  liberty  to  grant  a  new  trial  again  in  the 
cause. 

2.  But  defendants  in  error  insist  that  there  is  no  evidence  in  this  record, 
that  all  the  proof  is  set  out  in  the  bill  of  exceptions,  and  consequently  we  are 
to  presume  that  there  was  evidence  to  justify  the  verdict;  The  Court  con* 
curs  with  the  counsel  in  this  view  of  the  case.  There  is  certainly  nothing 
in  the  peculiar  nature  of  the  question  in  issue,  and  the  proof  by  which  it 
must  have  been  supported,  to  indicate  satisfactorily  that  all  the  evidence  is 
set  out  in  the  record.  Nor  is  there  any  expression  used  evincing  that  all 
the  proof  was  contained  in  the  bill  of  exceptions.  The  rule  therefore  is,  as 
contended  for  by  defendant's  counsel,  that  the  Court,  in  such  case,  will  pre- 
sume there  was  testimony  to  warrant  the  verdict. 

Let  ikt  judgment  be  affirmed, 

Afler  this  opinion  had  been  delivered,  and  the  judgment  of  afiirmanoe 
entered,  the  counsel  for  the  plaintiff  in  error  procured  a  copy  of  the  record 
from  the  clerk  of  the  Circuit  Court,  containing  the  words,  ^  this  was  all  the 
material  evidence  in  the  cause,''  and  thereupon  suggested  a  diminution 
[168]  and  moved  the  Court  for  a  certiorari  to  bring  up  a  more  complete 
record,  which  was  granted.  On  the  return  of  the  certiorari,  at  this  term, 
the  case  was  argued 'by 

Meigs,  for  the  plaintiff  in  error. 

James  Campbell,  for  the  defendants  in  error.  He  cited  Gillespie  v. 
Davis  and  Wife,  5  Yer.  319,  and  Thompson  v.  French,  10  Yer.  457. 

TuRLET,  J.,  delivered  the  opinion  of  the  Court  —  This  case  was  before 
the  Court  at  the  December  t«rm,  1836,  when  it  was  held  that  a  payment  of 
part  of  a  debt,  and  a  promise  to  discharge  the  balance  soon,  was  not  a  suffi- 
cient request  to  delay  suit,  to  prevent  the  operation  of  the  statute  of  limita- 
tions of  two  years,  passed  for  the  protection  of  the  estates  of  deceased  per- 
sons in  the  hands  of  executors  and  administrators. 

Then  the  judge  of  the  court  below  had  given  the  jury  erroneous  instruo- 
184 


rtlOTT  V.  WEST,  MOSS,   AND   CO.  168,  169 

tions  upon  this  point,  and  the  judgment  was  reversed,  and  the  case  remanded 
for  a  new  trial.  As  it  is  now  presented,  the  charge  of  the  circuit  judge  is 
correct,  but  the  facts  are  the  same,  and  we  are  now  called  upon  to  say,  whether 
they  are  sufficient  to  support  the  verdict  and  judgment. 

We  are  of  opinion  that  they  are  not.  The  only  proof  is  that  of  Jol^n  P. 
Erwin,  which  shows  that  upon  a  demand  made,  the  administrator  paid  a  part 
of  the  debt  and  promised  to  pay  the  balance  due  soon.  This,  as  has  been  seen, 
the  Court  has  heretofore  determined  will  not  stop  the  operation  of  the  statute 
of  limitations  ;  if  it  will  not  do  so,  then  there  is  no  evidence  whatever  upon 
which  the  jury  could,  under  the  charge  of  the  Court,  have  legally  returned 
the  verdict  upon  which  the  judgment  was  given,  and  it  ought  to  have  been 
set  aside,  and  a  new  trial  granted. 

But  it  is  said,  that  the  bill  of  exceptions  does  not  show  that  there  was  no 
other  testimony,  and  that  the  Court  must  therefore  infer  that  there  was  other 
and  sufficient  evidence  to  warrant  the  verdict. 

The  bill  of  exceptions  shows  that  this  was  all  the  material  testimony  in 
the  cause,  which  is  equivalent  to  saying :  '^  there  [169]  was  no  other," 
or  'Hhis  was  all  the  testimony  in  the  cause;"  for  if  the  testimony  be  not 
material,  it  is  illegal,  and  ought  not  to  have  been  received,  or,  if  received, 
ought  to  have  been  withdrawn  from  the  jury ;  and  as  to  the  question  of 
materiality  or  immateriality^  the  court  below  was  the  proper  judge,  and  its 
judgment  is  conclusive,  as  there  is  no  bill  of  exceptions  stating  the  proof, 
deemed  to  be  immaterial,  from  which  this  court  can  determine  whether  that 
judgment  were  correct  or  erroneous. 

But  it  is  further  said,  that  the  evidence  of  Erwin  clearly  proves  the  fact 
in  issue  by  the  pleadings.  If  the  pleadings  put  in  issue  only  the  fact  as  to 
whether  the  defendant  paid  a  part  of  the  debt  and  promised  to  pay  the  bal- 
ance soon,  then  is  the  issue  immaterial,  and  no  judgment  ought  to  have  been 
pronounced  upon  the  finding,  but  a  repleader  should  have  been  awarded.  If 
they  put  in  issue  the  fact,  as  to  whether  the  defendant  requested  the  plaintiff 
to  delay  his  suit,  theu  the  proof  does  not  sustain  the  verdict  and  a  new  trial 
ought  to  have  been  granted. 

The  judgment  of  the  court  below  is  therefore  erroneous,  and  must  be 
reversed  and  the  case  remanded  for  further  proceedings. 

Note.— In  FerrelL  v.  Alder,  2  Sw.  78,  the  Court  say:  "The  Act  of  1801,  6,  69 
(Code,  8122),  does  not  apply  to  motions  for  new  trial  founded  upon  errors  of  law  com- 
mitted by  the  Court,  or  misconduct  upon  the  part  of  the  jury,  or  like  cause.  Tliese 
are  to  be  considered  as  exceptions  to  the  general  rule  declared  by  the  statute.  And 
if  the  record  be  silent  as  to  the  cause  felt  which  the  new  trial  was  granted,  we  are  to 
presume  that  it  was  granted  on  the  merits,  and  not  for  any  special  cause,  excepted  by 
judicial  construction  from  the  inhibition  of  the  statute.  1  Hum.  16.  The  proper 
practice,  under  this  restrictiye  statute,  is  to  state  in  the  order  granting  the  new  trial, 
the  cause  for  which  the  new  trial  is  granted."  —  £d. 
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NaBhvUle.    December  Term^  1838. 
SCANLAND  v.  SETTLE  ET  AL. 

pRiN  ciFAL  Ain>  SuBETT.  DUchorge  ofmrety — wb^tuiion — Debtor  and  erector.  If  a  cred- 
itor take  a  deed  of  trast  on  his  principal  debtor's  property,  not  stipulating  to  grant  the 
\debtor  any  delay,  the  taking  of  such  additional  security  does  not  discharge  the  surety. 
But  if  the  surety  pay  the  money  he  is  entitled  to  be  substituted  in  the  creditor*8  place  to 
the  additional  security.  The  surety  will  be  discharged  if  the  creditor  has  put  it  out  of  his 
power  to  make  an  assignment  of  the  subsiduaiy  security.  Story's  Eq.  §  502.  [Ace.  Henry 
V.  Compton,  2  Head,  561,  citing  this  case.] 

John  Burris,  Jr.,  being  indebted  on  account  to  Settle,  Whitley,  and  Smith, 
merchants  and  partners  in  trade,  in  the  sum  of  $205.87^,  to  secure  the  pay- 
ment thereof,  executed  three  several  promissory  notes  with  the  complainant's 
intestate,  William  Locke,  as  surety,  dated  December  21,  1822,  payable  one 
day  [170]  after  date.  Besides  those  notes  he  owed  the  defendants  several 
other  sums  of  money.  To  secure  the  whole,  on  the  7th  of  April,  1827,  he 
executed  a  deed,  conveying  certain  real  and  personal  property  to  a  trustee, 
not  stipulating  for  any  delay.  But  the  trustee  never  acted ;  the  property 
remained  in  the  hands  of  Burris,  and  he  disposed  of  some  portions  of  it. 
Locke  died  in  1833,  and  early  in  1834  the  defendants  sued  the  complain- 
ant, his  administrator,  in  Jackson  County  Court,  and  at  August  session, 
1834,  recovered  judgment  for  S344.06  debt  and  damages  besides  costs. 
To  enjoin  this  judgment,  the  complainant,  on  the  3d  of  November,  1834, 
filed  his  bill  in  Jackson  Circuit  Court,  afterwards  transferred  to  the  Chan- 
cery Court  at  Livingston,  charging  that  the  property  mentioned  in  the  deed 
was  an  ample  indemnity  and  security  for  the  demand  of  the  defendants 
against  Burris  ;  that  the  deed  had  been  taken  to  indemnify  Locke,  and  dis- 
charge him  from  liability,  and  that  such  was  its  legal  effect ;  thltt  the  defend- 
ants had  collusively  permitted  Burris  to  dispose  of,  and  enjoy  the  property 
mentioned  in  the  deed,  but  that  there  yet  remained  a  sufficient  amount  of  it 
subject  to  the  control  of  the  trustee  and  the  defendants  to  pay  and  discharge 
the  judgment  and  costs  :  praying  for  a  perpetual  injunction  against  the  judg- 
ment, and  in  case  that  should  be  refused,  that  the  Court  would  cause  the  trust 
to  be  executed,  and  the  property  mentioned  in  the  deed,  or  such  part  of  it  as 
remained  undisposed  of,  and  subject  to  the  control  of  the  defendants,  to  be 
sold,  and  the  proceeds  applied  to  the  discharge  of  the  judgment,  and  for 
general  relief. 

The  answer  of  Settle,  the  acting  partner  of  the  defendant's  firm,  admitted 
that  the  trustee  had  not  acted ;  that  Burris  had  retained  the  property,  and 
had  disposed  of  some  part  of  it,  but  without  any  collusion  on  part  of  defend- 
ants, who  had  been  merely  passive.  The  other  answers  were  to  the  same 
purpose.  The  injunction  was  dissolved,  and  the  money  collected  from  the 
complainant. 
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On  the  hearing,  on  the  5th  of  January,  1837,  before  Chancellor  Williams, 
he  ordered  the  injunction  to  be  made  perpetual ;  that  the  defendants  should 
repay  complainant  the  [171]  amount  collected  of  him,  and  also  the  costs. 
The  defendants  appealed  in  error. 

The  cause  was  heard  in  the  Supreme  Court  at  December  term,  1837, 
when  the  Court  reversed  his  Honor's  decree  so  far  as  it  released  Locke's 
estate,  and  pronounced  a  decree  that  complainant  should  be  substituted,  in 
consideration  of  the  money  paid  by  him  as  Locke's  representative,  to  the 
rights  of  Settle,  Whitley,  and  Smith,  and  that  the  land  in  the  deed  of  trust 
mentioned  should  be  sold  to  satisfy  the  same.  The  land  was  accordingly 
sold,  and  the  commissioner's  report  was  read  and  confirmed  at  December 
term,  1838. 

F.  B.  Fogg,  for  complainant. 

A.  CuLLOM  and  Campbell,  for  defendants. 

Green,  J.,  delivered  the  opinion  of  the  Court  The  bill  in  this  case 
alleges  that  one  Burris,  being  indebted  to  the  defendants  in  the  sum  of 
about  $208,  he  executed  to  them  his  bonds,  with  Locke,  the  complainant's 
intestate,  as  his  surety.  In  1827,  the  defendants  took  a  deed  of  trust  from 
Burris,  for  a  tra<;t  of  land,  a  negro,  and  all  his  personal  property,  to  secure 
the  payment  of  certain  debts  therein  specified  as  due  them,  including  the 
debts  for  which  Locke  was  surety.  Defendants  permitted  Burris  to  retain 
possession  of,  use,  and  waste  the  personal  property  mentioned  in  the  deed 
of  trust ;  and  in  1833,  having  died  intestate,  suits  were  brought  against 
the  complainant,  his  administrator,  and  judgments  obtained.  The  bill 
charges,  that  ^  there  is  a  sufficient  portion  of  the  property  named  in  said 
deed  of  trust,  now  in  the  county,  subject  to  the  control  of,  and  sale,  by  the 
said  Settle,  Whitley,  and  Smith,  and  the  said  Thomas  Smith,  trustee,  to 
pay  and  satisfy  said  judgment  and  costs." 

The  complainant  prays  that  the  estate  of  Locke  be  released  A'om 
liability,  and  the  defendants  be  compelled  to  resort  to  their  deed  of  trust  to 
make  their  debt 

The  chancellor  decreed  in  favor  of  the  complainant,  and  enjoined  the 
judgment  against  him,  from  which  the  defendants  prosecute  this  appeaL 

We  are  unable  to  find  any  authority,  upon  which  this  decree  can  be 
supported.  The  chancellor  seems  to  have  placed  his  [172]  decree  upon 
the  ground  that  the  defendants,  by  taking  the  deed  of  trust,  including  all 
the  property  of  Burris,  placed  Locke,  the  surety,  in  a  worse  situation 
than  he  would  have  been  in  had  the  deed  not  been  made.  But  this, 
we  think,  is  a  mistaken  view  of  the  subject 

The  deed  does  not  stipulate  for  any  delay  to  sue  on  the  notes,  nor  is  it 
a  legal  consequence  that  there  should  be  any  delay.  So  that  the  facts  do 
not  justify  us  to  put  the  case  upon  the  ground  of  a  stipulation  for  delay 
upon  a  good  consideration,  without  the  knowledge  or  assent  of  the  surety, 
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Tvhereby  he  would  be  discharged.  Nor  can  the  mere  fact  that  the  deed 
was  taken  as  an  additional  securitj  for  the  debt  discharge  the  surety.  It 
is  true  that  the  surety,  on  paying  the  money,  would  be  entitled  to  be  sub- 
stituted to  the  rights  of  the  creditor,  and  to  have  the  benefit  of  the  deed  of 
trust.  1  Story's  Eq.  §  502.  But  this  very  right  of  substitution  shows 
that  the  surety  is  not  discharged;  for,  if  discharged,  there  would  be  no 
need  of  the  substitution.  So  far  from  the  fact  of  a  creditor  taking  a  deed 
of  trust  or  mortgage  from  the  principal  debtor  as  an  additional  security 
being  prejudicial  to  the  surety,  it  is  for  his  benefit,  it  is  for  his  indemnity, 
as  though  he  had  taken  it  himself.  Having  paid  the  money,  he  can  avail 
himself  of  it,  as  though  it  had  been  executed  to  him  as  an  indemnity  for 
his  suretyship.  It  is  unreasonable,  therefore,  that  an  act  no  way  injurious, 
but  highly  beneficial  to  the  surety,  should  operate  to  release  him  from  his 
liability  to  the  creditor. 

But  it  is  said  that  where  a  creditor  takes  collateral  security,  and,  by  any 
act  of  his  own,  puts  it  out  of  his  power  to  make  an  assignment  of  such  se- 
curity to  the  surety  who  may  have  paid  the  debt,  such  surety  would  be 
discharged.  1  Story's  Eq.  §  502.  This  is  certainly  true,  but  the  principle 
does  not  apply  to  this  case.  It  is  true  that  part  of  the  property  conveyed 
in  the  deed  was  used  and  disposed  of  by  Burris,  and  if  the  whole  security 
had  been  lost,  through  the  negligence  or  misconduct  of  the  defendant, 
it  would  have  formed  a  ground  of  relief  under  this  head.  But  the  bill, 
answers,  and  proof  all  concur  in  showing  that  the  land,  which  is  still  liable 
to  this  debt,  is  sufiicient  to  satisfy  it.  Surely,  [173]  then,  if  there  remain 
of  the  security  a  sufficiency  ample  to  indemnify  the  surety,  he  has  no  right 
to  complain  that  part  of  it  has  been  wasted.  Indemnity  is  all  he  would 
have  been  entitled  to  at  any  rate,  and  if  he  obtains  that  (as  he  alleges  in 
his  bill  may  be  done)  his  situation  is  as  good  as  though  none  of  it  had  been 
wasted.     There  is,  therefore,  no  equity  against  the  judgments  at  law  in 

favor  of  the  defendants,  and  the  decree  must  be  reversed. 

•  f 

But  as  all  the  parties  are  before  the  Court,  and  it  appearing  that  the 
amount  of  the  judgments  at  law  against  the  complainant  was  discharged, 
on  the  dissolution  of  the  injunction  in  this  cause,  we  are  of  opinion  that 
complainant  may  be  substituted  to  the  rights  of  the  defendants,  Settle, 
Whitley,  and  Smith,  and  that  the  land  in  the  deed  of  trust  mentioned,  be 
sold  to  satisfy  the  amount  paid  by  complainant  on  account  of  Locke's  sure- 
tyship and  the  costs  of  this  suit.  Judgment  reversed. 


Note.  —  The  following  is  a  translation  of  the  texts  of  the  Ciyil  Law  in  the  order 
which  they  occupy  in  Pothier's  Pandects,  Book  46,  tit.  1,  sec.  5,  part  of  art.  1  and 
art.  2,  on  the  suhject  of  the  surety's  right  of  Substitution, 

According  to  a  very  ancient  rule  of  law,  a  surety  or  guarantor  or  other  accessory 
to  the  obligation  of  another,  could  not  be  made  liable  until  the  property  of  the  prin- 
cipal had  been  exhausted.  This  rule  has  always  prevailed  in  revenue  causes,  and  in 
cases  of  the  demands  of  cities  against  their  magistrates,  but,  in  private  causea,  it  had 
138 


8CANLAND   V.  SETTLE  ET  AL.  173,  174 

been  changed  long  before  the  time  of  Justinian,  principally  by  the  authority  of  Papin- 
ian,  on  account  of  the  delay  which  the  practice  produced. 

Coeval  with  the  change  was  the  usage  of  compelling  the  creditor  to  sell  his  claim 
upon  the  other  debtors  to  the  surety  who  offered  to  pa}'  the  whole  demand.  Hence  it 
is  stated  in  the  Digest  to  have  been  decided  by  Julian,  that  if  upon  my  guaranty  you 
trust  Titius,  and  you  sue  me  thereupon,  Titius  will  not  be  thereby  discharged,  nor  I 
made  liable  but  on  condition  that  you  make  good  to  me  your  actions  against  him. 
Nor  is  the  creditor  held  to  transfer  his  action  against  the  principal  debtor  only,  but 
also  all  the  accessories  thereof;  for  example,  his  actions  against  the  other  sureties  and 
his  pledges.  Hence,  in  the  Code,  a  decision  of  Diocletian  and  Maximian  is  stated, 
that  as  a  creditor  may  elect  to  proceed  against  the  sureties  of  his  debtor,  he  cannot 
compel  them  to  payment  without  transferring  to  them,  if  demanded,  his  mortgages 
and  pledges.  In  like  manner  Severus  and  Antonine  are  reported  to  have  decided,  that 
though  a  creditor,  who  has  taken  a  pledge  and  a  surety  for  the  same  debt,  may,  if  he 
like,  compel  the  surety  to  pay ;  yet  if  he  do,  he  must  transfer  the  pledges  to  him, 
unless  taken  to  secure  the  payment  of  more  than  one  debt,  —  in  which  case  he  is  not 
obliged  to  transfer  them  until  he  is  fully  satisfied. 

The  treasury  itself  is  not  excepted  from  this  rule.  For  although  it  could  always 
have  been  compelled  to  exhaust  the  property  of  its  debtor  before  resorting  to  the 
surety,  yet,  it  is  bound,  like  other  creditors,  to  cede  its  actions.  Hence,  Paul,  as 
quoted  in  tlie  Pandects,  says  that  if  one  who  is  bound  for  another's  [174]  debt  to  the 
treasury,  be  sued  and  pay  it,  he  may  justly  demand  all  fiscal  extents,  distresses,  and 
remedies  against  the  debtor's  goods,  including  the  aid  of  the  Official.  Accordingly, 
Valerian  and  Gailienus  decided,  as  appears  in  the  Code,  that  where  fiscal  remedies 
have  been  assigned  and  transferred,  by  competent  authority,  to  a  surety  who  has  paid 
the  demands  of  the  treasury  against  its  debtor,  the  assignee  cannot  be  disquieted  in 
the  title  of  the  property  which  he  thereby  acquires  by  those  creditors  of  the  public 
debtor  over  whom  the  treasury  had  a  priority. 

We  have  said  that  a  creditor,  to  whom  a  surety  has  paid  his  demand,  is  bound  to 
assign  to  him  bis  actions.  The  question  arises.  How  can  this  be  done  ?  For  it  may 
be  said,  when  the  creditor  has  received  his  money  from  a  surety,  this,  being  a  satis- 
fiiction  of  the  debt,  tolls  his  actions.  Not  so,  says  Paul,  as  cited  in  the  Code,  for  the 
money  paid  by  the  surety  is  not  received  by  the  creditor  in  discharge  of  the  debt,  but 
in  a  maimer  as  the  consideration  of  a  sale  of  tlie  debt  to  the  surety.  And  the  transac- 
tion neither  extinguishes  the  debt  nor  tolls  the  actions,  but  both  pa^  to  the  surety  as 
a  consideration  of  the  payment.  It  is  to  be  observed,  nevertheless,  that  the  same 
lawyer  held,  that  a  surety,  to  whom  pledges  given  by  co-sureties  have  been  trans- 
ferred, does  not  stand  in  the  place  of  a  purchaser  of  pledges  become  absolute  and 
irredeemable,  but  in  the  place  of  him  who  first  received  them,  and  therefore  may  be 
made  to  account  for  interest  and  profits. 

A  creditor  is  barred  of  his  recovery  against  a  surety,  not  only  if  he  will  not  assign 
to  him  his  remedies  against  the  principal  debtor  and  the  co-sureties,  but  also,  if  by 
his  fault,  it  huppen  that  he  has  it  not  in  his  power  to  assign  them.  Hence  Papinian 
is  reported  in  the  Pandects  as  holding,  that  if  a  creditor  sue  his  principal  debtor,  and 
mismanage  his  suit,  whereby  it  is  lost,  he  cannot  recover  of  the  guarantor  in  an  action 
upon  the  collateral  undertaking,  since  by  his  own  fault  it  has  happened  that  he  cannot 
assign  his  actions.  But  according  to  a  decision  of  Julian,  reported  also  in  the  Pan- 
dects, if  one  of  two  sureties,  who  are  bound  for  twenty  dollars,  give  or  promise  the 
creditor  five  in  discharge  of  his  liability,  that  will  not  discharge  tlie  other  surety ;  and 
if  the  latter  be  sued  for  fifteen  he  cannot  plead  any  plea  in  bar  of  the  action,  and 
consequently  not  the  plea  that  the  creditor  cannot  assign  him  his  action  against  the 
co-surety,  for  the  creditor  has  lost  the  power  of  making  the  assignment,  not  by  his 
fiiult,  but  by  an  act  of  bounty,  i^hich  is  not  culpable.    But  if  the  creditor  undertake 
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to  recorer  the  remaining  five  dollars  from  the  first  enrety,  the  plea  of  deceit  will  bar 
the  action.  Austen  t;.  Howard,  1  J.  B.  Moore,  68 ;  7  Taunt.  827 ;  Theohold  on  Surety- 
sliip,  288 ;  Collins  v,  Prosser,  8  Dowling  and  Ryland,  112 ;  same  case,  1  Barnwell  ao 
Cresswell,  682 ;  Theohold,  §  151.    Theobold,  page  288,  states  that  this  pouit  htm  not 
been  decided  in  England. 

There  is  this  peculiarity  in  the  plea  whereby  the  cession  of  actions  is  demanded, 
tlvit  it  may  be  pleaded  after  sentence,  because  it  does  not  impugn  or  infringe,  but  only 
modify,  the  matter  adjudged.  Hence,  in  the  Digest,  Modestinus  is  stated  to  have 
said,  that  if  judgment  for  the  whole  debt  be  rendered  against  one  guarantor,  wheneTer 
he  is  sued  upon  that  judgment,  he  may  demand  a  transfer  to  himself  of  the  creditor's 
actions  against  all  who  guaranteed  the  same  thing. 

But  the  cession  of  actions  does  not  take  efibct  by  operation  of  law ;  but  only  if  the 
surety,  wften  he  pays,  sees  that  they  are  xxded  to  him.  Otherwise,  he  will  be  left  to 
his  own  proper  actions  against  his  principal,  —  as  to  the  action  upon  the  guaranty,  or 
for  money  paid,  or  work  and  labor  done,  &c.  Upon  this  point,  Gordian  is  reported  in 
the  Code  to  have  decided,  that  an  action  on  a  guaranty  being  a  personal  action,  that ' 
is,  one  in  which  the  plaintiff  alleges  that  the  defendant  is  bound  to  give  or  do  some- 
thing for  his  benefit  according  to  the  nature  of  the  case,  if  it  be  brought  in  the  name 
of  the  surety  against  the  principal  [176]  debtor  or  his  heirs,  the  president  of  the 
province  will  give  that  specific  relief  which  he  may  find  to  be  proper.  For  example, 
he  will  a(^udge  to  the  surety  the  specific  pledges  given  by  the  principal,  if  the  pay- 
ment were  made  with  a  view  to  purchase  those  securities ;  and  he  will  even  decree  a 
transfer  of  actions.  Moreover,  in  order  to  secure  the  pledges,  he  will  exert  his 
extraordinary  jurisdiction  against  those  who  may  have  them  in  possession. 

It  remains  to  be  observed  that  the  assignment  of  actions  ought  to  take  efifect  at, 
and  not  after,  an  unconditional  payment  And  to  this  purpose  it  is  reported  in  the 
Pandects,  tliat  Modestinus  held,  in  a  case  of  guardian  and  ward,  that  if  tlie  guardian's 
surety  made  unconditional  payment  of  all  that  was  due,  such  payment  would  toll  Uie 
actions,  and  a  subsequent  assignment  of  them  would  be  ineffectual.  But  if  before 
tlie  payment,  or  when  the  surety  is  sued,  he  provide  for  the  assignment,  and  then 
make  payment,  and  the  assignment  follow,  the  actions  are  saved.  For  in  this  last 
case,  the  money  paid  is  the  price  of  the  ceded  actions  rather  than  a  satisfaction  of  the 
actual  suit  against  the  surety. 

What  has  been  said  as  to  the  assignment  of  actions  to  which  guarantors  and 
sureties  are  entitled,  is  equally  applicable  to  oo-del?tors. 

But  this  benefit  does  not  extend  to  one  who,  without  being  himself  obliged,  pays 
the  debt  of  a  stranger.  Thus,  Grordian  in  the  Code  is  stated  to  have  decided,  that  no 
action  lies  upon  the  ground  of  a  failure  to  cede  actions  against  a  creditor  in  fiivor  of 
a  stranger,  who  pays  the  debt  for  the  purpose  of  having  the  debtor's  obligation  trans- 
ferred to  liim ;  and  this  though  the  payment  be  made  in  the  name  of  the  debtor,  and 
though  it  extinguish  the  obligation.  In  The  Bank  of  the  U.  S.  v,  Winston's  Execu- 
tors, 2  Brockenborough,  252,  a  query  is  made  on  this  point  by  Marshall,  C^T. 


Nashville.    November  Term,  1838. 
CAPLINGER  t;.  STOKES. 

Chakcert.  Gvardian  and  Ward — pwcknu  tnth  ward's  money.  Property  purchased  by  a 
gaardian,  in  his  own  name,  with  his  ward's  money,  stands  charged  with  the  SHme  trust  as 
did  the  money;  and  the  ward,  on  coming  of  age,  may,  at  his  option,  take  the  money  or  the 
property;  and  if,  with  full  knowledge  of  the  facts  and  of  his  rights,  he  elects  the  money, 
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the  property,  discharged  of  the  tmsti  yests  in  the  guardian  abftolately.  [Ace.  6  H.  488 ; 
1  Cold.  672.] 
Guardian  and  Ward.  SeiUemerd —  limitation.  A  settlement  between  guRrdian  and  ward, 
after  the  ward's  majority,  determines  the  trust,  and  the  time  of  prescription  is  counted  from 
the  date  of  the  settlement,  so  as  to  perfect  the  guardian's  title  to  property  purchased  with 
the  ward's  money,  and  on  the  settlement  assigned  to,  and  thenceforward  held  and  claimed 
by,  the  guardian  as  bis  own. 

The  pleadings  in  this  cause  consisted  of  a  bill  filed  in  the  Chancery 
Coort  at  Carthage,  on  the  16th  of  April,  1835,  by  Samuel  Caplinger, 
against  John  T.  Stokes  and  Spencer  Kelly,  and  a  cross-bill  filed  in  the 
same  court  on  the  24th  of  May,  1837,  by  Stokes  against  Caplinger,  and  the 
answers,  &c.  And  from  these  pleadings  and  the  proof,  the  following  facts 
appear. 

[176]  In  the  year  1830,  the  County  Court  of  Smith,  having  removed 
William  Sullivan  from  his  guardianship  of  John  T.  Stokes,  appointed 
Samuel  Caplinger  in  his  stead.  In  February,  1831,  Caplinger  received 
from  Sullivan  $2,492.32^  of  Stoke's  estate,  and  aflerwards  down  to 
I^ovember,  1833,  various  other  sums  for  interest  and  hire  of  slaves.  In 
the  interval  between  February,  1831  and  the  25th  of  November,  1833, 
Stokes,  having  married,  became  desirous  to  go  into  business  as  a  merchant, 
and  wished  Caplinger  to  pay  his  funds  into  his  own  hands,  which  Caplinger 
agreed  to  do  and  did,  Spencer  Kelly,  Stoke's  father-in-law,  agreeing  to 
indemnify  him.  Stokes  became  of  age  on  the  27th  of  September,.  1833, 
and  on  the  25th  of  November  afterwards  Caplinger  settled  with  him  by 
the  intervention  of  O.  B.  Hubbard,  Esq.,  of  Carthage,  and  a  balance  was 
found  in  Caplinger's  hands  of  $367.36,  of  which  sum  he  paid  down 
in  a  note  $310,  leaving  due  Stokes  $57.36.  In  July  preceding,  Cap- 
linger  had  obtained  a  decree  in  chancery  in  behalf  of  Stokes  against 
Sullivan,  for  $312.66.  When  ihe  bill  in  that  suit;  was  filed,  it  was 
agreed  between  Caplinger  and  Kelly  —  the  latter  of  whom  had  been  ap- 
pointed guardian  of  two  of  Stokes's  younger  brothers,  instead  of  Sullivan,  in 
whose  hands  their  estates  also  remained  —  that  Kelly  should  pay  half  the 
costs  of  that  suit,  since  by  ascertaining  the  balance  due  Stokes,  which  would 
be  done  in  the  suit,  the  balance  would  also  be  ascertained  which  would  be 
due  to  Kelly's  wards.  The  costs  which  Caplinger  had  to  pay  in  that  suit 
amounted  to  $61.66^,  and  the  County  Court  of  Smith  allowed  him  out  of 
Stokes's  estate  for  his  trouble  and  expenses  in  managing  it,  $98.50.  This 
sum  and  the  costs  just  mentioned  make  the  sum  of  $150.16^,  which  Cap- 
linger  claimed  from  Stokes  and  Kelly,  but  which  they  refused  to  pay. 
About  the  time  of  the  settlement  between  Caplinger  and  Stokes  the  former 
gave  the  latter  his  note  for  $35,  the  hire  of  a  slave,  a  transaction  not  con- 
nected with  their  relation  of  guardian  and  ward.  On  this  note  Stokes  sued 
Caplinger,  who  tried  to  set  off  his  above-mentioned  demand,  but  failing,  and 
a  judgment  having  been  rendered  against  him  for  said  note  and  interest, 
$50.68,  [177]  he  filed  the  original  bill  in  this  cause  for  an  account,  and 
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thereupon  to  be  allowed  $150.16^,  and  for  an  injunction  against  the  judg- 
ment for  the  $50.68.  The  bill  was  taken  for  confessed  against  Kelly,  and 
Stokes  answered  it,  admitting  all  the  above  facts,  but  insisting  that  he 
ought  only  to  pay  half  the  costs  paid  by  Caplinger  in  the  suit  against 
Sullivan,  and  that  Caplinger  ought  not  to  be  allowed  any  thing  for  his 
guardianship. 

In  his-cross  bill  he  sets  up  a  claim  which  is  also  hinted  at  in  his  answer ; 
namely,  that  Sullivan  paid  Caplinger  $1100,  part  of  his  estate  in  several 
slaves,  whom  Caplinger  had  kept,  accounting  to  him  for  the  money  only, 
whereas  the  negroes  and  their  increase  are  worth  much  more. 

Caplinger  answered  the  bill,  stating  that  this  affair  hnppened  at  the  time 
when  Stokes  was  anxious  to  realize  his  estate  in  money  to  be  used  in 
trade ;  that  Stokes  himself  received  from  Sullivan,  at  the  same  time,  some 
negroes,  whom  he  immediately  converted  into  money  to  be  thus  used ;  that 
he  received  from  him  as  his  guardian  the  value  of  the.  negroes  in  question, 
$1100,  being  the  price  asked  for  them  by  Sullivan  himself;  that  Sullivan 
had  offered  Stokes  the  negroes  at  $1100  but  he  refused  them,  saying 
he  wanted  money,  whereupon  the  negroes  were  sold  to  Caplinger,  who  paid 
the  price  of  them  to  Stokes,  the  transaction  being  designed  to  put  Stokes  in 
immediate  possession  of  his  property,  in  the  shape  most  desired  by  himself. 

The  cause  was  heard  on  the  10th  of  July,  1838,  by  his  Honor  Chancellor 
Williams,  of  the  eastern  division,  who  dismissed  the  cross-bill  and  pro- 
nounced a  decree  on  the  original  bill  in  favor  of  Caplinger  against  Stokes 
for  $124.33,  and  against  Kelly  for  $25.83^     Stokes  appealed  in  error. 

HuBBAKD  and  Meigs,  for  Caplinger,  insisted  that  as  Stokes  admitted  in 
his  answer  the  correctness  of  the  settlement  made  by  Hubbard  he  was  pre- 
cluded from  disturbing  it  now,  to  which  purpose  they  cited  Fonbl.  Eq.  445, 
top  page  Laussat's  ed.  note  (t),  and  Prevost  v,  Gratz,  1  Peters's  C.  C. 
368,  and  contended  that  having  made  this  settlement  after  he  came  of  age, 
it  amounted  to  a  deliberate  [178]  confirmation  of  the  transaction  whereby 
the  negroes  had  been  sold  to  Caplinger  by  Sullivan,  and  was  something 
more  than  simply  an  acquiescence,  which,  nevertheless,  would  itself  be  suf- 
ficient to  bar  his  present  claim.  Moreover  they  distinguished  this  case 
from  the  ordinary  case  of  dealing  between  trustee  and  beneficiary,  because 
the  negroes  had  never  been  the  property  of  Stokes,  but  were  Sullivan's,  who 
simply  paid  $1 100  of  his  debt  to  Stokes  by  a  sale  of  the  negroes. 

They  further  insisted  that  as  Stokes  came  of  age  on  the  27th  of  Septem- 
ber, 1833,  and  the  cross-bill,  in  which  he  makes  claim  to  the  negroes,  was 
not  filed  till  May  24,  1837,  more  than  three  years  after  the  removal  of  his 
disability,  he  was  barred  by  the  statute  of  limitations  from  setting  up  the 
present  demand;  and  to  this  point  they  cited  14  Serg.  &  Raw le,  394; 
Fonbl.  £q.  Laussat's  ed.  top  page  246,  247  and  note. 

R.  L.  Caruthers,  for  Stokes,  said  that  a  guardian's  trust  is  one  of  obli- 
gation and  duty,  not  of  speculation  and  profit  He  can  reap  no  benefit 
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from  the  use  of  the  ward's  money.  He  cannot  act  for  his  own  benefit  in 
any  contract,  purchase,  or  sale.  The  advantage  of  any  trade  or  purchase  is 
to  accrue  entirely  to  the  benefit  of  the  ward.  2  Kent's  Com.  229.  Here 
it  appears  from  the  proof  that  the  negroes  and  their  increase  are  worth 
$3000.  Shall  this  speculation  come  to  the  benefit  of  the  guardian  ?  It  is 
said,  however,  that  the  ward  was  present  at  the  settlement  between  Caplin- 
ger  and  Sullivan,  and  took  such  negroes  as  he  wanted,  and  refused  to  take 
those  which  were  transferred  to  Caplinger,  and  preferred  receiving  the 
money.  But  he  was  a  minor,  and  no  act  of  his  could  in  the  least  affect  his 
legal  rights.  Nor  is  it  conceived  that  the  fact  of  his  receiving  part  of  his 
estate  on  the  settlement  a  month  after  his  majority,  will  estop  him  from  now 
asserting  his  rights.  Any  advantage  taken  of  a  ward  soon  after  he  comes 
of  age,  when  he  is  presumed  to  be  under  the  influence  of  the  guaixlian,  will 
be  corrected  by  a  court  of  chancery.  He  says,  in  his  answer,  he  did  not 
agree  to  the  settlement,  but  disputed  it. 

The  statute  of  limitations  does  not  apply  to  a  case  of  this  description.  It 
does  not  run  between  an  administrator  and  [179]  distributee,  as  was  admit- 
ted last  term  in  the  case  of  Moore  v.  Crutcher  and  Douglass,  10  Yer.  406. 
In  that  case  the  administrators  had  paid  over  the  money  six  years  before 
the  suit  was  brought,  to  the  trustees  of  Campbell  Academy,  who  claimed  it 
as  their  own,  and  appropriated  it.  A  suit  for  a  legacy  is  not  bound  by 
the  statute.  3  Haywood,  221.  When  the  relation  of  trustee  and  cestui  que 
trust  exists  in  fact,  not  by  implication,  the  statute  of  limitations  does  not 
run.  3  Yer.  201.  In  this  case  the  transactions  of  the  guardianship  are 
not  closed,  nor  were  they  at  the  filing  of  his  cross-bill.  Stokes  has  never 
waived  his  claim  to  the  negroes ;  and  though  he  received  a  few  hundred 
dollars  after  he  came  of  age,  yet  at  that  time  he  claimed  the  slaves  or  their 
Talue.  Caplinger  never  had  any  title  to  the  slaves,. because  any  title  that 
he  might  procure  with  the  ward's  money,  in  equity  enures  to  the  benefit  of 
the  ward,  and  is  his  title  and  not  that  of  the  guardian. 

Green,  J.,  delivered  •  the  opinion  of  the  Court.  —  It  is  certainly  true, 
that  if  a  guardian  purchases  property  with  his  ward's  money,  although  he 
take  the  title  in  his  own  name,  he  does  not  thereby  acquire  an  absolute 
right  to  the  ownership  of  it.  He  cannot  reap  a  benefit  from  the  use  of  his 
ward's  money.  The  advantage  of  any  trade  or  purchase  accrues  to  the 
benefit  of  the  infant  2  Kent's  Com.  229.  But  the  ward,  when  he  arrives 
at  age,  is  not  bound  to  regard  the  purchase,  as  for  his  benefit,  and  to  take 
the  property  so  obtained.  It  is  his  property  only  at  his  election.  If  he 
elect  to  take  the  money  he  may  do  so,  and  the  title  to  the  property  becomes 
absolute  in  his  guardian. 

In  the  case  before  us,  Stokes,  the  ward,  married  when  about  nineteen  years 
old,  and  received  from  his  guardian  in  money,  much  the  larger  proportion  of 
his  estate.     He  entered  into  business,  and  transacted  his  own  affairs  until 
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he  was  of  age.  A  few  months  after  he  became  of  age,  he  settled  with  his 
guardian,  and  although  he  spoke  of  his  elaim  to  the  negroes,  he  waived  his 
right  and  received  the  balance  of  his  estate  in  money.  This  settlement, 
we  think,  constitutes  an  [180]  election  on  the  part  of  Stokes,  to  take  the 
money  and  not  the  negroes. 

It  is  true,  the  dealing  of  a  guardian  with  a  young  ward,  shortly  after  he 
becomes  of  age,  is  looked  upon  with  suspicion,  on  account  of  the  influence 
the  guardian  is  supposed  to  exercise,  and  he  will  not  be  permitted  to  retain 
any  advantage  he  may  have  derived  from  such  dealing.  But  the  circum- 
stances of  the  parties  must  be  looked  at  in  these,  as  well  as  all  other  cases, 
where  the  fact  of  imposition  is  to  be  inferred  from  their  general  relation 
to  each  other.  We  think  that  the  acts  of  a  young  ward,  just  arrived  of 
age,  who  has  acted  long  for  himself,  who  ha]B  not  been  under  the  immediate 
control  of  his  guardian,  and  who  is  well  acquainted  with  the  description 
and  value  of  his  estate,  are  to  be  taken  much  more  strongly  against  him  I 

than  in  cases  where  none  of  these  means  of  resisting  the  influence  of  hia 
guardian  and  preventing  imposition  exist.  In  this  view  of  the  case,  we 
are  of  opinion  that  Stokes's  retention  of  the  money,  paid  him  before  he  was 
of  age,  and  receipt  of  the  balance  after  he  was  of  age,  with  a  full  knowl- 
edge of  all  the  facts,  having  acted  for  himself  for  several  years,  removed, 
as  he  was,  from  the  influence  of  his  guardian,  constitutes  an  election  to 
take  the  money  and  not  the  negroes,  by  which  he  is  bound. 

But  if  this  were  not  so,  the  statute  of  limitations  is  a  bar  to  his  recovery. 
Caplinger  has  certainly  held  adversely  to  him  ever  since  the  settlement. 
He  then  claimed  the  negroes  as  his  own,  and  resisted  the  claim  set  up  by 
Stokes.  This  adverse  holding  for  himself,  with  the  knowledge  of  Stokes, 
puts  an  end  to  the  relation  of  trustee  and  cestui  que  trust. 

From  the  the  date  of  this  settlement  the  statute  of  limitations  com- 
menced running,  and  as  this  bill  was  not  brought  in  three  years  from  that 
time,  the  bar  is  formed.  27ie  decree  must  be  affirmed. 


Kashville.    December  Term,  1888. 
•       MEADOWS  V.  HOPKINS. 

[181]  y  KNDOR  Ain>  PuRCHASBR.  ReUt^Mihetiotenthtm.  The  relation  between  them  is  simiUr 
to  that  of  landlord  and  tenant  Neither  the  vendee  nor  the  tenant  can  do  any  thing  in  preju- 
dice of  the  title  under  which  they  hold.  If  there  be  an  encumbrance  upon  a  vendor's  tide, 
or  an  adversary  title,  and  it  be  extinguished  by  the  vendee,  it  will  enure  to  the  benefit  of 
the  vendor,  who  will  be  bound  to  make  an  abatement  in  the  purchase-money  equal  to  what 
it  coAt  to  clear  the  title.  This  is  the  result  of  the  relation ;  and  it  follows  whether  the  vendor 
had  any  title  when  he  sold  or  not  See  Ace.  Galloway  v.  Finley,  12  Peters,  264 ;  opinion 
by  Catkon,  J.,  ptige  204.  [Ace.  Winnard  v.  Bobbins,  8  Hum.  616;  Knox  v.  Thomas,  6 
Hum.  674 ;  James  v.  Patterson's  Lessee,  1  Sw.  811 ;  Redmond  v.  Bowles,  6  Sn.  568,  all  citing 
this  case.    And  see  Mitchell  v,  Barry,  4  Hay.  186,  and  cases  there  dted.] 
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Thomas  Meadows  filed  his  bill  in  the  Circuit  Court  of  Warren,  on  the 
25th  of  July,  1833,  and  his  supplemental  bill  on  the  29th  of  January,  1834, 
which,  on  the  Ist  of  July,  1836,  were  transferred  to  the  Chancery  Court  at 
McMinnville,  against  Thomas  Hopkins,  to  enjoin  the  collection  of  two 
judgments,  amounting  together  to  $356,  which  Hopkins  had  recovered 
against  him  in  the  County  Court  of  Warren.  The  bill  stated  that  the 
judgments  were  for  the  unpaid  balance  of  the  purchase-money  of  two 
tracts  of  land  of  fifty,  and  ten  acres,  bought  from  one  Morbury,  about  the 
7th  of  December,  1820,  for  $500 ;  to  secure  which  he  had  given  Morbury 
his  three  several  promissory  notes,  two  of  them  for  $200,  and  the  third  for 
$100 ;  that  Morbury  had  executed  to  him  his  bond  in  the  penalty  of  a 
thousand  dollars,  conditioned  to  make  him  a  general  warranty  deed  to  the 
land  when  the  last  payment  of  the  purchase-money  should  be  made,  which 
was  to  be  done  against  the  7th  of  June,  1823 ;  that  he  had  been  put 
in  possession  of  the  land  by  Morbury  about  the  5  th  of  January,  1821, 
had  held  it  ever  since,  and  made  improvements  on  it  worth  $1000 ;  that 
Morbury  had  assigned  his  notes  to  Hopkins,  having,  as  complainant  sup- 
posed, never  had  any  title  to  the  land,  but  sold  it  merely  as  agent  of 
Hopkins,  who  was  a  large  landed  proprietor ;  that  he  had  paid  Hopkins 
one  of  the  notes  for  $200,  and  part  of  the  other,  for  the  balance  of 
which  he  executed  a  new  note  to  Hopkins,  dated  the  14th  of  April,  1831, 
for  $168,  and  had  also  paid  the  interest  on  the  note  for  $100;  that 
Hopkins  had,  from  time  to  time,  promised  to  make  him  a  title  without 
doing  it ;  that  he  was  now  advanced  in  years,  much  immersed  in  business, 
C182]  which  kept  him  out  of  the  State ;  was  then,  and  had  been  some 
time,  absent,  and  if  he  paid  the  money  to  his  agent,  or  attorney,  he 
should  not  know  how  to  get  a  title,  &c.,  praying  that  Hopkins  might  bo 
compelled  to  exhibit  his  title,  and  should  it  be  good,  that  it  might  be 
divested  out  of  him  and  vested  ^in  complainant,  and  if  not  good,  that  the 
provisional  injunction  prayed  for  might  be  perpetuated. 

The  process  asked  for  was  issued,  and  on  the  2d  of  February,  1835, 
Hopkins  filed  his  answer,  stating  that  one  Denton  had  sold  the  tract  of 
fifty  acres  to  Morbury,  to  whom  he  had  given  his  bond  for  title ;  that 
Morbury,  being  indebted  to  defendant,  had,  on  that  consideration,  assigned 
him  Denton's  bond  and  Meadows's  notes;  that  Denton  had  afterwards 
m&de  him  a  deed  for  the  Isind,  which,  though  very  recently  seen  by  him, 
bad  been  so  mislaid  that  he  could  not  file  it  with  his  answer ;  that  the  tract 
of  ten  acres  had  been  granted  to  himself  by  the  State,  and  he  filed  the  grant 
with  his  answer ;  that  the  legal  title  to  both  tracts  was  in  him,  and  he  was 
willing  to  make  the  title  so  soon  as  the  purchase- money  should  be  paid. 
This  answer  having  been  replied  to,  Hopkins  died  before  trial;  and  at 
January  term,  1837,  of  the  Chancery  Court,  Meadows  filed  a  bill  of  revi- 
vor against  the  heirs  of  Hopkins,  and  James  P.  Thompson,  his  administra- 
tor.     At   the  same  term,  Thom^^n  filed  a  cross-bill  against  Meadows 
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and  the  heirs  of  Hopkins,  reaffirming  the  statement  in  Hopkins^s  answer, 
as  to  his  title  to  the  land,  and  charging  that  Meadows  had  heen  in  the 
uninterrupted  possession  thereof,  under  the  contract  with  Morborj  since 
January,  1821,  which  possession,  under  the  statute  of  limitations,  made  his 
title  indefeasible ;  moreover,  that  availing  himself  of  that  possession,  he 
had  entered  the  land  and  procured  a  grant  for  it  at  an  expense  not  exceed- 
ing five  dollars,  &c. ;  demanding  a  discovery  of  the  time  when  he  made  the 
entry  and  procured  the  grant,  and  the  expense  attending  it,  and  praying 
that  he  might  be  compelled  to  pay  the  purchase-money.  To  this  bill 
Meadows  demurred. 

On  the  hearing  in  the  Chancery  Court,  his  Honor  the  Chancellor,  sus- 
tained the  demurrer  to  the  cross-bill,  and  pronounced  a  decree,  annulling 
the  contract  between  Meadows  [183]  and  Morbury,  directing  that  the 
administrator  of  Hopkins  should  refund  to  Meadows  what  he  had  paid 
Hopkins  towards  the  land  with  interest ;  that  the  injunction  against  the 
judgment  should  be  perpetuated,  and  that  the  administrator  pay  the  costs, 
&c.     The  administrator  appealed  in  error. 

Taul  and  Meigs,  for  Meadows. 

James  Campbell,  for  Thompson. 

TuRLEY,  J.,  delivered  the  opinion  of  the  Court.  —  Complainant  par- 
chased  of  John  Morbury  sixty  acres  of  land  for  $500,  for  which  he  exe^ 
cuted  three  notes :  two  for  $200  dollars  each,  and  one  for  $100  dollars,  and 
received  from  Morbury  his  bond  with  a  penalty  of  $1000  for  the  execution 
of  a  deed  of  conveyance  with  general  warranty  for  said  land,  when  the  last 
payment  should  be  made.  Complainant,  by  virtue  of  this  contract,  entered 
into  possession  of  the  premises  in  January,  1821,  and  for  aught  that  ap- 
pears has  been  in  the  peaceable  possession  ever  since.  Afler  the  contract, 
Morbury  assigned  complainant's  notes  to  Thomas  Hopkins,  who  received 
them  with  a  knowledge  of  the  consideration  for  which  they  had  been  exe- 
cuted, and  who  promised  to  comply  with  the  condition  of  the  bond ;  this 
he  did  not  do  during  his  life,  nor  has  his  administrator  or  heirs  done  so 
since  his  death,  but  his  administrator  has  filed  a  cross-bill,  in  which  he 
alleges  that  Hopkins  had  a  good  title  to  the  land,  but  that  the  evidences 
had  been  lost  by  casualty,  and  that  the  complainant  for  his  better  protec- 
tion had  entered  the  land  in  his  own  name  and  obtained  a  grant  therefor 
from  the  State,  and  prays  for  such  relief  as  under  the  circumstances  the 
law  allows  him.  To  this  cross-bill  there  is  a  demurerr  which  is  sustained 
by  the  chancellor,  and  to  reverse  whose  opinion  an  appeal  is  prosecuted  to 
this  court 

It  is  not  denied  by  the  counsel  for  the  complainant,  that  when  a  pur- 
chaser extinguishes  an  encumbrance  on  his  vendor's  title,  all  he  can  equi- 
tably ask  is  an  abatement  of  the  purchase-money  equal  to  what  it  cost  to 
remove  the  encumbrance,  but  it  is  contended,  that  in  the  present  case  the 
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vendor  had  no  title,  that  therefore  it  was  a  fraud  in  him  to  [184]  pretend 
to  sell,  and  that  the  principle  of  law  as  recognized  does  not  apply. 

1.  We  are  unable  to  recognize  the  correctness  of  this  defence,  because 
the  defendant  Hopkins,  in  his  answer,  alleges,  and  the  statement  is  reiter- 
ated by  his  administrator  in  his  cross-bill,  that  he  has  the  legjil  title  to'the 
premises,  but  has  by  casualty  been  prevented  from  producing  the  evidences 
thereof.  If  this  allegation  be  true,  and,  upon  demurrer,  we  must  presume  it 
to  be  so,  and  there  be  any  thing  in  the  proposition  urged  upon  the  Court 
in  behalf  of  the  complainant,  the  ground  upon  which  the  distinction  is  made 
to  rest  is  removed :  the  vendor  had  title,  and  there  was  no  fraud  in  selling 
to  complainant. 

2.  But  we  do  not  recognize  the  truth  of  the  proposition  ^  [185]  contended 

1  The  proposition  alluded  to  was  advanced  by  the  same  counsel,  who  argued  the 
case  of  Meadows  v.  Hopkins,  in  the  case  of  Hopkins's  Adm'r  v.  Yowell,  which  depend- 
ing upon  the  same  principle  as  the  former,  these  two  were  brought  on  and  argued 
together.    That  case  was  as  follows :  — 

On  the  4th  of  February,  1826,  Hopkms  sold  Yowell  twenty  acres  of  land  for  f  100, 
secured  by  note,  and  gave  his  bond  to  make  him  a  general  warranty  deed  for  the 
land. 

On  the  28d  of  January,  1882,  Yowell  paid  the  purchase-money  and  took  up  his 
note,  but  Hopkins  failed  and  refused  to  make  the  title ;  and,  in  fiict,  had  no  title  but 
an  entry  never  ripened  into  a  grant.  After  paying  the  purchase-money,  Yowell  sued 
Hopkins  on  the  title  bond,  and  recovered  judgment  for  about  $220  damages.  Hopkins 
filed  his  bill  to  enjoin  this  judgment  ux>on  the  ground  that  as  Yowell  got  the  possession 
of  the  land  by  virtue  of  the  purcliase  from  him,  which  possession,  having  been  con- 
tinued more  than  seven  years,  is  now  protected  by  the  statute  of  limitations,  he  ought 
not  to  be  allowed  to  collect  the  damages  adjudged  to  him  for  the  breach  of  the  title 
bond. 

Upon  this  statement  the  counsel  argued.  But  Hopkins  does  not  show  that  this 
land  was  ever  granted,  nor  does  it  appear  that  Yo well's  possession  was  held  by  actual 
enclosure,  and  therefore  non  constat  that  the  possession  will  be  protected  by  the  statute 
of  1819.  As  Hopkins  has  been  paid  for  the  hmd,  and  does  not  show  that  he  has  title, 
or  that  he  is  capable  of  making  an  available  general  warranty  deed,  it  is  not  perceived 
how  he  can  shield  himself  from  the  consequences  of  a  breach  of  his  title  bond.  He 
covenants  to  make  a  title,  which  he  acknowledges  he  cannot  make,  does  not  offer  to 
return  the  purchase-money  which  he  acknowledges  he  received,  and  yet  asks  to  be 
relieved  from  the  payment  of  damages  for  the  breach  of  his  covenant 

It  is  also  to  be  observed,  that  Hopkins  exhibits  no  entry,  plat,  and  certificate  of 
survey,  or  other  evidence  of  title ;  and  in  the  absence  of  all  and  every  of  these,  his 
assuming  to  sell  the  land  is  a  fraud,  and,  if  countenanced,  opens  the  door  to  the  most 
monstrous  practices  by  the  unprincipled  speculator,  enabling  him  to  sell  to  ignorant 
men  the  unappropriated  land  of  the  State,  and  when  they  discover  the  trick,  and  avail 
themselves  of  their  occupancy,  ref\ise  to  pay  back  the  purchase-money  on  the  pretence 
that  they  beeame  occupants  by  virtue  of  the  purchase,  which  was  of  itself  a  fraud. 
In  shorty  it  is  earnestly  insisted,  that  unless  Hopkins  had  actually  shown  the  Court 
an  entry,  a  plat,  and  certificate  of  entry,  or  some  other  evidence  tliat  he  had,  in  point 
of  equity,  extinguished  the  title  of  the  State,  that  title  is  not  to  be  regarded  as  an 
encumbrance  on  his  title.  The  rule  is  not  denied  that  where  a  purchaser  extinguishes 
an  encumbrance  on  his  vendor's  title,  all  he  can  equitably  ask  is  an  abatement  of  the 
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for  by  the  complainant.  We  do  not  think  that  a  vendor's  right  to  ask  that 
a  title  purchased  in  by  his  vendee,  shall  ennre  to  his  benefit,  upon  his  pay- 
ing the  purchase-money,  depends  upon  the  question  whether  he  had  title 
or  not  to  the  premises  at  the  time  of  the  sale,  but  results  from  the  relation 
which  it  has  been  found  expedient  to  establish  between  vendor  and  vendee  . 
to  preserve  the  confidence,  which  in  matters  of  contract  ought  to  exist 
between  man  and  man,  and  prevent  the  obtaining  of  undue  advantage  from 
information  acquired  by  means  of  such  contract 

This  relation  is  somewhat  similar  to  that  which  exists  between  a  land- 
lord and  his  tenant.  Having  recognized  the  title  in  the  one  instance  by  the 
acceptance  of  a  lease,  and  in  the  other  by  a  purchase,  you  shall  do  nothing 
to  the  prejudice  thereof  so  long  as  the  relation  continues. 

That  Ihia  right  of  a  vendor  does  not  depend  upon  the  fact  of  his  having 
a  title  at  the  time  of  the  sale  is  clearly  demonstrable.  K  he  had  the  title 
there  is  none  other  for  the  vendee  to  purchase,  for  if  he  purchase  a  con- 
flicting title  which  is  inferior  to  that  of  his  vendor,  he  does  it  at  his  own 
expense,  and  can  never  ask  him  for  remuneration.  If  he  had  no  tide,  then 
the  complainant  says  he  is  deprived  of  the  right.  According  to  this  mode 
of  reasoning,  there  never  can  exist  a  case  in  which  the  principle  of  law  as 
admitted  can  apply ;  and  it  is  a  dead  letter,  unless  it  be  confined  strictly  to 
the  case  of  an  encumbrance  connected  with  the  title  as  a  mortgage  or  a 
trust  which  cannot  be  contended  for  with  success. 

In  the  present  case  the  complainant  has  but  little  cause  [186]  of  com- 
plaint. He  obtained  possession  of  the  land  contracted  for,  under  his  con- 
tract in  January,  1821 ;  he  has  remained  in  the  undisturbed  possession 
thereof  ever  since,  and  to  make  assurance  doubly  sure,  has  entered  and 
obtained  a  grant  for  it  in  his  own  name.  There  would  be  neither  law  nor 
justice  in  permitting  him  to  hold  the  premises  under  this  title,  in  excluuon 
of  the  rights  of  Hopkins,  and  he  must  be  satisfied  with  remuneration  for 
the  trouble  and  expense  he  may  have  been  at  in  procuring  the  title  from 
the  State  under  which  he  seeks  to  protect  himself  from  the  performance  of 
his  contract. 

The  decree  will  therefore  be  reversed,  and  the  cause  remanded  for  further 
psooeedings. 

The  decree  entered  in  this  cause  afler  reciting  the  facts  proceeds  :  ^'  The 
Court  is  of  opinion  and  so  declares,  that  if  Hopkins's  title  to  the  lands  in 
the  pleadings  mentioned  be  defective,  as  charged  in  the  bill,  yet  all  that 
Meadows  can  claim  in  equity  of  Hopkins's  representatives  is  that  they  shall 

purchase-money  equal  to  what  it  cost  to  extinguish  the  encumbrance.  But  when  a 
vendor  has  no  title  at  all,  it  is  submitted,  that  it  is  a  fraud  in  him  to  pretend  to  sell, 
and  that  the  real  title  cannot  be  regarded  as  an  encumbrance  upon  no  title. 

Sustain  Mr.  Hopkins  in  this,  and  a  man  may  become  general  occupant  of  all  the 
vacant  land  in  the  State. 
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reimburse  him  his  expenses  in  perfecting  his  title  if  he  retains  the  land. 
Whereupon  the  Court  doth  adjudge,  order,  and  decree  that  the  decree  of  the 
chanceUor  in  this  case  be  reversed ;  and  this  court  proceeding  to  pronounce 
such  decree  as  the  court  below  should  have  rendered,  doth  further  order, 
adjudge,  and  decree  that  the  demurrer  to  the  cross-bill  be  overruled,  and 
that  Meadows  be  required  to  answer  the  same,  and  that  this  cause  be 
remanded  back  to  the  Chancery  Court  for  further  proceedings  to  be  had 
therein,  according  to  the  principle  of  this  decree.  The  Court  further  decrees 
that  said  James  P.  Thompson,  administrator  of  Thomas  Hopkins,  recover 
of  said  Thomas  Meadows  the  costs  that  have  accrued  in  this  cause  since  the 
rendition  of  the  decree  in  the  Chancery  Court.  The  other  costs  to  be  set- 
tled in  the  court  below. 

Note. — The  very  point  in  this  case  had  been  previously  decided  by  the  Supreme 
Court  in  cases  not  cited  or  referred  to  by  court  or  counsel.  See  Mitchell  v.  Barry,  4 
Hay.  186;  Searcy  v.  Eirkpatrick,  1  Tenn.  421,  and  Cooke,  211;  Mitchell  v.  Nash, 
Cooke,  238 ;  Moore  v.  Harrymao,  1  Tenn.  259. 

But  it  seems  the  doctrine  does  not  apply  where  the  contract  is  void.  Redmond  v, 
Bowles,  5  Sn.  647 ;  James  v.  Patterson,  1  Sw.  810.  As  where  the  contract  is  by  parol 
— ^^a  very  questionable  exception. — Ed. 


INTashville.    Deoember  Term,  1888. 
WILLIAMS  V.  HOGAN. 

[187]  Champkrtt.  Conatruction  of  the  Act  of  1821,  c.  66.  A  sale,  by  one  oat  of  possession,  of 
land  adversely  held,  is  void  for  all  purposes.  It  is  neither  good  as  against  the  adverse  pos- 
session or  title,  nor  as  between  the  parties  themselves.    [Code,  1776, 1777.] 

Sams.  Covenant  on  the  warranty.  Therefore  the  vendee  cannot  maintain  covenant  on  the 
clause  of  warranty  in  the  vendor's  deed;  and  if  the  fact  of  the  adverse  possession  appear  in 
the  declaration,  a  general  demarrer  to  any  pleading  in  the  case  will  reach  the  defect 

By  deed  of  bargain  and  sale  with  covenant  of  general  warranty,  dated 
May  14,  1828,  Sampson  Williams  oonveyed  to  Edward  Hogan,  of  whom 
the  defendants  in  error  are  heirs-at-law  and  devisees,  590  acres  of  land, 
which  was  then  in  the  adverse  possession  of  Lee  Sadler,  and  others. 
Hogan  died  on  the  20th  of  the  same  May.  On  the  Slst  of  Augost,  1836, 
the  defendants  in  error  sued  Williams  in  the  Circuit  Court  of  Jackson  on 
the  covenant  of  warranty  in  the  deed,  declaring  in  one  count  as  devisees, 
and  in  a  second,  as  heirs-at-law  of  Edward  Hogan,  and  averring  by  way  of 
breach  of  warranty,  ^'  that  at  the  time  of  making  the  covenant  the  land  was 
adversely  held  and  possessed  by  a  title  superior  to  that  of  the  defendant,  by 
Lee  Sadler,  &c,  and  so  the  plaintiffs  aver  that  by  virtue  of  the  seisin  and 
superior  title  of  the  said  Lee  Sadler,  &c,  the  said  Edward  Hogan,  in  his  life- 
time, and  they  since  his  death  have  been  expelled  and  kept  out  of,  and  from 
the  possession  of  said  bargained  land  and  appurtenances ;  and  so  they  say 
that  the  defendant  has  not  kept  and  performed  his  covenant,"  &c. 
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The  defendant  pleaded  :  1.  Covenants  performed,  and  this,  &c  2.  That 
neither  the  plaintiffs  nor  their  ancestors  have  been  expelled  from  and  kept 
out  of  possession  of  the  land  by  superior  title  and  due  course  of  law,  and  of 
this,  &c.  3.  Protesting  that  the  plaintiffs  were  not  out  of  possession  of  the 
land  at  the  time  the  covenant  was  executed,  neither  the  plaintifis  nor  their 
executor  was  or  were  expelled  and  kept  out  of  possession,  or  evicted  by  due 
course  of  law,  and  of  this,  &c  4.  That  the  defendant  at,  &c.,  on,  &c.,  offered 
to  sue,  and  investigate  the  title  and  give  full  possession  of  the  land  to  the 
plaintiffs,  &c.,  but  they  colluded  with  the  tenants  and  refused  to  sue* or  have 
it  sued  for,  and  this,  &c  The  [188]  plaintiffs  replied  to  the  first  plea,  and 
issue  was  joined  thereupon  ;  and  they  demurred  to  the  other  pleas. 

At  November  term,  1836,  his  Honor  Judge  Garuthers,  of  the  fourth 
circuit,  sustained  the  demurrer  as  to  the  2d  and  3d  pleas,  and  advised  as  to 
the  fourth.  At  March  term,  1837,  he  sustained  the  demurrer  to  the  fourth 
plea.  At  March  term,  1838,  the  issue  joined  upon  the  first  plea  was  sub- 
mitted to  a  jury,  who  gave  a  verdict  for  $136.74  for  the  plaintiffs,  and  they 
had  judgment.     The  defendant  prayed  a  writ  of  error. 

S.  TuRNET,  for  the  plaintiff  in  error,  insisted  that  as  there  was  a  demur- 
rer in  the  case,  which  would  reach  back  to  the  first  error  in  the  pleadings, 
and  the  declaration  averred  that  the  land  was  adversely  held  at  the  date  of 
the  covenant,  it  was  impossible  to  maintain  the  action.  Because,  the  case, 
he  said,  was  under  the  Act  of  1821,  c.  66,  against  champerty,  which  prohibits 
the  sale  of  lands  by  one  who  is  out  of  possession,  and  declares  the  ^  bargain, 
covenant,  contract,  and  agreement "  to  be  void.  So  that  to  sustain  this 
action  would  be  to  say  that  a  covenant,  which  is  void,  may  nevertheless  be 
the  foundation  of  a  legal  demand. 

A.  Cdllom,  for  the  defendant  in  error,  argued  that  Randolph  v,  Meeks, 
Martin  and  Yerger,  58,  decides  that  the  convenant  of  warranty  is  broken  as 
soon  as  made,  where,  as  in  this  case,  the  land  is,  at  the  time  of  making  it, 
held  adversely  to  the  title  of  the  warrantor. 

As  to  the  question  upon  the  statute  of  champerty,  he  insisted  that  this 
covenant  was  not  affected  by  that  law.  It  is  a  statute  against  fraud,  and 
must  be  construed  to  suppress  the  mischief ;  and  when  it  declares  the  deed 
void,  the  meaning  is,  that  as  a  conveyance  operative  against  the  person  in 
possession,  it  is  void.  He  being  the  person  for  whose  safeguard  the  statute 
intended  to  provide,  a  different  construction  of  the  act,  instead  of  suppress- 
ing, would  be  an  encouragement  to  fraud.  Make  the  conveyance  inopera- 
tive and  void  as  against  the  person  holding  an  adverse  possession  at  the  time 
of  the  sale,  and  good  as  between  the  parties  to  the  deed,  and  the  mischief  is 
suppressed,  fraud  prevented,  and  justice  done.  9  Johns.  60 ;  1  Johns,  c 
81 ;  10  Mass.  267. 

[189]  Reese,  J.,  delivered  the  opinion  of  the  Court.  —  The  declaration 
alleges  that  at  the  time  of  the  execution  of  the  deed  of  conveyance,  the  laud 
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which  it  purported  to  convey  was  adversely  held  by  a  title  paramount  to  that 
of  the  bargainor,  —  and  the  question  is,  whether  the  Circuit  Court  upon  the 
argument  of  the  demurrer  in  the  case  should  not,  on  account  of  that,  have 
adjudged  the  declaration  bad,  and  the  action  not  maintainable  because  of  our 
statute  of  champerty  of  1821,  c.  66. 

It  is  said  on  behalf  of  the  action,  that  a  deed  of  conveyance  or  contract  of 
sale  for  land  adversely  possessed,  although  void,  by  the  provisions  of  the  act 
referred  to,  as  against  such  adverse  claimant,  is  yet  good  as  between  the 
parties  to  the  deed  or  contract  of  sale.  This  proposition  is  at  w&r  alike 
with  the  letter,  and  the  spirit  and  policy  of  the  act  The  act  declares  that 
*^  no  person  shall  agree  to  buy,  or  to  bargain  or  sell  any  pretended  right  or 
tide  in  lands  or  tenements  or  any  interest  therein ;  and  if  any  such  agree- 
ment, bargain,  sale,  promise,  covenant,  or  grant  be  made,  where  the  seller 
has  not  himself  or  by  his  agent  or  tenant,  or  his  ancestor,  been  in  actual 
possession,"  &c.  Such  is  the  letter  of  the  statute.  Its  object  and  policy 
were,  that  those  in  actual  possession  of  land  should  not  be  molested  by  suits 
founded  upon  pretended  or  dormant  claims,  unless  such  suits  were  instituted 
and  conducted,  bondjide,  by  the  proper  owners,  upon  whom  the  law  had  cast 
the  title,  for  their  own  proper  benefit  and  at  their  own  proper  risk  and 
costs. 

The  buyer,  in  view  of  such  purpose,  it  was  especially  important  to  restrain, 
for  it  was  his  ever  restless  cupidity,  stimulated  by  the  low  price  of  these  dor- 
mant claims,  and  by  the  prospect  of  large  profit,  which  attacked  the  quiet  and 
repose  of  society,  and  made  our  courts  of  justice  the  theatre  upon  which  to 
consummate  speculations,  not  more  respectable,  and  much  more  disastrous  to 
society  than  those  of  the  lottery  office  or  the  gaming  table. 

To  give  such  a  construction  to  the  statute,  therefore,  as  would  permit  the 
buyer  of  dormant  claims  securely  to  take  a  deed  or  covenant  from  the  claim- 
ant, and  if  he  failed  to  recover  by  a  demise  in  the  name  of  such  claimant,  to 
indemnify  [1901  himself  by  a  suit  against  his  vendor  upon  the  deed  or 
covenant,  would  be  to  encourage,  and  not  to  suppress  the  spirit  and  practice 
of  champerty. 

We  are  therefore  clearly  of  opinion  that  the  action  is  not  maintainable, 
and  that  the  judgment  must  be  reversed. 


nrashville.   December  Term,  1888. 
THE  STATE  v.  CURLE. 

CBiMiirAL  Law.  AogtdtiaL  In  all  criminal  cases,  of  every  grade,  if  the  defendant  be  acquitted 
by  the  jury,  though  the  acquittal  may  have  been  occasioned  by  the  error  of  the  court,  the 
defendant  must  be  discharged  of  the  offence  alleged  against  him  in  that  indictment 

Samb.  Practice— no  appeal  by  the  State  m  tuck  caee.  If  the  State  appeal  in  such  case,  the 
cause  will  be  stricken  from  the  docket  of  the  Supreme  Court  for  want  of  jurisdiction. 
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The  grand  jury  of  Hickman,  at  June  term  of  the  Circuit  Court  pre- 
sented, ^  That  the  defendant,  on  the  15th  of  June,  1837,  and  on  divers  days 
before  and  since,  in  the  county  aforesaid,  with  force  and  arms,  was  openly, 
publicly,  ftnd  notoriously  drunk,  to  his  great  degradation  and  scandal,  and  to 
the  evil  example  of  all  others,''  &c. 

On  the  trial,  it  was  proved  on  behalf  of  the  State,  ^  that  the  defendant 
was  openly  and  publicly  and  notoriously  drunk,  on  the  day  charged  in  the 
indictment,  in  the  town  of  Centreville,  in  the  county  of  Hickman,"  which 
was  air  the  evidence. 

*  Mabtin,  J.,  charged  the  jury  'Hhat,  to  authorize  them  to  find  the 
defendant  guilty  under  said  indictment,  the  evidence  should  show  that  the 
defendant  on  more  occasions  than  one,  within  twelve  months  prior  to  the 
finding  of  the  indictment  by  the  grand  jury,  was  openly  and  publicly  drunk 
in  the  county  of  Hickman/'     Verdict,  "  ndt  guilty." 

The  solicitor  for  the  State  excepted  to  the  opinion  of  the  Court,  and 
appealed  in  error. 

No  counsel  appearing  for  the  defendant,  the  attorney-general  submitted 
the  following  brief:  1.  The  charge  of  the  judge  was  erroneous.  Tipton  v* 
The  State,  2  Ter.  542. 

2.  But  the  main  question  here  is,  can  a  new  trial  be  [191]  granted  on 
behalf  of  the  Stiate  or  public  prosecutor,  in  any  case,  the  defendant  being 
acquitted  ? 

That  it  cannot,  see  Bex  t^.  Praed,  4  Burrow,  2257. 

In  the  People  v.  Mather,  4  Wendell,  the  Court  say :  ^  The  right  of  the 
Court  to  grant  a  new  trial  in  case  the  defendant  has  been  acquitted,  where 
the  ground  of  the  application  is,  that  the  finding  is  against  evidence,  it  is 
conceded  does  not  exist ;  but  whether  a  new  trial  can  be  granted  where  the 
licquittal  has  resulted  from  the  error  of  the  judge  in  stating  the  law  to  the 
jury,  seems  to  be  involved  in  much  doubt"  266.  This  distinction  is  stated 
by  the  Court  in  The  King  t^.  Mann,  4  Maule  Sc  Selwyn,  337,  and  by  coun- 
sel in  The  King  t^.  Raynell,  6  East,  313  ;  see  note  there. 

In  Wilson  t;.  Retail,  4  Term  Rep.  753,  a  penal  action,  Lord  Kenyon 
said :  **  Where  a  mistake  of  the  judge  has  crept  in  and  swayed  the  opinion 
of  the  jury,  I  do  not  recollect  a  single  case  in  which  the  Court  has  ever  re- 
fused to  grant  a  new  trial."  But  he  added,  '^  All  the  cases  of  indictments 
I  lay  out  of  the  case  because  they  are  criminal  cases  and  are  exceptions  to 
the  general  rule."    P.  758. 

In  the  King  v.  Reynell,  Maryatt  admitted  that  he  had  not  been  able  to 
find  any  instance  where  the  Court  had  granted  a  new  trial  in  case  of  a 
misdemeanor  where  the  verdict  was  for  the  defendant.  6  East,  315.  Nor 
have  I.  The  only  case  in  which  I  have  seen  even  doubt  expressed  is  that 
cited  from  4  WendelL 

Reese,  J.,  delivered  the  opinion  of  thd  Court.  —>  Upon  the  authority  of  the 
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cases  produced  by  the  attorney-general,  and  the  long  and  well-settled  prac- 
tice of  all  the  courts  in  this  State,  we  are  satisfied  that  the  State  in  such  a 
case  as  the  one  before  us  has  no  appeal. 

Let  the  cause  be  stricken  from  the  docket,  and  the  cost  be  certified  to 
the  County  Court  of  Hickman  for  allowance. 

NoTB. — It  is  curious  that  neither  the  attorney-general,  the  Court,  nor  the  reporter, 
refer  to  the  preyious  cases  deciding  the  point  under  consideration,  and  especially 
State  V,  Reynolds,  4  Hay,  110 ;  State  v.  Solomons,  6  T.  860.  —Ed. 


Vashville.  December  Term,  1888. 
JETTON  V.  THE  STATE. 

[192]  CBmiiTAii  Law.  Grand  Jury,  If  there  be  placed  on  the  grand  jary  panel  persons  not 
competent  to  be  grand  jnrorSf  the  court,  to  which  the  panel  is  returned,  may  strike  them 
off,  and  summon  others  m  their  stead.  1  Chitty*s  C  L.  809;  1887,  c  68,  §  4;  c.  60,  §  2} 
1779,  c  6,  §  4.     [Code,  4007,  4016.] 

Savb.  How  teUneuea  sent  to  gr^ndjury  to  be  twom.  If  a  witness  who  is  sent  to  the  grand 
jury  be  sworn  in  cpen  court,  though  not  in  the  immediate  presence  of.  the  judge,  or  even  in 
his  temporary  absence  from  the  bench,  it  is  good. 

Same.  Indictmeni  and  preeentmentj  quathing.  The  Court  is  not  bound  to  quash  an  indictment 
or  presentment  The  party  may  be  left,  in  the  discretion  of  the  Court,  to  demur,  &c* 
Hawkins,  Bk.  2,  c.  26,  §  146;  1  Dey.  &  Bat  196.  [This  point  seems  not  to  be  decided  in 
the  cause,  but  it  is  cited  and  approTed  in  State  v.  Willis,  8  Head,  167.] 

On  the  5th  of  April,  1888,  the  grand  jury  of  the  corporation  of  l^arfrees- 
boro'  presented  that  the  defendant  **  on  the  first  day  of  j^rch,  1838,  with 
force  and  arms,  in  the  corporation  aforesaid,  unlawfully  did  encourage  and 
promote  a  certain  unlawful  game  of  hazard  at  cards,  for  money  and  valua- 
ble bank-notes,  and  then  and  there  with  force  and  arms  unlawiiilly  did 
play  for  and  bet  money  and  valuable  bank-notes,  at  said  unlawful  game  of 
hazard  at  cards,  contrary  to  the  form  of  the  statutes,''  &c. 

At  May  term  of  the  court,  the  defendant,  by  attorney,  moved  to  quash 
the  presentment,  which  motion  being  discharged,  the  defendant  pleaded  in 
abatement,— 

1.  That  one  Jacob  Decker,  who  was  empanelled  as  a  grand  juror  at 
the  March  term  of  the  court  for  the  corporation,  &c.,  for  the  space  of  three 
months  next  ensuing  his  said  appointment,  and  during  which  time,  to  wit, 
at  the  April  term  of  said  court,  said  presentment  purports  to  be  found,  was 
neither  a  freeholder  in  the  State,  nor  a  householder  of  the  State  and  cor* 
poration  at  the  time  of  his  appointment,  or  at  the  time  of  finding  the  pre- 
eentment ;  and  said  Decker  was,  at  the  April  term  of  the  court,  excused 
or  discharged  from  further  attendance  as  a  juror,  and  another  individual 
was  elected  in  his  stead,  Sec. 

2.  That  the  presentment  had  not  been  found  by  the  grand  jury  upon 
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their  own  knowledge,  but  upon  the  information  of  a  certain  William  D. 
Hicks,  who  was  sent  for,  and  caused  to  go  before  the  grand  jury  to  give 
evidence,  &c. ;  and  that  [193]  Hicks  was  not  sworn  before  the  Court  to 
give  evidence  to  the  JU17,  previous  to  his  being  examined  and  giving  testi- 
mony against  the  defendant,  &c. 

The  attorney  for  the  corporation  demurred  to  the  first  plea,  and  replied 
to  the  second,  and  issues  were  joined  accordingly. 

The  G>urt  sustained  the  demurrer ;  and  a  jury  was  empanelled  to  try 
the  issue  of  fisict  upon  the  second  plea,  to  whom  testimony  was  submitted 
in  substance,  that  when  the  witness  was  sworn  the  mayor  and  aldermen 
were  not  upon  the  bench,  but  court  had  not  adjourned ;  that  two  of  the 
aldermen  were  in  the  court-house  when  the  clerk  swore  the  witness,  and 
the  mayor  was  standing  at  the  door.  Upon  which  testimony  the  Conrt 
charged  the  jury  that  the  Court  was  composed  of  the  may  or y  two  aldermen^ 
and  the  constable  ;  and  if  the  witness  was  sworn  when  any  one  of  its  mem- 
bers was  present,  it  would  be  a  swearing  of  the  witness  in  the  presence  of 
the  Court.  The  jury  found  that  ^  the  witness  in  said  second  plea  spedfied 
was  sworn  before  the  Court" 

The  defendant  moved  for  a  new  trial  of  this  issue,  which  being  refused 
he  pleaded  not  guilty,  and  being  put  upon  his  trial  was  convicted.  The 
evidence  submitted  to  the  jury  upon  the  general  issue  is  not  set  out  in  the 
record.  The  defendant  moved  for  a  new  trial,  which  was  refused,  where- 
upon he  tendered  his  bill  of  exceptions,  in  which  the  case  is  stated  as  above, 
and  exception  is  taken  to  the  several  opinions  of  the  Court.  1.  In  refusing 
to  quash  the  presentment.  2.  In  sustaining  the  demurrer  to  the  plea. 
8.  In  charging  the  jury  upon  the  trial  of  the  issue  on  the  second  plea. 
4.  In  overruling  the  several  motions  for  a  new  trial. 

No  counsel  appearing  for  the  plaintiff  in  error,  the  attorney-general  sub- 
mitted, on  behalf  of  the  State,  the  foUowing  brief:  — 

1.  It  is  always  discretionary  with  the  Court  whether  they  will  quash  an 
indictment  or  presentment ;  and  it  cannot  be  assigned  for  error  that  they 
refused  to  do  it.     1  Chitty's  C.  L.  299-304. 

2.  The  panel  was  not  void  because  one  incompetent  juror  was  placed  on 
it.  The  Court  could  remedy  the  error  by  [194]  substituting  another.  As 
to  the  first  proposition,  1  Chitty's  C.  L.  309  ;  as  to  the  second,  Acts  of  1837, 
c  53,  §  4 ;  c.  69,  §  2  ;  1779,  c  6,  §  4. 

3.  It  is  not  necessary  to  keep  any  record  of  the  swearing  of  a  witness 
sent  to  the  grand  jury.  It  is  sufficient  that  they  be  sworn.  Perhaps  it  is 
not  necessary  that  they  be  sworn  in  open  court  See  United  States  v. 
Coolidge,  2  Gallison,  384 ;  5  Yerger,  364.  It  is  certainly  unnecessary  to 
swear  them  before  the  Court.  If  the  court  be  open  it  is  enough.  State 
V.  Cain  &  Price,  1  Hawk.  352 ;  N.  C.  Act  of  1797,  c.  2,  §  3  ;  Ry.  &  M.  C 
C.  R.  401.  See  the  mode  of  swearing  witnesses  sent  before  the  grand  jury 
in  the  King's  Bench,  1  Gude's  Prac.  84 
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Gbeen,  J.,  delivered  the  opinion  of  the  Court  —  There  is  no  error  in 
the  judgment  in  this  case.  The  motion  to  quash  the  presentment  was 
properly  overruled.  It  does  not  appear  in  the  record  upon  what  grounds 
this  motion  was  made,  but  we  perceive  no  defect  in  the  presentment  where- 
fore it  should  be  quashed. 

The  plea  that  Decker,  a  grand  juror,  was  not  a  qualified  juror,  and  was 
discharged  and  another  appointed  and  sworn  in  his  place,  is  not  a  good  de- 
fence, and  a  demurrer  to  it  was  properly  sustained.  The  panel  being  in- 
complete by  reason  of  the  want  of  qualification  of  one  of  the  number,  the 
G)urt  had  a  right  to  order  another  to  be  summoned.  When  the  defend- 
ant was  presented,  Decker  was  not  one  of  the  Jurors. 

The  second  plea  that  the  witness  on  whose  evidence  the  presentment 
was  made,  was  not  sworn  before  the  Court  is  replied  to  and  the  jury  found 
a  verdict  that  he  was  sworn  before  the  Court.  There  was  error  in  the 
Court  in  saying  that  the  derk  and  constable  constitute  members  of  the 
Court,  and  that  if  the  witness  was  sworn  before  either,  he  was  sworn  before 
the  Court.  But  we  think  that  if  he  was  sworn  while  the  court  was  open, 
although  the  mayor  and  aldermen  were  not  on  the  bench  or  immediately 
before  the  witness,  the  swearing  was  sufficient. 

As  the  evidence  is  clear  that  the  court  was  open  when  [195]  the  wit- 
ness was  sworn,  the  erroneous  statement  of  the  Court  above  referred  to 
was  not  material.  Indeed,  the  issue  upon  the  plea  that  the  witness  was 
not  sworn  before  the  court  was  immaterial  and  may  be  disregarded.  Upon 
the  merits  of  the  case  no  question  is  made. 

Let  the  judgment  he  affirmed. 


Kashville*   December  Temny  1838. 
GOODMAN  V.  THE  STATE. 

CoNSTiTDTiOMAL  Law.  PrcuMcB — oontxMtonce,  Where  a  defendant  in  a  criminal  case 
offers  a  safficient  affidavit  for  a  continuance,  stating  the  facts  to  which  the  absent  witnesses 
are  expected  to  testify,  it  is  error  to  refuse  a  continuance,  even  though  the  prosecuting 
attorney  offers  to  admit,  not  simply  that  the  witness  would  testify  to  the  fkcts  stated,  but 
also  the  truth  of  the  facts  stated :  for  the  defendant  has  the  constitutional  right  to  have  the 
witnesses  personally  present  at  the  trial.    Art.  1,  §  9. 

Pbacticb.  Contmuanet,  Where  the  Circuit  Court  refuses  a  continuance  for  the  insuffi- 
ciency of  the  reasons  stated  in  the  affidavit,  the  Court  of  Errors  would  be  extremely  cautious 
and  circumspect  in  controlling  its  discretion,  though  they  entertained  a  clear  opinion  that 
the  reasons  were  sufficient.  [Ace  Garber  v.  State,  4  Cold.  162,  citing  this  case  and  Nelson 
V.  State,  2  Sw.  482;  Pitts  v.  Gillam,  1  Head,  549.] 

The  plaintiff  in  error  and  another  were  indicted  in  the  Circuit  Court 
of  Hickman,  at  July  term,  1838,  for  open  and  notoriotu  lewdness.  A  capias 
was  issued  for  the  defendants,  and  being  in  custody  thereupon  they 
were  put  to  the  bar  for  trial  on  the  11th  of  July,  before  his  Honor  Judge 
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DiLLAHUNTT.    The  plaintiff  in  error  moved,  upon  afficlavit,  for  a  contiou- 
ance  of  his  cause.     The  affidavit  stated  the  names  oP  the  witnesses  who 
were  absent,  the  reasons  for  their  absence,  and  what  he  expected  to  prove 
by  each.     The  attorney-general,  Thomas,  agreed  that  the  affidavit  n^||it 
be  read  as  evidence ;  and  his  Honor  thereupon  ordered  the  jury  to  be  sworn 
and  the  cause  to  be  tried.    The  jury  found  the  defendant  guilty  and  as- 
sessed a  fine  against  him  of  one  hundred  dollars.     He  moved  for  a  new 
trial  which  was  refused,  and  the  Court  pronounced  judgment  of  imprison- 
ment in  the  common  jail  of  Hickman  for  four  months,  and  that  the  State 
recover  the  fine,  &c.     A  bill  of  exceptions  was  tendered  in  which  the  eyi- 
dence  was  set  out,  as  also  a  copy  of  the  affidavit  for  the  continuance,  and 
the  defendant  appealed  in  error. 

[196]  It  is  unnecessary  to  detail  the  facts  of  the  case,  or  those  stated  in 
the  affidavit,  with  respect  to  which  latter  it  is  enough  to  say  that  they  were 
considered  by  the  Court  to  present  a  sufficient  ground  for  a  con  tin  nance ; 
and  the  only  question  was  whether,  where  that  is  the  case,  the  Court  can 
refuse  a  continuance  because  the  prosecuting  attorney  admits  the  facts 
stated  in  the  affidavit  ? 

Dew,  for  the  plaintiff  in  error,  insisted  that  the  Court  has  no  such  power. 
He  said  that  the  rule  laid  down  in  Hammonds  r.  Kemer  and  Wife,  S  Hay- 
wood, 145,  that  it  is  not  error  to  refuse  a  continuance  where  the  evidence 
wanted  is  admitted  by  the  adverse  party  is  not  applicable  to  criminal  cases, 
which  distinction  he  said  was  sustained  by  this  Court  in  Rhea  v.  The  State, 
10  Yerger,  258. 

The  attorney-general  for  the  State. 

Cahal,  in  reply,  cited  the  Constitution  of  Tennessee,  art.  1,  §  9,  and  con- 
tended that  it  was  a  violation  of  the  right  of  the  accused  in  criminal  cases, 
"  to  meet  the  witnesses  face  to  face,''  to  force  him  to  a  trial  in  the  absence  of 
his  witnesses.  He  said  that  the  right  being  absolute,  the  party  could  not  be 
deprived  of  the  enjoyment  of  it  but  by  his  own  laches  ;  that  if  the  defend- 
ant cleared  himself  of  the  just  imputation  of  neglect  in  the  use  of  the  lawful 
means  to  obtain  the  witnesses,  the  Court  could  not  say  that  there  was  any 
equivalent  for  this  absolute  right,  which  if  he  had  extended  to  him  would 
equally  maintain  his  security ;  that  to  have  an  admission  on  behalf  of  the 
State  of  the  facts  which  he  expected  to  prove  by  his  witnesses  was  not 
"  to  meet  the  witnesses  face  to  face,*'  nor  equivalent  to  it ;  and  if  it  were 
equivalent  it  is  not  the  right  itself,  and  to  assume  to  substitute  equivalents, 
is  to  attempt  to  defeat  what  is  absolute  and  indefeasible. 

Beesb,  J.,  delivered  the  opinion  of  the  Court  —  We  deem  none  of  the 
errors  in  this  case  assigned  in  the  record  or  in  argument  as  meriting 
discussion,  except  the  refusal  of  the  Circuit  Court  to  continue  the  cause 
upon  the  grounds  stated  in  the  affidavit  of  the  defendant ;  and  with  respect 
to  that  the  only  proper  inquiry  for  us  is,  whether  those  [197]  grounds 
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are  sufficiently  material  to  constitate  good  cause  for  the  postponement  of 
the  trial  ? 

To  respond  correctly  to  this  inquiry,  it  is  our  duty  to  limit  our  view  of 
the  case  to  the  character  of  the  offence  charged  in  the  indictment,  and  to 
the  aspect  of  the  defensive  grounds  set  forth  in  the  affidavit  as  bearing 
upon  that  offence ;  and  we  are  not  at  liberty  to  look  into  the  proof  upon 
the  trial  as  exhibited  in  the.  bill  of  exceptions.  Considering  the  question 
in  this  view,  we  are  of  opinion  that  the  affidavit  did  contain  sufficient 
grounds  for  the  continuance  of  the  cause.  But  as  was  said  by  us  in  the  case 
of  Gray  v.  The  State,  10  Yerger,  we  regard  the  supervisory  control  of  this 
court  over  the  legal  discretion  of  the  circuit  courts  in  the  application  and 
enforcement  of  their  rules  for  the  conduct  of  causes  before  them  as  of  very 
delicate  character,  exacting  from  us  the  utmost  caution  and  circumspection, 
and  to  be  exerted  neither  frequently  nor  upon  slight  grounds.  If,  there- 
fore, the  Circuit  Court  had  merely  refused  to  continue  the  cause  upon  the 
ground  of  the  insufficiency  of  the  affidavit,  we  should  have  hesitated  long 
before  we  would,  for  that  reason,  have  reversed  the  judgment.  But  the 
record  manifests  that  the  Circuit  Court  thought  as  we  do  that  the  affidavit 
was  sufficient  and  refused  to  continue  the  cause,  because  the  attorney-gen- 
eral offered  to  admit,  not  that  the  facts  stated  in  the  affidavit  were  true, 
but  that  the  witnesses  there  mentioned  would,  if  present,  testify  as  stated 
by  the  defendant. 

In  the  case  referred  to  in  10  Terger,  we  say  that  the  practical  operation 
of  such  an  arrangement  upon  the  rights  and  the  fate  of  the  defendant  must 
oflen,  if  not  always,  be  perfectly  illusory.  We  now  go  further  than  the 
intimation  contained  in  that  case,  and  say  that  when  the  admission  of  the 
counsel  for  the  State  is  not  merely  that  the  witnesses  would  testify  as  stated, 
but  that  the  facts  are  true  as  set  forth  in  the  affidavit,  such  admission 
should  not  preclude  the  defendant  in  a  criminal  case  from  his  constitutional 
right  of  having  the  witnesses  personally  present  at  the  trial. 

It  were  needless  to  urge  upon  practical  and  enlightened  minds  the  differ- 
ence, in  point  of  legitimate  effect,  between  [198]  the  personal  presence 
of  candid  and  respectable  witnesses  who  testify  to  facts  in  their  detail, 
ramification,  and  bearing,  and  the  general  admission  of  these  by  an  attor- 
ney-general, little  impressing,  perhaps,  the  minds  of  the  jury,  and  constitut- 
ing, as  to  its  extent  and  bearing,  a  fruitful  source  of  difficulty  and  dispute. 

It  were  needless  to  urge  how  such  a  practice  would  tempt  the  unfortu- 
nate defendant,  if  he  must  forego  the  advantage  of  the  personal  attendance 
of  his  witnesses,  to  seek  an  undue  equivalent  by  amplifying,  at  the  hazard 
of  perjury,  the  statement  in  his  affidavit,  so  as  to  obtain  the  broadest  possi- 
ble admission  from  the  State.  In  evei^  view,  therefore,  as  it  regards  the 
rights  of  the  defendant,  and  the  safe,  equal,  and  pure  administration  of 
justice,  the  practice  referred  to  is  improper  and  erroneous. 

Let  the  'judgment  be  revereed^  and  a  new  tried  be  granted. 
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Ifashville,    December  Term,  18d8, 
CRAIGHEAD  v.  THE  STATE  BANK. 

[199]  Wrrnsss.  Competency — BaiL  Prosecation  surety  or  ImU  may  be  made  a  competent 
witness  for  the  party  for  whom  he  stands  bound,  by  releasing  him  of  record  and  substi- 
tuting another  in  his  stead. 

CoNSTrruTioNAL  Law.  Release  of  bml.  It  is  not  a  violation  of  the  obligation  of  contracts 
to  release  prosecution  surety  or  bail,  and  substitute  another  instead  of  the  first,  there  being 
no  contract  on  part  of  him  for  whose  indemnity  the  surety  was  taken. 

Same.  Bank  of  the  State.  The  charter  of  the  late  Bank  of  Tennessee,  it  seems,  was  consti- 
tutional, according  to  Briscoe  d.  The  Bank  of  the  Commonwealth  of  Kentucky.  11  Peters, 
267. 

Eyidbncb.  Admtstion.  On  presenting  his  account  to  a  defendant,  if  he,  admit  the  correct- 
ness of  the  chai^ges,  but  say  he  believed  he  owed  the  plaintiff  nothing,  and  had  paid  him 
all  he  ever  owed  him,  yet  give  no  reason  for  his  belief,  and  show  nothing  in  support  of  it, 
the  whole  must  be  left  to  the  jury,  who  may  reject  the  explanation,  and  give  their  verdict 
on  the  admission. 

Samb.  Ea^euio  iimut,  c^  Claiming  a  credit  as  to  one  item  of  an  account  and  remaining 
silent  as  to  the  rest,  is  a  strong  circumstantial  proof  of  the  correctness  of  the  rest. 

Dkbt.  ExdnguithmenL  Taking  a  bill  single  into  consideration  of  a  simple  contract  demand 
extinguishes  it,  and  no  action  can  be  maintained  founded  upon  the  consideration. 

Pbomissort  Note.  The  word  notCf  or  phrase  promiuory  note,  in  a  bill  of  exceptions,  will 
be  presumed,  without  more,  to  mean  a  security  not  under  seaL 

The  plaintiff  in  error  having  been  a  customer  of  the  Bank  of  the  State  of 
Tennessee,  his  account  remained  open  and  unsettled  from  its  commence- 
ment, about  the  27th  of  November,  1824,  till  the  18th  of  July,  1829,  the 
iay  of  the  last  entry  therein.  When  Nicholas  Hobson  became  cashier  of 
the  bank,  in  January,  1830,  finding  the  account  in  this  condition,  he  stated 
it  from  what  appeared  on  the  bank-books,  and  from  the  notes  and  checks  of 
the  plaintiff  in  error,  which  he  found  in  the  bank.  According  to  the  cus- 
tom of  the  bank  in  making  out  said  account,  he  treated  Craighead's  prior 
notes  as  checks,  and  charged  him  with  the  discount  upon  each  successive 
note  given  to  the  bank  for  loans,  considering  that  said  account  had  not  been 
paid  by  him  at  the  time  of  giving  the  notes.  After  he  had  thus  made  out 
the  account,  he  cancelled  the  notes  by  impressing  upon  them  the  mark  de- 
noting payment  being  the  letter  P.  cut  through  them.  The  book  was  then 
put  into  the  hands  of  Craighead,  who,  after  keeping  it  several  days,  called 
at  the  bank  and  demanded  a  credit  for  one  Richmond's  note,  to  which, 
upon  examination  [200]  he  was  found  entitled,  and  it  was  allowed.  The 
account  as  first  stated  exhibited  a  balance  in  favor  of  the  bank  of  $404.22, 
which,  after  allowing  him  Richmond's  note  was  reduced  to  $104.22.  In 
endeavoring  to  effect  a  settlement  with  him,  Craighead  never  admitted  to 
the  officers  that  he  owed  the  bank  any  thing ;  on  the  conti*ary  he  seemed 
to  think  he  had  paid  up  all  he  had  ever  owed,  but  did  not  explain  how  to 
their  satisfaction.  His  account  was  therefore  placed  in  the  hands  of  the 
bank  attorneys,  Anderson  &  Clark,  with  the  latter  of  whom,  ob  his  pre- 
158 


CBAIOHEAD  V.  THE  STATE  BANE.  200,  201 

sendDg  the  account  for  settlement,  Craighead  examined  it  item  by  item. 
Upon  going  into  the  examination  he  eaid  he  did  not  belieye  he  owed  the 
bank  anj  thing,  and  if  he  could  be  convinced  he  did  he  was  willing  to  pay 
it.  Upon  completing  the  examination  he  said  the  items  of  the  account 
were  correct,  but  he  did  believe  he  owed  the  bank  nothing,  and  that  he 
had  paid  it  all  he  ever  owed  it. 

Refusing,  therefore,  to  pay  the  balance  claimed,  suit  was  instituted  in 
Davidson  County  Court  on  the  27th  of  June,  1831,  Anderson  and  Clark 
executing  the  ordinary  bond  for  its  prosecution.  The  declaration  was  in 
indebitatus  (Utumpsit  for  $250  loaned*  and  advanced,  paid,  laid  out  and 
expended.  The  defendant  pleaded  non-assumpsit,  non-assumpsit  within 
three  years,  and  actio  non  accrevit  within  three  years ;  and  issues  were 
thereupon  joined. 

On  the  trial  in  the  County  Court,  at  January  session,  1832,  the  plaintiff 
offered  James  P.  Clark  as  a  witness ;  but,  it  being  objected  by  Washing- 
ton, attorney  for  the  defendant,  that,  being  surety  for  the  prosecution  of 
the  suit,  he  could  not  be  examined  as.  a  witness,  the  Court  ordered  his  bond 
to  be  cancelled  and  a  new  bond  with  other  surety  to  be  substituted  ;  and 
Mr.  Clark  was  examined,  to  which  the  defendant  excepted  on  the  ground 
that  the  Court  had  no  power  to  release  the  first  bond  and  receive  another 
without  his  consent  The  bank  had  judgment,  and  the  defendant  appealed 
to  the  Circuit  Court,  where,  at  January  term,  1833,  the  judgment  of  the 
County  Court  was  affirmed.  The  defendant  now  appealed  to  the  Supreme 
Court,  and,  at  March  term,  1835,  the  judgment  of  the  Circuit  Court  was 
reversed,  the  Court  deciding  the  [201]  Circuit  Court  had  erroneously  per- 
mitted the  items  of  the  account,  which  were  within  three  years  next  be- 
fore the  commencement  of  the  suit,  to  draw  after  them  and  take  out  of  the 
bar  of  the  statute  of  limitations  those  items  which  were  not  within  three 
years.     7  Yerger,  399. 

The  cause  was  remanded  to  the  Grcnit  Court,  where  it  was  tried  again 
before  his  Honor  the  late  Judge  Stewart,  and  a  jury  of  Davidson,  at 
November  term,  1835.  Upon  the  production  of  the  first  witness  by  the 
bank,  the  defendant  objected,  that  no  evidence  could  be  received  upon  the 
plea  of  non-assumpsit,  because  it  appeared  from  the  Act  of  Assembly  estab- 
lishing the  bank,  that  it  had  been  established  for  the  purpose  of  emitting 
biUs  of  credit,  and  that  all  its  other  powers  being  subsidiary  to  the  main 
purpose,  which  was  contrary  to  the  Constitution  of  the  United  States  and 
against  law,  no  valid  contract  could  be  made  with  such  a  corporation.  The 
Court  admitted  the  evidence,  and  then  James  P.  Clark  was  offered  as  a 
witness,  to  whose  competency  the  defendant  objected,  that,  having  been 
surety  for  the  prosecution  of  the  suit  and  entered  into  bond  as  such,  he 
could  not  be  discharged  from  liability  thereupon,  and  had  not  been,  because 
the  order  of  the  County  Court  above  recited,  which  assumed  to  cancel  his 
bond  and  substitute  another  in  its  stead,  was  a  nullity.     But  the  Court 
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overruled  the  objection,  and  the  witness  gave  testimony ;  and  by  him,  and 
Hobson,  and  Berrjhill,  who  had  been  it  clerk  in  the  bank,  the  facts  above 
stated  having  been  proved  and  submitted  to  the  jury,  the  defendant  re- 
quested the  Court,  among  other  things,  to  charge  them,  — 

That  it  required  a  matter  of  account  to  support  the  declaration ;  that  the 
notes  mentioned  in  the  account  filed  were  matters  of  special  contract ;  and 
not  matters  of  account ;  that  the  suit  was  not  founded  upon  the  notes  or 
either  of  them ;  and  that  a  matter  of  special  contract  could  not  be  converted 
by  one  party  into  a  matter  of  account,  merely  by  stating  it  as  an  account. 

But  the  Court  charged  the  jury  that  a  note  was  a  matter  of  special  con* 
tract,  and  so  long  as  it  was  in  existence  it  must  be  sued  upon,  and  the 
consideration  of  the  note  could  not  be  sued  upon  as  matter  of  account ;  but 
if  there  was  an  [202]  agreement,  that  the  note  should  be  delivered  up 
and  cancelled,  and  in  consideration  of  the  delivery  up  and  cancellation  of 
the  note  the  maker  promises  to  pay  the  amount  of  the  note,  that  promise 
would  be  matter  of  account,  and  would  support  the  declaration  in  this  case ; 
that  if,  from  the  evidence,  the  jury  presumed,  as  they  might  do,  that  there 
had  been  an  agreement  that  the  last  note  contained  in  said  account  should 
be  delivered  up  and  cancelled,  and  that  it  was  delivered  up  and  cancelled, 
and'  that  the  defendant  promised,  in  consideration  thereof,  that  he  would 
pay  the  amount  of  said  note,  then  they  could  find  a  verdict  for  the  amount 
of  said  note  against  the  defendant,  and  also  for  such  items  of  discount  in 
said  account  as  were  within  three  years  before  the  commencement  of  the 
suit. 

The  jury  found  a  verdict  for  the  plaintiff  for  $104.22,  and  they  had 
judgment  therefor  and  12)-  per  cent  interest  from  the  20th  of  January, 
1832,  the  time  the  judgment  was  rendered  in  the  County  Court.  The  de- 
fendant moved  for  a  new  trial  which  the  Court  refused  to  grant,  and  he 
thereupon  filed  hb  bill  of  exceptions,  from  which  the  above  statement  is 
extracted,  and  appealed  in  error. 

Washington,  for  the  plaintiff  in  error,  said,  upon  examination  of  the 
document,  called  an  account,  it  will  be  found,  that  the  only  items  of  charge 
contained  in  it  against  Craighead,  which  are  within  three  years  before  the 
commencement  of  the  suit,  are  all  notes :  the  first  bearing  date  on  the  17th 
of  July,  1828,  for  $84 ;  the  next  bearing  date  on  the  19th  of  October, 
1828,  for  $76 ;  the  next  bearing  date  the  17th  of  January,  1829,  for  $69 ; 
the  next  bearing  date  on  the  18th  of  April,  1829,  for  $63 ;  and  the  last 
bearing  date  on  the  18th  of  July,  1829,  for  $57. 

It  will  be  further  found,  from  an  examination  of  that  side  of  the  account 
wherein  the  bank  debits  itself,  that  each  of  the  above-mentioned  notes  is 
a  renewal  of  the  one  immediately  preceding  it ;  and  that  the  difference  in 
amount  results  from  the  calls  made  at  each  successive  renewal,  and  also 
that  this  difference  constituting  the  call,  was  invariably  paid  by  Craighead. 
It  will  also  appear  that,  upon  such  renewal,  instead  of  crediting  Craighead 
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With  the  exact  amount  of  the  renewed  [203]  note,  he  was  merely  credited 
with  the  proceeds,  minus  the  discount. 

Therefore  when  this  suit  was  commenced  there  was  no  subsisting  note, 
or  other  charge  against  Craighead,  but  the  said  last  note  of  $57 ;  and,  if 
Craighead  paid  the  discount  upon  thaty  there  was  only  due  $56.13. 

Qiving  the  testimony  of  Clark  all  the  favor  that  it  can  possibly  have, 
and  still  it  will  produce  no  effect.  The  admission  of  Craighead,  of  which 
he  speaks,  merely  establishes  the  account ;  for  it  relates  to  nothing  else. 
And  the  account,  upon  its  face,  exhibits  the  result  above  stated,  from 
which  there  is  no  escape. 

The  plaintiff  in'  error,  therefore,  relies  upon  the  following  grounds :  — 

1.  This  is  an  action  of  assumpsit,  upon  the  common  counts,  and  cannot 
be  maintained,  because  it  should  have  been  brought  upon  said  last-men- 
tioned note  of  $57.  • 

2.  The  jury  found  against  Craighead  for  the  amount  of  the  note  of 
$84,  being  the  one  dated  on  the  19th  of  July,  1828,  and  interest:  that 
being  the  first  note  executed  within  three  years  before  the  commencement 
of  the  suit.  That  note  was  extinguished  by  payment  when  the  next  suc- 
ceeding one  was  given ;  and  all  the  other  notes  were  extinguished  in  like 
manner,  in  succession,  down  to  the  last  one  of  $57. 

3.  The  note  of  $57  had  the  bank  mark  which  indicated  payment  upon 
it,  put  there  by  the  officer  of  the  bank,  which  was  a  cancelment  by  the 
holder.    No  suit,  therefore,  could  be  maintained  upon  it  at  alL 

4.  The  circuit  judge  charged  the  jury  that  no  suit  could  be  maintained, 
where  there  was  a  note  except  upon  the  note ;  but  that  a  suit  might  be 
maintained  upon  the  consideration  of  a  note,  which  had  been  destroyed  by 
the  holder ;  provided  it  had  been  agreed  between  the  holder  and  maker 
that,  if  the  latter  would  destroy  it,  the  former  would  pay  the  consideration ; 
and  that  they,  the  jury,  were  authorized  to  presume  such  an  agreement. 

In  this  case,  there  was  not  a  particle  of  proof  relating  to  any  such  agree- 
ment ;  and,  therefore,  the  charge  of  the  Court  [204]  was,  in  effect,  that 
the  jury  might  guess  at  a  case  without  evidence. 

Besides,  to  recover  upon  such  an  agreement  would  require  a  special 
declaration  founded  upon  it.  Here  there  is  nothing  but  the  common 
counts  for  money  lent  and  money  paid,  laid  out,  and  expended. 

Meigs,  for  the  bank,  argued  that,  from  the  fact  that  Craighead  had  kept 
the  account  several  days  and  then  returned  it  and  claimed  a  specific  credit, 
the  jury  might  lawfully  infer,  not  only  that  the  rest  of  the  account  was  just, 
but  also  an  acquiescence  on  part  of  plaintiff  in  error,  in  the  mode  of  stating 
the  account,  equivalent  to  an  agreement  that  the  notes  should  be  cancelled, 
and  to  a  promise  to'  pay  the  balance  as  matter  of  account  upon  the  original 
consideration. 

2.  That  the  securities  executed  by  the  plaintiff  in  error  for  loans  were 
denominated,  throughout  the  record,  ^  notes,*'  and  if  taken  in  their  technical 
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sense,  they  were  not  under  seal,  and  therefore  did  not  extinguish  the  im- 
plied undertaking  to  repay  the  money  loaned,  for  which,  of  course,  indehi" 
tatus  assumpsit  would  lie.    Tomlin's  Law  Die.  Debt,  III. 

TuRLEY,  J.,  delivered  the  opinion  of  the  Court.  —  The  first  cause  of 
error  assigned  in  this  case  is,  that  James  P.  Clark,  who  was  original  surety 
for  the  prosecution  of  the  suit  was  discharged  by  the  Court,  and  other 
surety  taken  in  his  stead,  and  he  permitted  to  be  examined  as  a  witness. 

It  is  said  that  the  Court  had  not  power  to  release  him  from  his  liability 
incurred  as  surety  for  costs,  and  that  he  was  therefore  interested  in  the 
event  of  the  suit  and  an  incompetent  witness. 

We  do  not  think  so.  Surety  for  the  prosecution  of  suits,  appeals,  and 
bail  are  tnken  by  the  officers  of  court,  under  the  provisions  of  the  law,  and 
it  has  always  been  the  practice  in  this  State,  upon  a  proper  case  made  out, 
to  substitute  other  security  in  the  place  of  the  original ;  and,  this  being 
done  under  the  inspection  of  the  Court,  no  harm  can  be  done  to  the  person 
for  whose  use  the  surety  was  given,  as  the  Court  will  be  careful  to  take 
none  but  what  is  amply  sufficient  to  secure  the  end  designed. 

[205]  The  exercise  of  this  power  is  not  a  violntion  of  the  obligation  of 
contracts  under  the  provision  of  the  Constitution  of  the  United  States  and 
the  State  of  Tennessee.  For  there  is  no  contract  on  the  part  of  the  person 
intended  to  be  benefited  by  taking  the  surety.  The  law  takes  the  surety  to 
protect  him  from  loss,  and  he  has  no  right  to  ask  more  at  the  hands  of  the 
Court  than  that  this  shall  be  done ;  he  has  acquired  no  right  by  a  contract 
to  hold  any  particular  person  liable,  provided  the  Court  will  substitute 
another,  who  can  equally  protect  him  from  loss. 

This  question  has  been  thus  adjudicated  in  England,  and  all  the  States 
of  the  Union  where  it  seems  to  have  been  made ;  at  least  we  have  not  been 
able  to  find  an  authority  to  the  contrary.  In  England,  when  the  testimony 
of  bail  is  necessary,  the  party  on  application  to  the  Court  may  substitute 
other  in  his  place.  Collett  v,  Jinnis,  R.  T.  Hardwicke,  133;  Piesly  v. 
Von  Esch,  1  Espinasse's  Cases,  604;  Tidd's  Prac.  264;  1  Starkie,  120, 
135,  136. 

In  North  Carolina,  sureties  for  appeals  have  been  released  in  order  to 
become  witnesses,  and  others  substituted  in  their  stead.  2  Hay.  337; 
2  Hawks  336.  The  same  thing  has  been  done  in  Pennsylvania,  3  Serg.  & 
Rawle,  314;  and  in  this  case  the  Supreme  Court  of  the  State  of  Tennes- 
see, on  a  former  hearing,  likewise  determined  the  same  way,  7  Yer.  399. 

2.  It  is  said  that  the  charter  of  the  Bank  of  the  State  of  Tennessee  is 
void,  because  the  legislature  of  the  State  of  Tennessee  was  prohibited  by 
the  Constitution  of  the  United  States'  from  granting  it. 

This  would  be  a  very  grave  question,  and  worthy  of  all  consideration, 
had  it  not  been  already  determined  by  the  Supreme  Court  of  the  United 
States  in  favor  of  the  power  in  the  case  of  Briscoe  v.  The  Bank  of  the 
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Commonwealth.  11  Peters,  257.  We  feel  ourselves  bound  by  that 
authority;  and  that  it  would  be  perfectly  useless  for  us  to  determine 
otherwise  if  such  were  our  opinion,  inasmuch  as  the  Supreme  Court 
of  the  United  States  can  exercise  a  control  over  our  decisions  upon 
questions  of  this  character. 

[206]  3.  It  is  said  that  the  proof  does  not  justify  the  verdict  of  the 
jury  in  the  court  below. 

We  have  always  said  that  we  will  not  scrutinize  testimony  in  this  court. 
The  evidence  of  Clark  shows,  that,  when  he  presented  the  account  to  the 
plaintiff  in  error,  he  admitted  that  the  items  were  correct,  but  said  that  he 
did  believe  that  he  owed  the  bank  nothing,  and  that  he  had  paid  all  he  ever 
owed  it.  This  of  itself  would  be  sufficient  to  sustain  the  verdict;  for 
although,  where  a  man  admits  the  justice  of  an  account,  but  contends  that 
he  has  paid  it,  all  his  statements  must  go  to  the  jury ;  yet  if  he  can  give 
no  reason  for  his  belief,  nor  show  any  thing  in  support  of  it,  the  jury  are 
not  bound  to  believe  it,  and  may  give  judgment  on  the  admission.  The 
evidence  of  Hobson  shows  that  the  plaintiff  in  error,  having  had  the 
account  upon  which  the  suit  is  brought  in  his  possession  for  his  revisal  in 
a  few  days  afterwards,  called  at  the  bank  and  claimed  and  obtained  a  credit 
for  one  Richmond's  npte  which  had  been  overlooked  by  the  bank  in  stating 
the  account;  that  he  took  no  further  exceptions  thereto,  and  did  not 
pretend  to  say  that  he  had  been  charged  with  items  not  justly  due.  This 
of  itself  is  a  strong  circumstance  against  him. 

Upon  the  whole,  we  cannot  hesitate  in  saying  that  there  was  testimony 
upon  which  the  jury  might  act,  and  cannot  therefore  reverse  upon  this 
ground.  Affirm  the  Judgment, 
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[207]  Grant.  JBoundariei —  Cotuiruction  of  colli.  The  most  material  and  most  certain  calls 
control  those  which  are  less  material  and  less  certain.  Newsom  v,  Pryor,  7  Wheaton,  7. 
Hence,  where  a  grant  calls  for  a  certain  number  of  poles  to  "  a  stake,  crouing  the  n'rer/* 
the  line  roust  cross  the  riyer,  though  the  distance  terminates  before  reaching  it.  [Ace 
Cooke,  146:  6  T.  18}  2  Hum.  264;  7  Wheat.  7.] 

Same.  Prvcetdoning — Surveyor'i  duty — estoppel  — 1806,  c.  1,  §  21,  construed,  If  a  pro- 
prietor cause  his  land  to  be  processioned  pursuant  to  the  Act  of  1806,  he  is  estopped  from 
claiming  otherwise  than  according  to  the  processioning.  But  the  act  does  not  authorize 
the  public  surveyor  to  procession  and  re-mark  a  man*s  land  without  his  consent.  He  is 
only  made  the  agent  to  survey  and  mark  at  the  request  of  the  owner,  in  reasonable  oon- 
formit}'  with  the  calls  of  the  grant;  and  if  he  refuse  so  to  make  the  survey,  tlie  owner  may 
put  a  stop  to  the  processioning;  and  if  the  surveyor,  notwithstanding  the  owner's  dissent, 
proceed  to  complete  the  survey,  according  to  his  own  views,  it  is  binding  on  no  one. 

Same.  Same  —  acquiescence,  Quare,  what  acquiescence  in  a  processioning  thus  made  by  a 
surveyor,  will  bind  the  proprietor?    [See  Ghanning  v  Simmons,  6  Hum.  808.] 

LiMiTATioira.    Deed  founded  on  a  void  or  voidable  decree  in  chancery.    Seven  years*  poises- 
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sion  of  land  under  a  deed,  though  founded  on  a  Toid  or  voidable  decree  in  chanceiy,  will 
perfect  the  title  of  the  possessor.  [Ace.  Blanten  v.  Wbitaker,  11  H.  817 ;  Johnson  v. 
Somera,  1  Hum.  268,  citing  this  case.] 

The  State  of  North  CaroliDa,  by  patent  235,  dated  June  27,  1793, 
granted  to  John  Gray  Blount  and  Thomas  Blount,  5000  acres  of  land, 
''on  both  sides  of  the  two  main  forks  of  Duck  River,  beginning  oppo- 
site to  the  mouth  of  the'Wartrace  fork,  at  a  black-walnut,  a  plum-tree,  and 
a  hickory ;  also  a  flat  stone  set  up  by  the  black-walnut  marked  6.  B., 
J.  C,  T.  P.,  and  J.  D. ;  running  thence  west  894  poles  to  a  stake  cross- 
ing the  river;  thence  east  894  poles  to  a  stake;  and  thence  north  894 
poles,  crossing  the  south  fork,  to  the  beginning." 

The  grantees,  by  deed,  dated  October  19,  1794,  conveyed  this  tract, 
among  other  lands,  to  David  Allison,  who  by  his  deed,  dated  August  1, 
1795,  mortgaged  it  with  other  lands  to  Norton  Fryor,  of  Philadelphia,  to 
secure  the  payment  of  his  promissory  note  of  the  same  date,  drawn  in 
favor  of  Pryor  or  order,  at  ninety  days,  for  $21,800.  Allison  having  died 
without  paying  this  debt,  Pryor  filed  his  bill  in  the  District  Court  of  the 
United  States  for  the  District  of  West  Tennessee,  against  Allison's  heirs 
and  devisees,  who,  being  non-residents,  were  made  parties  by  publication ;  ^ 
and  at  [208]  October  term,  1801,  a  decree  was  pronounced  that  the 
defendants  should  pay  the  money  by  the  28th  of  January,  1801;  otherwise 
the  mortgage  should  be  foreclosed,  and  the  marshal  of  West  Tennessee, 
after  sixty  days'  notice  should  sell  the  land.  It  was  accordingly  sold  by  the 
marshal,  April  19,  1802,  at  auction;  and  Andrew  Jackson  became  the 
purchaser,  who  gave  to  the  marshal  a  power  of  attorney,  dated  June  25, 
1802,  to  convey  to  John  Overton  and  Jenkin  Whiteside,  which  was  done 
by  deed,  dated  July  13,  1802. 

Overton  and  Whiteside  caused  the  land  to  be  divided  into  four  lots,  by 
running  lines  north  and  south,  east  and  west,  through  the  centre  of  the 
tract.  The  lot  in  the  north-east  corner  was  numbered  1 ;  that  on  the 
north-w€»t  corner,  2 ;  that  in  the  south-west,  3  ;  and  that  in  the  south-east, 
4.  By  deed  of  partition,  dated  May  1,  1807,  reciting  the  boundaries  as 
described  in  the  patent,  they  mutually  bargained,  sold,  and  relinquished  to 

» 

each  other,  lots  2  and  4  to  Whiteside,  and  1  and  3  to  Overton. 

Early  in  1808,  Overton  applied  to  Malcolm  GUchrist,  the  deputy  sur- 
veyor of  the  second  district,  to  procession  the  whole  tract  according  to  the 
21st  section  of  the  Act  of  1806,  c.  1.  Gilchrist,  accompanied  by  Overton, 
began  the  survey ;  but,  on  running  the  western  boundary,  they  differed  in 
opinion  as  to  the  place  at  which  that  line  should  terminate.  GUchrist 
believing  himself  bound  to  stop  at  the  end  of  the  distance,  894  poles, 
called  for  in  the  grant,  would  not  extend  the  line,  as  Overton  insisted  he 
should,  more  than  a  mile  so  as  to  cross  the  river ;  the  grant  calling  for 

1  And  consequently  the  decree  was  void.  Cooke,  49 ;  6  Y.  478 ;  2  T.  484 ;  1  Stark. 
Et.  258. 
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crossing  the  river  to  a  stake,  as  the  south-west  oomer  of  the  tract  The 
survey  was  therefore  suspended,  and  Gilchrist,  and  Overton  went  to 
the  principal  surveyor  of  the  district  for  his  instructions.  He  directed  the 
deputy  to  terminate  the  line  at  the  end  of  the  distance  called  for,  without 
regard  to  the  call  for  "  crossing  the  river."  Overton  expressed  dissatisfac- 
tion with  these  instructions,  and  did  not  return  to  superintend  the  rest  of 
the  survey,  which  Gilchrist,  nevertheless,  proceeded  to  complete,  marking 
the  lines  as  represented  by  the  black  lines  in  the  annexed  diagram.  He 
also  at  the  same  time  ran  and  marked  the  dividing  lines  between  Overton 
and  [209]  Whiteside;  and  made  return  of  his  proceedings  to  the  county 
register's  office,  where  they  were  registered,  and  also  to  the  principal  sur- 
veyor's office,  where  they  were  laid  down  on  the  general  plan  of  the 
district,  on  which  grant  235  is  represented  as  a  square,  its  western  boun- 
dary as  stopping  before  it  reached  Duck  River,  and  its  southern  boundary  as 
crossing  the  river  nearly  as  on  the  annexed  diagram* 


Twelve  or  eighteen  months  after  this  survey,  and  the  first  time  after  it, 
when  Whiteside  saw  him,  he  directed  Gilchrist  to  extend  the  western 
boundary  of  the  tract  so  so  as  to  cross  the  river,  and  also  its  other  lines  and 
those  of  the  partition  in  the  manner  represented  by  the  dotted  lines  in  the 
diagram.    It  was  done,  and  these  lines  were  also  marked. 

The  lines  of  the  processioning  survey  include  fully  5000  acres,  and  the 
extended  lines  a  surplus  of  1800  or  1900  acres. 
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Three  of  the  brothers  of  David  Allison,  for  themselves,  and  one  of  them 
as  administrator  of  Peggy  Allison,  one  of  [210]  his  sisters,  by  their  deed 
of  August  3,  1812,  relinquished  to  Andrew  Jackson  all  lands  and  other 
property  in  Tennessee  to  which  they  had  claims  as  heirs  of  David  Allison. 

On  the'  15th  of  November,  1824,  Jackson  and  Erwin,  surviving  partners 
of  Eirkman,  Jackson,  and  Erwin,  recovered  a  judgment  in  the  Circuit 
Court  of  Davidson  against  Thomas  Whiteside,  administrator  of  Jenkin 
Whiteside,  for  $7,049.23,  besides  costs.  The  plea  of  fully  administered 
was  found  in  favor  of  the  defendant  in  that  suit ;  and  the  plaintiffs,  on  the 
31  St  of  January,  1825,  issued  a  scire  facias  against  Jenkin  Whiteside's 
heirs  to  subject  his  real  estate  to  the  satisfaction  of  the  judgment  At 
May  term,  1826,  judgment  was  rendered  against  the  heirs,  —  of  which  judg- 
ment an  execution  came  into  the  hands  of  the  sheriff  of  Bedford,  which  was 
levied  upon  lots  2  and  4  of  the  land  in  question,  being  Jenkin  Whiteside's 
interest  therein.  It  was  sold  by  the  sheriff  of  Bedford  on  the  13th  of 
January,  1827,  to  Thomas  Whiteside,  to  whom  the  sheriff  made  his  deed 
therefor  on  the  lOth  of  November,  1828.     * 

On  the  14th  of  June,  1828,  the  State  of  Tennessee  granted  to  Robert 
and  Clement  Cannon  698  acres  and  127  poles,  designated  on  the  diagram 
by  the  letter  C.  This  grant  was  founded  on  an  entry  made  on  the  9th  of 
April,  1827,  at  one  cent  per  acre,  pursuant  to  the  Act  of  1823,  c.  49.  The 
greater  part,  if  not  all  the  residue  of  the  land  south  of  the  black  lines,  was 
appropriated  by  Newton  Cannon. 

Jenkin  Whiteside,  in  his  lifetime,  and  his  heirs  after  his  death,  had  pos- 
session of  the  locus  in  quo  south  of  the  processioning  southern  boundary, 
from  the  spring  of  1813  until  the  fall  of  1827,  when  Dolly  Singleton  ob- 
tained possession  thereof,  claiming  under  Robert  Cannon,  which  possession 
she  held  till  the  9th  of  May,  1829,  when  this  action  of  ejectment  was  com- 
menced against  her  in  the  Circuit  Court  of  Bedford.  The  plaintiffs  de- 
clared upon  a  demise  in  the  name  of  Thomas  Whiteside,  and  also  upon  a 
demise  in  the  name  of  the  heirs  of  Jenkin  Whiteside.  At  June  term,  1829, 
Newton  and  Robert  Cannon  were  admitted  co-defendants  with  Singleton^ 
and  all  the  defendants  entered  into  the  common  rule,  and  pleaded  not 
guilty. 

[211]  At  December  term,  1830,  the  cause  was  submitted  to  a  jury,  who 
found  a  verdict  for  the  plaintiffti,  and  they  had  judgment.  The  defendants 
appealed  to  the  Supreme  Court,  by  whom,  at  March  term,  1833,  the  judg- 
ment of  the  Circuit  Court  was  reversed,  and  the  cause  remanded  for  a  new 
trial.  It  was  tried  at  August  term,  1836,  before  his  Honor  Judge  Dilla- 
BUNTY,  of  the  eighth  circuit,  sitting  instead  of  his  Honor  Judge  Andebson, 
of  the  fiflh  circuit,  and  a  jury  of  Bedford  county. 

The  evidence  submitted  to  them  was  that  of  which  the  above  statement 
was  an  abstract,  except  the  mortgage  from  Allison  to  Pryor,  and  the  decree 
of  foreclosure  pronounced  thereon,  and  that  part  of  Gilchrist's  deposition 
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which  details  Overton's  refusal  to  acquiesce  in  the  processioning  which 
were  offered  by  the  plaintiffs,  but  rejected  by  the  Court 

His  Honor  charged  the  jury  substantially :  That  the  conveyance  from 
some  of  Allison's  heirs  operated  to  transfer  their  interest  and  no  more,  and 
would  not  enable  the  plaintiffs,  if  they  claimed  under  it,  to  recover  the  whole 
tract  That  the  marshal's  deed  passed  no  title  to  Overton  and  Whiteside, 
unless  shown  to  be  founded  on  a  judgment  or  decree.  Nevertheless  the 
power  from  Jackson  the  marshal  would  authorize  him  to  convey  to 
Overton  and  Whiteside  whatever  interest  Jackson  had  in  the  land  under 
such  judgment  or  decree.  That  the  sheriff's  deed  to  Thomas  Whiteside 
conveyed  to  him -all  the  interest  of  the  heirs  of  Jenkin  Whiteside. 

That  the  processioning,  made  by  a  lawful  surveyor  at  the  instance  and 
request  of  the  claimants,  was  binding  on  them ;  and  if  Mr.  Gilchrist  was  a 
lawful  surveyor,  the  processioning  made  by  him  in  1808  was  binding  on 
Overton  and  Whiteside,  and  those  claiming  under  them,  and  estopped  them 
from  claiming  any  lands,  south  of  the  southern  boundary  of  the  procession- 
ing survey,  which  was  to  be  regarded  as  fixing  the  southern  boundary  of 
grant,  235. 

That  it  was  not  competent  for  the  claimants,  after  such  processioning,  to 
alter  or  change  it  by  extending  the  lines  across  Duck  River  or  otherwise. 

That  a  surveyor,  being  a  public  officer,  will  be  presumed  [212]  in  law 
to  do  I)is  duty ;  and,  if  of  his  own  accord,  and  without  the  request  of  the 
claimants,  he  run  land  out,  and  make  his  return,  and  it  is  registered,  ac- 
cording to  the  21st  section  of  the  Act  of  1806,  c.  1,  it  would  conclude  the 
claimants,  their  heirs  and  assigns ;  and,  in  this  case,  would  estop  Overton 
and  Whiteside  from  claiming  lands  beyond  the  lines  so  established. 

The  plaintiff  asked  the  Court  to  charge  the  jury  that  the  grant  to  the 
Blounts  should  have  been  so  surveyed  as  that  the  western  boundary  should 
extend  across  the  river,  and  that  the  grant,  on  its  face,  uninfluenced  by 
the  processioning,  would  hold  the  land  so  surveyed.  That  if  the  lessors  of 
the  plaintiff  and  their  ancestor  had  held  seven  years'  undisturbed  possession, 
under  deeds  purporting  to  convey  the  fee,  such  possession  perfected  the 
claim  to  the  land  which  was  covered  by  the  grant,  and  vested  them  with  a 
legal  title,  notwithstanding  they  had  been  unable  to  show  a  regular  chain  of 
conveyances  from  the  grantees  to  themselves.  That  it  was  competent  for 
Whiteside  to  disclaim  the  processioning  made  by  Gilchrist,  and  the  boun- 
daries thereby  made,  and  hold  according  to  the  natural  objects  called  for  in 
the  grant  That  he  htid  a  right  to  re-mark  his  boundaries  in  reasonable 
conformity  with  the  calls  of  the  grant,  and  it  would  be  a  valid  establish- 
ment of  his  boundary,  though  it  might  not  correspond  with  the  proces- 
sioning. 

The  defendant  requested  the  Court  to  charge  the  jury  that  the  marshal's 
deed  to  Overton  and  Whiteside,  not  being  founded  upon  any  decree  or 
judgment,  conveyed  no  title  to  the  purchaser,  whether  that  purchaser, 
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under  the  circumstances  of  the  case,  was  Overton  and  Whiteside  or  Andrew 
Jackson  ;  that  the  power  from  Jackson  to  the  marshal  did  not  operate  as  a 
conveyance  from  Jackson  to  Overton  and  Whiteside,  nor  did  it  create  the 
relation  between  them  of  vendor  and  vendee,  nor  any  privity  whatever,  nor 
cause  the  title  subsequently  acquired  from  Allison's  heirs  by  Jackson  to 
enure  by  relation  to  the  marshal's  deed  to  Overton  and  Whiteside :  and 
that,  unless  a  title  was  shown  to  exist  in  Jenkin  Whiteside,  the  deed  of  the 
sheriff  of  Bedford  to  Thomas  Whiteside  vested  him  with  no  title. 

[213]  That  though,  before  the  processioning,  the  grant  would  have 
been  surveyed  so  as  to  extend  the  western  boundary  across  the  river,  yet 
afler  the  processioning  the  party  could  not  so  extend  the  boundary,  but  was 
thereby  estopped.  But  if  he  could,  it  must  be  in  reasonable  conformity 
with  tl)e  grant,  and  it  is  not  in  this  case,  because  the  surplus  included  by 
the  extended  boundaries  is  excessive ;  and  that  no  re-marking  which  con- 
tains more  than  ten  per  cent  above  the  quantity  called  for  in  the  grant  is 
,valid. 

That  if  it  app^red  that  the  deed  of  partition  between  Overton  and 
Whiteside  did  not  extend  beyond  the  limits  of  the  processional  survey 
there  was  no  title  in  severalty  vested  by  that  deed  in  Whiteside^to  the  land 
beyond  the  boundaries  of  that  survey  ;  neither,  in  that  case  would  there 
be  by  the  re-marking,  since  it  was  made  after  the  deed ;  and  then  White* 
side's  heirs  could  not  maintain  ejectment  for  the  loctu  in  quo  without 
joining  Overton,  or  those  claiming  under  him. 

That  the  object  and  effect  of  a  processional  survey,  when  made,  was  to 
fix  the  locality  of  the  boundaries  of  grants.  Consequently,  if  the  loetu  in 
gtto  lies  beyond  the  lines  of  the  processioning,  it  is  not  covered  by  the 
grant,  and  was  therefore  not  granted  land  till  granted  to  Robert  and 
Clement  Cannon ;  and,  in  that  case,  no  length  of  possession  would  avail  the 
plaintifis. 

That  if  the  locus  in  quo  can  be  considered  as.  granted  to  the  Blounts, 
still  the  possession  of  the  plaintiffs,  anterior  to  the  Act  of  1819,  c.  28,  can- 
not be  counted  as  forming  any  part  of  their  prescriptive  title,  since  the 
partition  deed,  if  it  do  not  cover  the  land,  does  not  purport  to  convey  a  fee 
in  the  locus  in  quo,  —  and,  — 

That  a  possession  held  by  tenant  will  aid  the  landlord's  defective  title 
only  to  the  extent  of  the  lease,  or  actual  occupancy  of  the  tenant,  and  not 
to  the  extent  of  the  landlord's  title. 

The  jury  found  a  verdict  for  the  defendants,  arid,  a  motion  for  a  new 
trial  being  discharged,  the  plaintiffs  appealed  in  error  to  the  Supreme 
Court. 

F.  B.  Fogg,  for  the  plaintiffs  in  error,  and  plaintiffs  below.  —  The  Cir- 
cuit Court  expressed  the  opinion  to  the  jury  [214]  that  the  marshal's  deed 
to  Overton  and  Whiteside,  and  the  power  from  Jackson,  passed  no  title. 
The  character  of  that  paper  was  such,  that,  when  Jackson  was  vested  with 
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the  title  of  part  of  Allison's  heirSy  by  tUe  deed  of  1812,  it  enured  to  Over- 
ton and  Whiteside.  Jackson  was  estop*ped  bj  the  recital  in  the  power  to 
say  that  nothing  passed  by  the  deed  of  the  marshal.  It  is  not  material 
or  necessary  however  to  consider  this  point,  if  the  court  below  erred,  and 
the  plaintiff's  positions  are  correct  upon  the  other  point ;  and,  on  the  other 
hand,  if  the  court  below  was  correct  on  the  other  points,  this  one  will  be 
unavailing.  Unless  the  Court  erred  in  refusing  to  charge  the  jury  upon 
the  points  requested  by  the  plaintiffs,  it  would  be  useless  to  reverse  the 
judgment  upon  the  other  questions  made  in  the  record.  Therefore  no  other 
points  will  be  noticed  by  the  plaintiff's  counsel. 

The  grant  from  North  Carolina  has  received  a  judicial  construction  in 
the  case  of  Newson  v.  Pryor,  7  Wheat  5  (see  also  4  Wheat.  445),  which 
is  in  conformity  with  the  decisions  of  all  courts  as  to  boundary.  This 
court  will  respect  that  construction.  •  Then  the  State  of  North  Carolina  is 
estopped  from  saying  that  the  line  must  not  cross  the  river ;  for  she,  by  her 
public  officers,  has  decided  that  it  does,  and  the  processionary  surveyor 
could  not,  by  his  survey,  interfere  with  the  natural  boundaries  of  the  grant. 
And  when  it  is  argued  that  the  plaintiffs  are  estopped  by  the  processioning 
from  saying  that  the  line  crosses  the  river,  it  is  answered,  North  Carolina 
is  estopped  by  the  grant  from  saying  it  does  not ;  and  estoppel  against 
estoppel  doth  put  the  matter  at  large.  No  man  can  be  estopped  to  allege 
the  truth  when  the  truth  appearetb  of  record.  Co.  Lit  852,  a ;  3  Thomas's 
Co.  466,  467,  468,  top  paging ;  1  Johns.  495,  Jackson  v.  Hunter.  * 

There  was  no  proof  of  acquiescence,  as  in  this  case,  as  reported  in  5 
Yerger. 

'  Washington,  for  the  defendants.  —  1.  The  plaintiffs  have  deduced 
no  title  to  themselves  under  the  grant  issued  to  John  Gray  and  Thomas 
Blount 

The  title  being  in  Allison  by  the  conveyance  of  the  grantees  to  him,  it  is 
attempted  to  be  shown  that  it  passed  from  him  [216]  to  the  plaintiffs. 
1.  By  the  deed  of  his  heirs  to  Jackson.  2.  By  the  marshal's  deed 
to  Overton  and  Whiteside.  At  most,  the  first  of  these  deeds  conveys 
to  Jackson  only  three-fourths  of  the  land,  or  the  interest  of  the 
three  brothers.  And  as  the  marshal's  deed  conveys  nothing,  because 
the  sale  made  by  him  was  not  authorized  by  any  judgment  or  decree, 
so  far  as  appears  in  proof,  and  as  Jackson  only  sold  to  Whiteside 
and  Overton  the  right  to  take  his  place  as  the  highest  bidder,  at  this 
unauthorized  sale,  so  the  title  subsequently  acquired  by  Jackson  from 
AUison's  heirs  does  not  enure  to  Overton  and  Whiteside.  Because  the 
relation  of  vendor  and  vendee  did  not  exist  between  Jackson  and  Overton 
and  Whiteside. 

But  be  this  as  it  may,  neither  of  these  deeds  covers  the  land  unless  the 
grant  does,  for  all  of  them  refer  to  the  land  by  general  description,  not  by 
particularizing  the  boundai7.    And  we  contend  that  the  boundary  of  the 
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grant  was  ancertain  until  the  making  of  the  processional  survey  ;  and  that 
survey  fixed  it,  gave  it  locality,  and  determined  that  the  land  in  dispute  was 
not  within  it. 

2.  The  deed  of  partition  between  Overton  and  Whiteside  does  not  include 
the  land  in  controversy.  Its  calls  conform  strictly  to  those  of  the  proces- 
sional survey.  It  does  not  call  for  the  western  boundary  to  cross  Duck 
River,  but  to  terminate  at  a  stake  894  poles  from  its  beginning.  Hence 
Whiteside  cannot  be  considered  as  ever  having  had  any  title  to  this  particu- 
lar land  in  severalty,  even  if  it  is  covered  by  the  deed  to  him  and  Overton. 
Therefore,  the  plaintiffs  and  Overton  are  tenants  in  common,  and  they  can 
maintain  no  action  of  ejectment  upon  their  separate  rights  of  entry. 

If  that  deed  does  not  cover  the  land,  any  possession,  therefore,  held  by 
Whiteside  could  not  have  been  by  deed,  and  therefore  would  not  give  effect 
to  the  statute  of  limitations. 

3.  The  deed  from  the  sheriff  of  Bedford  to  Thomas  Whiteside  does  nut 
cover  the  land  in  dispute.  That  deed  conforms  to  the  deed  of  partition  in 
the  description  of  the  boundary.  If  it  did,  as  it  was  made  in  1828,  posses- 
sion held  under  it  would  not  avail  under  the  statute  of  limitations. 

4.  It  is  not  material  now  to  inquire  as  to  whether  the  land,  [216] 
according  to  the  calls  of  the  grant,  could  or  could  not  have  been  so  sur- 
veyed as  to  extend  the  boundary  across  Duck  River.  Because  this  court 
decided,  when  this  case  was  before  it  on  a  former  occasion,  5  Yer;  22, 
"  fliat  the  processional  survey,  when  made,  registered,  and  laid  down  on 
the  general  plan  in  the  surveyor's  office,  operated  as  an  estoppel  against 
Overton  and  Whiteside,  subsequently  claiming  beyond  its  limits."  Houston's 
Heirs  v,  Matthews,  1  Yer.  116 ;  Houston  v.  Pillow,  1  Yer.  481 ;  Davis's 
Lessee  v.  Smith  and  Tapley,  1  Yer.  496 ;  Clark  v.  McElhanie,  Brown  v, 
McLemore,  MSS. 

The  circuit  judge  rightly  rejected  that  part  of  Gilchrist's  deposition, 
which  related  to  Overton's  insisting  that  he  should  extend  the  western 
boundary  across  Duck  River  when  the  processional  survey  was  made.  To 
admit  it  would  be  to  decide  that  the  processioning  is  no  estoppel ;  for  if  it 
be  an  estoppel,  as  this  court  has  decided  that  it  is,  then  the  party  whom  it 
concludes  cannot  contradict  it. 

5.  When  the  boundaries  of  an  ancient  survey  are  obliterated,  or  when 
its  boundaries  were  not  originally  actually  marked,  the  proprietor  may,  by 
his  own  private  authority,  designate  them,  provided  it  be  done  in  reasonable 
conformity  to  the  calls  of  the  grant.  But  this  mode  of  ascertaining  boun- 
daries cannot  be  resorted  to  afler  the  public  method  by  processioning  has 
been  employed,  which,  in  fact,  is  the  act  of  the  party  himself,  done  through 
a  public  officer  under  the  sanction  of  law. 

6.  The  only  remaining,  and  perhaps  the  most  important,  question  in  the 
case  is,  as  to  the  statute  of  limitations. 

1.  The  plaintiff  seeks  to  make  good  his  title  by  the  statute ;  and  though 
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this  is  a  novel  spectacle,  yet  it  is  admitted  that  our  statute  of  limitations 
have  the  double  operation,  first,  of  barring  the  plaintiff's  remedy  ;  secondly, 
of  giving  title  by  force  of  the  possession.  But  here  the  plaintiffs  have 
not  had  the  requisite  length  of  possession.  Their  possession  of  the  Iocils  in 
quo  did  not  commence  earlier  than  1813,  after  which,  till  the  passage  of  the 
Act  of  1819,  repealing  that  of  1797,  a  sufficient  time  did  not  elapse  to  give 
the  effect  to  [217]  the  possession  of  creating  title.  Therefore  possession 
under  the  Act  of  1797  will  not  avail  the  plaintiffs. 

2.  This  brings  us  to  the  question,  whether  the  plaintiffs  have  title  by 
operation  of  the  Act  of  1819.  By  the  terms  of  its  first  section,  this 
statute  can  only  operate  where  the  land  in  controversy  has  been  granted 
by  this  State  or  North  Carolina.  This  land  has  not  been  so  granted,  ex- 
cept to  the  defendants.  When  the  statute  does  operate,  its  operation  is  con- 
fined to  *^  the  quantity  of  land  specified  and  described  in  the  grant,  devise, 
deed,  or  other  assurance,'*  under  which  the  person  claiming  its  benefit  holds 
possession.  The  land  in  controversy  is  not  '^  specified  and  described  "  in  a 
grant,  or  in  a  deed,  by  neither  of  which  is  it  comprehended.  The  statute 
requires  that  the  muniment,  under  which  the  possession  is  held,  must 
^'  purport  to  convey  an  estate  in  fee  simple,  to  the  land  specified  and  described 
in  such  grant,  devise,  deed,  or  other  assurance  ; "  that  is,  to  the  identical 
land  covered  by  the  particular  muniment  under  which  the  possession  is 
held.  But  a  deed  in  fee  for  land,  the  southern  boundary  of  which  termi- 
nates 894  poles  from  the  northern  boundary,  does  not  purport  to  convey  a  fee 
to  land  which  lies  quite  beyond  that  distance  from  the  northern  boundary. 
In  other  words,  different  things  are  not  the  same. 

3.  With  respect  to  the  operation  of  the  second  section  of  the  Act  of 
1819,  it  merely  bars  the  plaintiff's  remedy.  And  the  extent  of  the  bar  has 
been  decided  by  this  court  to  be  commensurate  only  with  the  limits  of  the 
defendant's  actual  occupancy.  Dyche  v.  Glass's  Lessee,  3  Yer.  397.  That 
is,  when  the  defendant  held  possession  without  any  title  as  a  mere  tres- 
passer. 

Tdklet,  J.,  delivered  the  opinion  of  the  Court.  —  The  first  question 
presented  for  the  consideration  of  the  Court  in  this  case  is,  whether  the  grant 
No.  235,  from  the  State  of  North  Carolina  to  John  Gray  and  Thomas  Blount, 
for  five  thousand  acres  of  land,  covers  the  premises  in  dispute.  This 
grant  calls  to  lie  on  both  sides  of  the  two  main  forks  of  Duck  River,  be- 
ginning opposite  to  the  mouth  of  the  Wartraee  fork,  at  a  black-walnut,  a 
plum-tree,  and  a  [218]  hickory,  &c.,  running  thence  west  894  poles  to  a 
white-oak ;  thence  south  894  poles  to  a  stake,  crossing  the  river,  &c.  If  in- 
running  the  line  south  the  survey  be  stopped  at  the  distance  of  894  poles, 
the  land  in  dispute  is  not  within  the  limits  of  the  grant,  —  but  if  the  line 
be  extended  across  the  river  it  is.  This  raises  the  question  as  to  what 
construction  shall  be  given  to  the  grant     On  the  one  hand,  it  is  contended 
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that  the  line  must  stop  at  the  distance  called  for  in  the  grant ;  on  the 
other,  that  it  roust  cross  the  riyer.  This  is  not  a  new  question,  but  one 
which  has  been  before  the  courts  frequently.  We  are  not  therefore  called 
upon  to  make  a  new  precedent,  but  to  follow  old  ones.  This  question  was 
presented  to  the  Supreme  Court  of  the  United  States,  in  the  case  of  New- 
som  r.  Prjor's  Lessee,  7  Wheat.  7,  and  it  was  held,  that  a  call  for  a  natural 
object,  as  a  river,  a  known  stream,  a  spring,  or  even  a  marked  tree,  shaU 
control  both  course  and  distance,  and  that  there  is  no  distinction  between  a 
call  to  stop  at  a  river  and  a  call  to  cross  a  river.  Chief-Justice  Marshall, 
in  delivering  the  opinion  of  the  Court,  says :  ^  The  courts  of  Tennessee, 
and  all  other  courts  by  whom  cases  of  this  description  have  been  decided, 
have  adopted  the  same  principle,  and  have  adhered  to  it  It  is,  that  the  most 
material  and  most  certain  calls  shall  control  those  which  are  less  material 
and  less  certain."  Many  other  decisions  to  the  same  effect  might  be  adduced. 
We  consider  this  sufficient,  as  the  question  is  at  this  day  hardly  debatable. 
There  is,  then,  no  doubt  but  that  the  grant  does  cover  the  disputed  premises. 

2.  It  is  contended,  that,  though  by  the  rules  of  construction  adopted  by 
the  courts,  the  grant  does  cover  the  laud  in  dispute,  yet  in  the  year  1808 
John  Overton  and  Jenkin  Whiteside,  to  whom  belonged  the  land  covered 
by  the  grant  of  5000  acres,  caused  the  same  to  be  processioned  by  Mal- 
colm Gilchrist,  a  deputy  surveyor  of  the  second  district,  in  conformity  to 
the  twenty-first  section  of  the  Act  of  1806,  c.  I,  by  which  the  third  line, 
running  south,  instead  of  being  extended  across  Duck  River,  in  pursuance 
of  the  call  of  the  grant,  was  made  to  stop  at  course  and  distance,  [219] 
800  poles  short  of  Duck  River,  and,  that  having  done  so,  they  are  bound 
thereby,  and  are  estopped  from  npw  claiming  to  hold  the  land  which  would  be 
included  by  extending  the  line  to  the  natural  object  called  for  in  the  grant 

It  is  not  denied  that,  where  a  tract  of  land  has  been  processioned  by  its 
owner  in  pursuance  of  the  provisions  of  the  statute  referred  to,  he  is  es- 
topped from  claiming  otherwise  than  according  to  the  procession ;  but  it  is 
denied,  that,  in  the  case  under  consideration,  any  such  processioning  has 
ever  taken  place.  This  makes  it  necessary  for  us  to  inquire  into  the  facts 
upon  this  question.  It  appears  that  John  Overton,  in  1808  or  1809,  went 
upon  the  lands  with  Malcolm  Gilchrist,  the  deputy  surveyor,  for  the  pur- 
pose of  making  a  procession  of  the  same  ;  that  they  conmienced  at  the  be- 
ginning, and  ran  the  first  line  to  the  white-oak  called  for,  then  the  second, 
the  course  and  distance,  viz.,  894  poles,  at  which  point  the  surveyor  stopped, 
and  refused  to  proceed  further ;  Overton  contending  that  he  should  run  on 
to  the  river  in  obedience  to  the  express  call  of  the  grant ;  and,  not  being 
able  to  agree  upon  this  point,  they  stopped  the  survey  and  went  to  the 
principal  surveyor,  William.  P.  Anderson,  for  instructions  ;  that  Anderson 
directed  Gilchrist  to  stop  at  the  end  of  the  distance  of  894  poles  called 
for,  and  Overton  expressed  his  dissatisfaction  with  this  result,  and  refused 
to  have  any  thing  further  to  do  with  the  processioning  survey ;  that  Gil- 
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Christ,  without  his  presence  or  assent,  proceeded  to  procession  the  land 
according  to  coarse  and  distance,  dit^regarding  the  call  for  the  river, 
and  returned  the  plat  and  certificate  of  survey,  which  were  received  by 
the  principal  surveyor,  and  registered  and  laid  down  upon  the  general  plan« 
It  does  not  appear  that  Whiteside  had  any  agency  whatever  in  this  transac- 
tion. Is  this  a  processioning  of  the  land  according  to  the  provisions  of  th'e 
Act  of  1806,  c.  1,  §  21  ?  We  think  most  assuredly  not.  It  is  not  pretended 
that  a  surveyor  has  it  in  his  power  under  the  provisions  of  said  statute  to 
procession  lands  against  the  consent  of  the  owner,  and  thereby  force  him 
to  hold  by  lines,  different  from  those  called  for  in  his  grant,  —  he  is  only 
made  the  agent  to  survey  and  mark  at  the  request  of  the  owner,  in  reason- 
able conformity  with  the  original  calls.  If,  upon  [220]  application,  he 
refuses  to  be  governed  by  what  the  owner  deems  to  be  a  reasonable  con- 
formity, and  insists  on  running  the  lines  differently,  thereby  depriving  him 
of  land  included  within  his  grant,  he  may  refuse  to  have  his  land  thus 
processioned,  and  thus  put  a  stop  to  the  re-survey.  And  if  the  surveyor 
will  (disregarding  such  dissent)  pertinaciously  make  the  re-survey  according 
to  his  own  views  of  propriety  and  correctness,  it  is  a  void  act,  binding  on 
no  one ;  and  the  rights  of  all  parties  remain  the  same  as  if  the  procession- 
ing survey  had  never  been  made.  Such,  we  think,  is  ihe  present  case. 
Overton  applied  to  have  the  tract  of  land  processioned,  he  and  the  sur- 
veyor disagreed  as  to  the  distance  to  which  the  second  line  should  be 
extended,  he  being  clearly  right  and  the  surveyor  clearly  wrong ;  notwith- 
standing which  the  surveyor  refuses  to  run  the  line  otherwise  than  accord- 
ing to  his  views  as  to  the  distance ;  upon  which  Overton  declined  having 
any  thing  further  to  do  with  the  transaction,  and  left  the  surveyor  without 
any  authority  from  him  for  completing  the  re-survey ;  nevertheless  this 
was  done,  and  not  in  conformity  with  the  calls  of  the  grant,  and  greatly  to 
the  injury  of  the  owners  of  the  land.  There  can  be,  then,  no  pretence  for 
saying  that  this  processioning  and  re-marking  was  the  act  of  the  owners ; 
it  was  the  unauthorized  act  of  the  surveyor,  and  no  estoppel  can  arise  out 
of  it. 

But  it  is  said,  that  Overton  and  Whiteside  acquiesced  in  this  re-survey, 
and  that  although  they  might  not  have  been  originally  bound  by  it,  yet 
they  now  are  by  such  acquiscence. 

The  question  of  wtiat  acquiescence  will  deprive  a  man  of  a  portion  of 
his  estate,  by  making  good  an  erroneous  re-survey  of  his  land,  made  with- 
out authority  and  originally  void,  is  a  very  grave  question  when  it  shall 
become  necessary  to  determine  it.  We  do  not  think  that  it  arises  here, 
because  we  think  that  there  is  no  proof  of  an  acquiescence  on  the  part  of 
Overton  and  Whiteside,  nor  any  person  claiming  under  them.  The  proof 
shows  that  the  first  time  Gilchrist  saw  Whiteside,  which  was  some  eighteen 
months  or  two  years  thereafter,  he  expressed  his  dissatisfaction  with  the 
manner  in  which  the  land  had  been  processioned  and  re-marked,  and 
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[221]  requested  him  to  go  back  and  extend  the  second  line  to  the  river, 
which  he  accordingly  did,  and  also  ran  and  marked  the  other  two  lines  in 
conformity  therewith.  Overton  and  Whiteside  some  short  time  thereafter, 
to  wit,  in  the  year  1813,  took  actual  possession  up  to  the  lines,  as  thus  last 
marked,  and  have  held  such  possession  by  themselves  and  those  claiming  un- 
der them  ever  since  openly  and  notoriously.    Here,  then,  is  no  acquiescence. 

But  it  is  said,  that  this  acquiescence  is  evidenced  by  a  deed  of  partition 
made  and  executed  between  Overton  and  Whiteside,  for  the  tract  of  land 
covered  by  the  grant  for  5000  acres,  under  which  the  premises  in  dispute 
are  claimed.  This  deed  of  partition  bears  date  1st  day  of  May,  1807  ;  and 
was  executed  several  years  before  the  processioning  by  Gilchrist  heretofore 
spoken  of.  Its  construction  must  therefore  be  in  conformity  with  that  which 
would  have  been  given  to  the  grant  in  relation  to  boundary,  unless  there  be 
something  upon  its  face  which  will  compel  the  G)urt  to  give  to  it  a  different 
construction  ;  and  we  think  there  is  nothing.  The  deed  of  partition,  having 
been  executed  before  the  re-marking  by  Gilchrist,  cannot  be  considered  as 
having  any  relation  thereto,  or  as  being  governed  in  any  manner  whatsoever 
thereby ;  and  although,  in  describing  the  tract  of  5000  acres,  which  was  to 
be  divided,  it  is  merely  said  to  lie  on  both  sides  of  Duck  River,  without 
calling  for  the  river,  as  the  termination  of  the  second  line,  yet  we  know  not 
upon  what  principle  this  can  be  held  a  waiver  of  any  rights  secured  to  them 
by  the  grant ;  that  it  is  no  acquiescence  in  a  survey  made  afterwards  is  too 
obvious  to  require  argument ;  that  it  can  amount  to  no  estoppel  to  claiming 
to  the  legal  limits  of  the  grant  cannot  be  contended  for  with  success..  A 
deed  of  partition  is  an  estoppel  between  the  parties  to  the  deed,  but  no  fur- 
ther ;  that  is,  either  party  is  estopped  from  denying  the  partition  as  made 
by  the  deed ;  but  we  are  at  a  loss  to  know  upon  what  principle  they  are 
estopped  by  the  deed  from  claiming  from  the  State  more  land  than  may  be 
oontained  in  the  deed,  if  there  be  more  justly  belonging  to  them.  It  cannot 
be  pretended  that,  if  more  be  divided  than  they  have  title  to,  the  State  is 
estopped  from  [222]  controverting;  their  right ;  and  the  first  principle  of 
an  estoppel  is  that  it  must  be  mutual.  Then  even  supposing  that  the  deed 
of  partition  did  not  divide  all  the  land  covered  by  the  grant,  the  only  con- 
sequence will  be  that  there  remained  a  balance  undivided,  which  was  held 
in  common  by  Overton  and  Whiteside,  subject  to  a  subsequent  division 
which  was  aflerwards  made  by  Gilchrist  under  the  direction  of  Whiteside, 
when  the  lines  were  extended  to  the  river,  in  which  Overton  acquiesced, 
each  party  taking  possession  and  holding  accordingly. 

It  is  possible  that  it  may  have  been  considered  that  Overton  and  White- 
side were  estopped,  because  Gilchrist,  at  the  time  he  processioned  and  re- 
marked the  land,  also  divided  it  between  them  in  accordance  therewith ;  but 
the  same  course  of  argument  which  proves  that  they  were  not  bound  by  such  ^ 

processioning  and  re-marking  also  equally  proves  that  they  were  not  bound 
by  his  divbion. 
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We  do  not  consider  that  in  the  view  we  have  taken  of  this  branch  of  the 
case  we  have  unsettled  any  principle  heretofore  determined  by  our  coarts, 
or  established  any  new  doctrine  endangering  the  stability  of  the  land  titles 
of  the  State.  We  merely  assert,  what  we  apprehend  has  never  been  denied, 
that  the  Act  of  1806,  c.  1,  §  21,  was  not  intended  to  authorize,  nor  does  it 
authorize,  a  surveyor  to  procession  and  re-mark  a  man's  land  without  his 
consent.  This  same  case  was  before  this  court  in  1833,  and  is  reported  in 
5  Yer.  18.  To  the  decision,  as  then  made,  we  take  no  exceptions,  but  give 
to  it  our  unqualified  assent,  although  in  its  result  different  from  the  present ; 
but  the  case  was  then  presented  upon  a  very  different  state  of  facts  from  what 
it  now  is.  Judge  Catron,  who  delivered  the  opinion  of  the  Court,  assigns  the 
following  as  the  facts  upon  which  it  was  founded :  '*  That  on  opening  of  the 
Duck  and  Elk  River  county  the  5000  acres  belonged  to  John  Overton  and 
Jenkin  Whiteside.  In  February,  1808,  they  caused  it  to  be  processioned  by 
Malcolm  Gilchrist,  a  deputy  surveyor  of  the  second  district,  in  conformity  to 
the  twenty-first  section  of  the  Land  Law  of  1806.  This  survey  was  made  with 
uncommon  particularity,  the  first  corner  at  the  mouth  of  Waitrace  fork  of 
course  was  found,  then  running  west  the  [223]  white-oak  corner  was  found. 
But  this  was  all  the  marking,  save  some  poles  west  from  the  beginning,  a 
marked  line  was  found.  Gilchrist  ran  south,  marked  the  western  boundary 
plainly,  and  made  the  south-west  corner  upwards  of  300  poles  short  of  Duck 
River,  then  ran  east  and  marked  the  southern  side  of  the  tract,  and  made  the 
south-east  corner ;  then  north  to  the  beginning,  marking  the  south-east  side. 
This  done,  he  proceeded  to  partition  the  tract  between  Overton  and  White- 
side according  to  a  covenant  between  them  and  by  their  consent.  The  boun- 
dary seemed  to  be  settled,  and  was  recognized  as  a  true  one  by  Whiteside  and 
Overton  until  sometime  about  1816  or  1818,  when  Whiteside  claimed  the 
second  line  to  run  across  Duck  River." 

It  only  requires  a  statement  of  the  facts  as  they  were  said  to  exist,  and  as 
they  are  now  presented  to  the  Court,  to  see  upon  what  a  different  foundation 
the  case  rests  now  from  what  it  did  then.  Then  it  is  said  that  Overton  and 
Whiteside  caused  the  land  to  be  processioned  by  Gilchrist ;  now  it  appears 
that  Whiteside  had  no  agency  whatever  in  the  transaction,  and  that  Overton, 
80  soon  as  he  ascertained  that  Gilchrist  was  determined  to  make  the  proces- 
sion at  variance  with  the  calls  of  the  grant,  refused  to  have  any  thing  more 
to  do  with  it  Then  it  is  said  that  Gilchrist  proceeded  to  partition  the  tract 
between  Overton  and  Whiteside  by  their  instruction;  now,  it  is  obvious 
that  his  partition  was  made  without  any  such  instruction.  Then  it  is  said 
that  the  boundary  as  made  by  Gilchrist  was  recognized  by  Overton  and 
Whiteside  until  1816  or  1818;  now  it  is  manifest  that  so  soon  as  Whiteside 
saw  Gilchrist  after  the  tract  had  been  processioned  by  him  he  expressed  his 
dissatisfaction,  and  directed  him  to  extend  the  lines  according  to  the  calls  of 
the  grant,  which  was  done ;  and  in  1813  both  he  and  Overton  took  posses- 
sion of  the  land  up  to  the  lines  as  then  extended. 
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The  case  of  Clark's  Lessee  v,  McElhanie  goes  no  further  than  the  case 
in  5  Ter.,  which  has  just  been  commented  upon,  the  Court  holding  that 
Clark  could  not  disaffirm  his  own  survey,  and  go  to  his  old  corner  to  the 
prejudice  of  a  subsequent  enterer.  And,  in  the  case  of  McLemore  v. 
Brown,  it  was  only  held  upon  this  point,  that  inasmuch  as  the  legislature 
[224]  by  the  Act  of  1819,  c  1,  had  authorized  the  surveyor  of  districts  in 
the  case  of  the  neglect  of  owners  of  granted  lands  in  the  western  division 
of  the  State,  to  procession  their  lands  and  lay  them  down  on  the  general 
plan  to  do  so  for  them ;  and  that  when  this  was  done  the  owners  might 
claim  to  the  bounds  re-marked  against  the  State,  and  a  subsequent  enterer, 
—  although  they  might  be  variant  from  the  original  lines,  which  could  be 
established  by  proof;  and  this,  the  more  especially,  as  the  same  act  pro- 
hibited the  reception  of  entries  for  land  within  the  limits  thus  re-marked. 
We  therefore  hesitate  not  to  say  that  there  is  no  case  within  our  knowl- 
edge conflicting  with  the  views  expressed  in  this  opinion. 

3.  But  it  is  said,  thirdly  and  lastly,  that  the  lessors  of  the  plaintiff  have 
not  title  to  all  the  lands  in  dispute  unless  it  be  by  the  operation  of  the 
statute  of  limitations.  This  is  true,  inasmuch  as  they  have  to  deraign 
title  through  David  Allison,  the  vendee  of  the  grantees,  and  have  only  pro- 
duced deeds  of  conveyance  from  a  portion  of  his  heirs.  But  it  is  deemed 
unnecessary  to  enter  minutely  into  an  investigation  of  this  point,  inas- 
much as  we  are  satisfied  that  the  title  of  the  lessors  of  the  plaintiff  has  been 
perfected  by  the  operation  of  the  statute  of  limitations.  It  is  proven  that 
possession  of  the  disputed  premises  was  taken  by  Jenkin  Whiteside  in  1813 ; 
and  that  the  same  was  continued  more  than  seven  years  by  himself  and 
those  claiming  under  his  title.  At  the  time  this  possession  was  taken  John 
Overton  and  Jenkin  Whiteside  claimed  title  to  all  the  land  within  the  limits 
of  the  grant,  by  virtue  of  a  deed  of  conveyance  from  Robert  Hayes,  marshal 
of  West  Tennessee,  bearing  date  12th  July,  1802.  It  is  true  that  this  deed 
of  conveyance  is  founded  upon  a  decree  against  David  Allison,  which  is 
either  void  or  voidable  (it  is  unnecessary  to  determine  which)  ;  for,  inas- 
much as  the  deed  purports  to  convey  all  the  land  within  the  bounds  of  the 
grant,  referring  to  it  by  number ;  and,  inasmuch  as  we  now  determine  that 
the  premises  in  dispute  are  covered  by  the  grant,  it  follows,  according  to  all 
the  decisions,  either  on  the  statute  of  limitations  of  1797,  or  on  that  of  1819, 
that  possession  under  the  deed  for  seven  years  will  perfect  the  title,  though 
it  be  founded  on  a  voidable  or  void  decree. 

[225]    From  this  view  of  the  case,  it  will  be  seen  that  we  think  the 
charge  of  the  circuit  judge  on  the  several  propositions  discussed  in  this 
opinion  is  erroneous.     The  judgment  will  therefore  be  reversed,  and  the 
case  remanded  for  a  new  trial. 
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Practicb.  JudgnuM — inferior  jurwHetUM  — p^'tmunptitm — bill  of  eveqUions  —  noleJUed  hf 
jiutice^  H>htn  part  of  record.  The  judgment  of  an  inferior  jurisdiction  will  not  be  reversed 
bectose  the  record  does  not  show  the  evidence  npon  which  it  was  (bunded.  It  will  be 
presumed  that  there  was  sufficient  evidence  to  support  it  The  want  of  evidenee  to  sustain 
the  judgment  must  be  shown  by  a  bill  of  exoeptiona.  A  note,  though  filed  by  the  justice, 
is  not  part  of  the  record,  till  made  so  by  a  bill  of  exceptions.  [See  10  Y.  147;  7  H.  418; 
M.  &  T.  201,  294.] 

Sakb.  Amim — ^RttriMgat  ~  eorporaHkm,  A  justice  of  the  peace  in  Temessee  cannot  issue  a 
dittrmjfogf  and  so  cannot  enforce  the  cgBtpearoMe  of  a  corporation;  but  he  may  render 
judgment  against  a  defendant  for  toatU  of  appearance  to  his  fwnmoiw,  —  and  tbis,  as  well 
in  the  case  of  corporations  as  of  natural  persons;  and  therefore  he  has  jurisdiction  of  the 
person  of  a  corporation  by  summons  alone.  AUUr^  in  England  and  New  York,  where 
there  must  be  an  appearance  of  the  defendant  before  judgment,  and  where,  because  an 
appearance  cannot  be  entered  by  the  plaintiff  for  a  corporation,  its  appearance  must  be 
enforced  by  dittrvngoM,    2  Archbold*8  Pr.  106. 

Same.  Appeal — 1828,  c.  54,  §  8.  A  justice  is  an  inferior  jurisdiction  in  the  sense  of  the 
Act  of  1828,  authorijong  judgment  on  affirmance  for  twelve  and  a  half  per  cent  per  ammrn^ 
in  addition  to  the  judgment  of  the  inferior  jurisdiction. 

Sams.  Service  ofprocett  fty  depnty  theriff,  A  deputy  sheriff  may  serve  process  issued  by  a 
justice.  There  is  no  law  directly  conferring  the  power;  but  the  usage  has  long  prevailed, 
anU  several  statutes  recognise  it  1794,  c  1,  §§  ^^  M;  I^If  ^  ^i  §  ^;  I^^i  e.  66,  §  1; 
1827,  c.  86,  §  4.    [Aec.  £ste8  «.  Williams,  Cooke,  418.] 

Same.  Judgment  by  default  have  always  been  taken,  under  our  practice,  for  want  of  ap- 
pearance, as  well  as  for  want  of  plea. 

The  fifteenth  of  the  fundamental  articles  of  the  Union  Bank  of  Tennes- 
see provides  as  follows :  "  The  said  corporation  shall  not  at  any  time  sus* 
pend  or  refuse  payment  of  any  of  the  notes,  bills,  or  obligations  thereof;  nor 
of  any  money  received  upon  deposit  in  said  bank  when  demanded  by 
the  holder  or  depositor  at  the  place  where  the  same  is  made  payable  in 
gold  or  silver ;  and  in  case  of  such  refusal  the  holder  of  such  note,  bill,  or 
obligation,  or  the  person  or  persons  entitled  to  receive  such  money  as  afore* 
said  shall  be  respectively  entitled  to  recover  interest  from  the  time  of 
such  demand  and  refusal,  at  the  rate  of  ten  per  centum  per  annum  until 
paid." 

During  the  late  general  suspension  of  specie  payments  by  [226]  the 
banks  throughout  the  United  States,  Lowe  presented  at  the  counter  of  the 
Union  Bank,  five  bills  of  twenty  dollars  each,  and  four  of  one  hundred  dol* 
lars  each,  issued  by  it,  and  demanded  payment  in  specie,  which  was  refused. 
In  consequence  of  this  refusal,  he  sued  the  bank  before  Mr.  Justice  HaU, 
of  Davidson,  by  summons  upon  the  twenty-dollar  notes,  on  the  9th  of  Feb- 
ruary, and  npon  the  one-hundred-dollar  notes,  on  the  2d  of  April,  1838.. 
In  the  former  five  cases,  the  process  was  served  on  the  president  and  cashier 
by  a  constable,  and  in  the  four  latter,  by  the  deputy  sheriff  of  Davidson. 
His  worship  rendered  judgments  against  the  bank  in  each  case,  and  it 
appealed  to  the   Circuit  Court.    The  appeal  bonds  were  executed  by 
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Thomas  Washington,  John  Sommerville,  and  James  Woods,  in  the  for- 
mer cases,  and  in  the  liatter  hj  the  two  gentlemen  first  named  and  W.  ST. 
Pickett. 

In  the  Circuit  Court,  at  May  term,  1838,  on  the  motion  of  the  counsel 
for  the  bank,  these  nine  cases  were  consolidated  into  one  and  continued. 
At  October  term,  the  counsel  for  the  bank  moved  to  ^  quash  the  proceed- 
ings in  the  cause  had  before  the  justice  of  the  peace  who  rendered  the 
judgments  below  upon  the  following  grounds:  1.  That  as  relates  to  four 
of  the  cases,  the  original  process  or  summons  appeared  by  the  return  of 
service  thereon  to  have  been  executed  by  the  sheriff  by  his  deputy  when 
the  said  process  or  summons  was  issued  by  a  justice  of  the  peace,  and  was 
only  directed  ^  to  any  lawful  officer."  2.  That  a  justice  of  the  peace  has 
not  jurisdiction  of  a  suit,  such  as  this  is,  against  a  corporation.  3.  That  the 
judgments  entered  up  in  each  of  the  cases  by  the  justice  which  are  here  con- 
solidated into  one  suit,  were  void  for  uncertainty."  The  Court  overruled 
this  motion,  and  a  jury,  being  sworn,  found  a  verdict  as  follows :  ^  that 
they  affirm  the  judgment  given  in  said  nine  cases  by  said  Justice  Hall ; 
and  that  they  find  for  the  plaintiff  $502.24,  being  the  amount  of  the 
judgments  rendered  in  said  nine  cases  in  favor  of  the  plaintiff  against  the 
defendant  by  said  Justice  Hall,  together  with  his  costs."  Upon  this  ver- 
dict the  following  judgment  was  entered :  "  It  is  therefore  considered 
by  the  Court  that  the  plaintiff  recover  against  the  [227]  defendants, 
and  against  Thomas  Washington,  John  Sommerville,  and  W.  S.  Pickett, 
their  sureties  in  appeal,  said  sum  of  $502.25,  the  amount  of  the  judgments 
in  said  nine  cases,  and  interest  thereon  from  the  10th  day  of  February, 
1838,  on  one  hundred  dollars  of  said  judgment,  and  interest  thereon, 
on  ^402.24,  the  balance  of  said  judgment,  from  the  4th  day  of  April, 
1838,  at  the  rale  of  twelve  and  a  half  per  cent  per  annum,  up  to  this 
day,  together  with  his  costs  by  him  about  the  prosecution  of  his  said 
nine  suits  before  the  justice,  and  the  costs  of  said  suits  in  this  court, 
and  that  he  may  have  his  execution,"  &c 

The  defendant  appecded  in  error. 

Washington,  for  the  plaintiff  in  error,  said :  1.  There  is  not  a  particle 
of  evidence  in  the  record,  from  beginning  to  end,  to  show  what  the  cause  of 
action  was  in  this  case,  or  what  the  verdict  of  the  jury  was  founded  upon. 
The  judgments  of  the  justice  were  entered  upon  the  back  o£  the  sum- 
monses, and  are  thus:  ^* judgment  for  the  plaintiff  $21.50,"  with  a  varia- 
tion as  to  the  amount  in  each  case.  No  note  was  filed -with  him,  nor  sent 
up  to  the  Circuit  Court  by  him,  so  far  as  appears  from  the  record ;  and  for 
aught  that  does  appear  not  only  the  judgments  of  the  justice,  but  the  ver- 
dict of  the  jury,  were  entirely  arbitrary,  without  any  evidence  or  cause  of 
action  whatever. 

No  cause  of  action  appears  to  support  the  judgment  and  be  extinguished 
by  it,  and  therefore  the  judgment  is  undoubtedly  void  for  uncertainty. 
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2.  A  justice  of  the  peace  has  no  jurisdiction  against  a  corporation.  The 
bank  did  not  appear  in  this  case,  or  submit  to  the  jurisdiction.  The  pro- 
cess to  compel  the  appearance  of  a  corporation,  is  first  by  summons,  and 
then  by  distringas.  A  justice  has  no  jurisdiction  to  issue  a  distringas^  nor 
to  dispose  of  the  property  distrained,  and  therefore  it  never  was  intended 
that  justices  should  be  invested  with  a  jurisdiction  which  they  could  not 
exercise  effectually.  Hotchkiss  v.  Religious  Society  of  Homer,  7  Johnson, 
356  ;  Ministers,  &c.  v,  Adams,  5  Johnson,  347 ;  Lynch  v.  Mechanics'  Bank, 
13  Johnson,  127. 

[228]  3.  The  summonses  in  four  of  the  cases  issued  by,  and  returnable 
to,  the  justice,  were  executed  by  the  deputy  sheriff*,  in  his  capacity  of 
deputy  sheriff^,  and  not  by  a  constable.  The  deputy  sheriff*  has  no  author- 
ity to  execute  process  in  a  civil  cause  before  a  justice.  Act  of  1779,  c.  5 ; 
Constitution  of  Tennessee,  art.  6,  §  15. 

4.  There  was  no  authority  to  enter  up  judgment  for  twelve  and  a  half 
per  cent  interest  from  the  date  of  the  justices  judgments.  Such  damages 
are  not  recoverable,  pending  an  appeal  from  a  ju:>tice,  but  only  pending 
an  appeal  from  County  to  Circuit  Court,  or  from  Circuit  to  Supreme 
Court. 

5.  The  judgment  is  erroneous  in  being  entered  up  against  W.  S.  Pickett, 
for  the  whole  amount  of  the  nine  cases,  thereby  making  him  liable  in  five 
of  them  in  which  he  was  not  sureliy,  and  also  in  not  having  been  entered  up 
against  James  Woods  at  all,  when  he  was  surety  in  five  of  them. 

E.  H.  EwiNO,  for  the  defendant  in  error,  insisted  that  the  decision  of  the 
court  below  on  the  motion  to  quash  was  correct. 

1.  A  deputy  sheriff  is  a  lawful  officer,  and  is  competent  to  serve  process 
issuing  from  a  justice  of  the  peace.  1st,  the  sheriff  is  such ;  he  is  an  officer 
for  the  execution  of  process,  and  no  law  confines  him  to  a  court  of  record  : 
no  law  directs  that  justices  of  the  peace  shall  direct  their  process  to  any 
particular  officer  authorized  to  serve  process.  Several  laws  recognize  the 
sheriff  as  an  officer  who  shall  serve  process  issuing  from  justices.  Act  of 
1794,  c  1,  §§  52,  56  ;  1801,  c.  7,  §  5 ;  1825,  c  66,  §  1 ;  1827,  c.  35,  §  4. 
If  he  can  serve,  of  course  he  can  give  a  deputation,  as  his  power  of  giving 
deputations  is  (in  the  absence  of  any  restraint)  of  course  coextensive  with 
his  office.  Besides,  a  deputy  sheriff  is,  from  other  considerations,  a  legal 
officer  to  execute  this  process.  See  Act  of  1827,  above  referred  to.  Act 
of  1829,  c  41,  §  2. 

2.  The  justice  had  jurisdiction  of  the  causes.  If  he  had  not,  no  court 
had,  of  the  five  first  for  $20  each.  Jurisdiction  of  the  Circuit  Court  being 
taken  away  by  Act  of  1835,  c.  5,  §  7,  and  they  have  no  jurisdiction  below 
fifty  dol  ars.  He  had  jurisdiction  by  the  Act  of  1835,  c.  17,  §  1,  which 
[229]  act  uses  the  words  ^  all  debts  and  demands,''  &e.  The  argument  is, 
that  the  justice  could  not  compel  an  appearance,  nor  could  he  in  any  case. 
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All  our  proceedings  in  this  State  are  by  sammonses.  A  sammons,  the  regu- 
lar mode  against  a  corporation  was  used  here, — no  dUtringoi  is  necessary ; 
besides  the  bank  did  appear,  as  will  be  seen  bj  the  appeal,  &c.  Where  a 
capias  was  the  leading,  and  the  only  leading,  process,  this  might  have  been 
different ;  now  there  is  no  compulsory  process  on  any  one  for  appearance, 
nor  could  a  court  of  record  use  a  distringas  against  a  corporation,  which 
with  them  would  stand  in  the  place  of  a  capias.  See  the  New  Yoi^  cases 
dted  by  Mr.  Washington. 

3.  T\ie  judgments  are  as  certain  as  they  can  be  made. 

4.  The  judgment  in  affirmance  of  the  magistrate's  judgment,  has  cor- 
rectly added  to  them  twelve  and  a  half  per  cent  from  their  respective  dates. 
See  Act  of  1823,  c  54,  §  3. 

TuBLET,  J.,  delivered  the  opinion  of  the  Court  —  There  are  several  ques- 
tions presented  for  the  consideration  of  the  Court  on  behalf  of  the  plaintiff 
in  error :  1.  It  is  said  that  there  is  not  a  particle  of  evidence  in  the  record  to 
show  the  cause  of  action,  or  upon  what  the  verdict  of  the  jury  was  ren- 
dered. This  is  no  objection,  for  if  there  were  no  testimony  to  warrant  the 
finding  of  the  jury,  a  bill  of  exceptions  should  have  been  filed  in  behalf  of 
the  bank,  showing  that  it  was  so.  The  presumption  is  always  in  favor  of 
the  judgment,  and,  in  the  absence  of  a  bill  of  exceptions,  a  court  of  errors 
must  pronounce  that  it  was  rendered  upon  sufficient  proof.  The  warrants 
are  in  the  usual  form  ^  to  answer  the  plaintiff  in  a  plea  of  debt,  under  fifty 
dollars  due  by  note."  And  it  has  never  been  considered  that  in  such  cases 
the  note  becomes  a  pai*t  of  the  record,  though  filed  by  the  justice,  until  it 
has  been  made  so  by  a  bill  of  exceptions ;  in  fact  it  has  been  held  that  it 
does  not. 

2.  It  has  been  said  that  a  justice  of  the  peace  has  no  jurisdiction  against 
a  corporation.  This  is  true  in  all  cases  where  an  appearance  must  be  en- 
tered before  a  judgment  can  [230]  be  taken ;  because  a  corporation  can 
only  be  forced  to  appear  by  a  distringas  which  a  justice  of  the  peace  can- 
not issue. 

The  practice  of  the  common-law  courts  of  England  and  of  the  courts  of 
New  York,  from  whence  the  precedents  in  favor  of  the  proposition  con- 
tended for  are  drawn,  is  of  this  character.  A  judgment  by  default  can 
only  be  taken  for  want  of  a  plea,  not  for  want  of  an  appearance.  This  is 
not  nor  has  been  the  practice  of  the  courts  of  Tennessee. 

Judgments  by  default  have  always  been  taken  for  want  of  appearance, 
as  well  as  for  want  of  plea.  This  practice  applies  as  well  to  corporations 
as  individuals ;  and  therefore  there  is  no  necessity  for  a  distringas  against 
a  corporation,  notice  being  sufficient  to  warrant  a  judgment  against  it  in 
default  of  appearance. 

3.  It  is  said  that  a  portion  of  the  warrants  were  served  by  a  deputy 
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sheriff  who  has  no  authoritj  to  execute  process  issued  by  a  justice  of 
the  peace,  and  that  the  motion  to  quash  for  this  reason  ought  to  have  been 
sustained. 

To  this  objection  there  are  two  answers:  1.  The  objection  only  applies 
to  a  part  of  the  warrants,  not  to  the  whole,  and  at  the  first  term  of  the 
Circuit  Court  to  which  the  appeal  was  prosecuted,  they  were,  upon  applica- 
tion of  the  bank,  consolidated  into  one  case,  and  the  case  was  continued. 
At  the  next  term,  the  motion  to  quash  for  the  cause  assigned  was  madd; 
This  could  only  be  done  by  undomg  what  had  been  done  at  the  previous 
term  at  the  request  of  the  plaintiff  in  error :  to  wit,  separating  the  suits 
which  had  been  consolidated ;  it  was  too  late  to  make  the  motion ;  the  mo- 
tion to  consolidate  had  waived  it 

2.  We  think  deputy  sheriffs  have  the  right  to  serve  process  issued  by  a 
justice  of  the  peace,  an^this,  perhaps,  more  by  long  custom  than  by  actual 
law.  In  England,  the  sheriff  of  the  county  is  the  head  of  the  constabulary 
force ;  he  appoints  them,  is  responsible  for  their  acts,  takes  bond  from 
them  to  himself:  hence  the  word  bumbailiff ;  viz.,  bond-bailiff.  This  being 
the  case,  it  necessarily  followed  that  he  might  serve  any  process  which  his 
inferior  agents  might  serve.  This  practice  was  no  doubt  introduced  into 
North  Carolina  from  England,  and  from  North  GaroUna  into  Tennessee, 
[281]  although  the  power  of  the  appointment  of  bailiffe  or  constables  was 
taken  from  the  sheriff  and  vested  elsewhere.  And  in  confirmation  of  this 
supposidon,  although  we  find  no  law  authorising  a  sheriff  or  his  deputy 
to  serve  process  issued  by  a  justice  of  the  peace,  yet  we  find  laws  making 
them  responsible  for  not  doing  so,  and  making  due  return  thereof. 

4.  It  is  said  there  was  no  authority  for  the  Circuit  Court  to  enter  a 
judgment  for  twelve  and  a  half  per  cent  damages  upon  the  appeals  from 
the  justice  of  the  peace. 

We  think  that  the  Acts  of  1823,  c  54,  §  8,  authorizes  this  amount  of 
damages.  It  says  that  in  all  appeals  hereafter  to  be  taken  from  an  inferior 
to  a  superior  jurisdiction,  when  the  judgment  of  the  inferior  jurisdiction 
shall  be  affirmed,  the  plaintiff  shall  recover,  in  addition  to  the  judgment 
of  the  court  below,  at  the  rate  of  twelve  and  a  half  per  cent  per  annum 
thereon,  up  to  the  time  of  the  rendition  of  the  judgment  in  the  court  above. 
The  Justice's  Court  is  certainly  an  inferior  jurisdiction,  and  the.  Circuit 
Court  a  superior  one. 

5.  It  is  said  that  the  judgment  is  erroneous  in  being  entered  up  against 
W.  8.  Pickett  for  the  whole  amount  claimed  against  the  bank,  when  he 
was  surety  only  for  a  part  of  the  appeals.  This  objection  is  well  taken, 
and  the  judgment  must  be  reversed  and  rendered  against  the  persons  prop- 
erly liable  for  the  payment  of  the  same. 
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Nashville.   December  Term,  1838. 
THE  STATE  v.  CHERRY. 

[232]  CRnfUiAL  Law.  ReeogmMance  —  ambigmig — odiutructUm.  The  grammatical  con- 
nection of  words  as  relative  and  antecedent  will  not  be  allowed  to  prevail  to  the  destruction 
of  the  meaning  of  the  sentence.  Noj^s  8d  Maxim;  Jenkins,  Cent.  180.  Thus,  where  three 
persons,  two  of  them  of  the  same  surname,  entered  into  a  recognizance,  in  the  following 
order:  T.  C.  in  the  penalty  of  $8000,  and  F.  and  G.  Y.  C.  in  the  penalty  of  $8000  jointly 
and  severally,  conditioned  to  be  void  if  the  said  C.  appeared.  Held,  that  by  the  scope  of 
the  paper,  no  ambiguity  existed  as  to  which  C.  was  meant  by  the  words  "  said  €.**  [Aoc. 
Kichol  v.  White,  4  Hay.  257,  and  cases  there  cited.  See,  also,  editor's  note  to  White  v. 
Hembree,  1  Tenn.  629.] 

Samb.  Same.  Where  the  interpretation  of  an  instrument  is  rendered  obscure  by  a  conflict  of 
its  grammatical  construction  with  its  scope  and  purpose,  resort  may  be  had  to  extrinsic 
evidence  to  determine  the  sense.    Roberts  on  Frauds,  26,  27. 

Samk.  Scire  faeioM,  If  a  sci.  fa.  recite  that  certain  justices  by  name  returned  a  reoognisanoe 
into  the  clerk's  office,  and  that  it  was  witnessed  by  them,  these  are  sufficiently  certain 
allegations  that  the  recognizance  was  acknowledged  before  them. 

A  State's  warrant  was  issued  by  Isaac  Dennison,  a  justice  of  the  peace 
for  Montgomery  county,  on  the  22d  of  February,  1836,  against  Thomas 
Cherry,  upon  a  char^  of  firaudqlently  having  and  keeping  in  his  possession 
certain  counterfeit  coins.  The  defendant  was  thereupon  brought  before  three 
other  justices  of  Montgomery  for  trial  on  the  same  day ;  and  they  ordered 
him  to  enter  into  a  recognizance  for  his  appearance  at  the  Circuit  Court  to 
answer  the  charge,  —  himself  in  the  penalty  of  $8000,  and  two  sureties  in 
the  penalty  of  $3000,  jointly  and  severally,  or  stand  committed.  He  gave 
the  recognizance ;  and  it  was  acknowledged  first  by  the  defendant,  Thomas 
Cherry,  then  by  David  Fields,  and  lastly  by  Garrard  Y.  Cherry,  and  con- 
ditioned that  the  ^*  said  Cherry  "  should  appear,  &c,  thus  leaving  a  gram- 
matical ambiguity  as  to  which  Cherry  was  meant  by  the  words  *^said 
Cherry."  And  the  warrant  and  recognizance  were  filed  by  the  justices  in 
the  clerk's  office  of  the  Circuit  Court  of  Montgomery.  At  May  term, 
1836,  the  defendant  was  indicted  for  passing  and  for  keeping  counterfeit 
coins.  He  failed  to  appear,  and  a  forfeiture  of  the  recognizance  was  taken 
and  entered,  and  writs  of  scire  facias  were  awarded  against  him  and  his 
bail.  The  writs  were  issued  on  the  23d  of  June,  and  returned  at  Septem- 
ber term,  1836,  made  known  to  the  bail,  and  not  to  [283]  be  found  as  to 
the  defendant.  An  alias  was  issued  for  him,  which  was  returned  ^  not 
found,"  at  May  term,  1837,  when  the  bail  appeared  and  pleaded  to  the 
writs  of  scire  facia*  nul  tiel  record^  upon  which  the  attorney-general,  Tur- 
ner, joined  issue.  At  May  term,  1838,  the  cause  was  argued  before  his 
Honor  Judge  Mabtin,  of  the  seventh  drcuit,  upon  the  plea,  which  of  course 
involved  an  inquiry  into  the  validity  of  the  recognizance ;  and  also  as 
upon  a  demurrer  taken  at  the  bar  to  the  scire  faciasy  involving  the  ques- 
tion of  its  sufficiency*  His  Honor  took  an  advisement ;  and  at  May  term 
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the  cause  was  again  argaed  before  his  Honor  Judge  Barrt,  of  the  elev- 
enth circuit,  who  sustained  the  plea  and  gave  judgment  ^  that  there  is  no 
such  record  as  is  set  forth  and  described  in  the  scire  facias  against  the 
defendant,  &c     The  attorney-general  appealed  in  error. 

The  portions  of  the  recognizance  and  scire  founas,  which  are  necessary  to 
understand  the  questions  made  in  this  court,  are  recited  in  the  opinion  of 
the  Court.  But  the  principal  question  was  as  to  the  ambiguity  in  the 
recognizance. 

The  attorney-general  insisted,  on  behalf  of  the  State,  that  it  was  com- 
petent for  the  Court  to  look  into  the  other  portion  of  the  record  to  obtain 
from  them  an  elucidation  of  the  obscurity  in  the  phraseology  of  the 
recognizance,  which  was  no  more  at  any  rate  than  a  mere  grammatical 
ambiguity.  Roberts  on  Frauds,  27.  He  said,  moreover,  that  the  mean- 
ing of  the  parties  to  a  recognizance,  as  well  as  to  any  other  writing,  was  to 
be  sopght  by  all  the  ordinary  means  of  interpretation.  Mere  grammatical 
construction  was  not  to  be  followed  to  the  subversion  of  this  intent ;  but, 
on  the  contrary,  was  in  no  case  to  be  resorted  to,  except  where  the  other 
indicia^  appearing  in  the  body  of  the  writing,  failed  to  remove  doubts  as  to 
the  meaning  of  the  parties ;  and  most  certainly  was  not  to  be  allowed  to 
raise  doubts  where  otherwise  none  could  exist. 

Cook,  for  the  defendant  in  error,  argued  as  to  the  sufficiency  of  the  scire 
facicu,  that  it  was  bad  for  the  following  reasons :  1.  It  does  not  show 
that  the  recognizance  was  taken  before  the  justices  who  returned  it  into 
court  No  person  but  a  judicial  officer  had  right  or  jurisdiction  to  take  a 
[234]  recognizance,  so  as  to  make  it  a  record  on  which  a  scire  facias 
would  lie,  or  on  which  the  party  could  be  called  in  court  Now,  although 
they  are  stated  to  be  judicial  officers,  it  is  not  stated  the  acknowledgment 
was  made  before  them,  much  less  is  it  stated  that  it  was  made  before  them 
as  justices  of  the  peace. 

2.  It  is  not  stated  in  what  county  it  was  taken.  The  words,  said  coun- 
ty, in  the  scire  facias,  have  no  antecedent  to  which  they  can  refer,  and  they 
are  only  used  in  reference  to  the  warrant  There  is  no  allegation  in  the 
scire  facias  that  the  recognizance  was  taken  in  the  State,  if  it  was  taken 
by  the  justices. 

3.  The  scire  facias  does  not  show  for  what  offence  the  warrant  against 
Thomas  Cherry  was,  or  that  it  was  for  any  offence  known  to  the  law.  It 
may  have  been  for  a  misdemeanor,  or  it  may  have  been  for  nothing ;  if  so, 
then  the  justices  would  have  no  jurisdiction  to  take  a  recognizance  in  £9Lvor 
of  the  State  to  answer  any  charge. 

4.  It  is  not  stated  that  the  justices  were  justices  of  Montgomery  county, 
or  of  the  State. 

He  contended  that  the  recognizance  was  void  for  uncertainty,  because  it 
does  not  appear  which  of  the  two  Cherrys  before  mentioned  was  to  appear 
and  answer  the  State.     The  words    ''said  Cherry"  applies  as  well  to 
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Grarrard  Y.  as  to  Thomas  Cherry,  and  Garrard  Y.  never  was  called  to  answer 
the  State,  bat  only  to  bring  the  body  of  Thomas  Cherry.  Indeed,  by  a 
lair  grammatical  construction,  the  word  ^  said  "  refers  to  Grarrard  Y.  Cherry, 
being  the  last  antecedent  of  that  name. 

He  cited  Bankhead  v.  Saunders,  2  Harris  &  Gill,  82 ;  and  the  Common- 
wealth V.  Daggett,  16  Mass.  447,  to  show  that  the  Court  cannot  look  out 
of  the  recognizance  itself,  to  ascertain  its  meaning. 

Gbbbn,  J.,  dellTCred  the  opinion  of  the  Court.-— 1.  It  is  insisted  by 
the  defendants  that  there  is  an  ambiguity  in  the  recognizance  in  this  case, 
upon  its  face,  which  renders  it  void  for  uncertainty.  It  is  in  the  following 
words:  <<  Be  it  remembered,  that  on  22d  day  of  February,  1886,  [236] 
personally  appeared  Thomas  Cherry,  David  Fields,  and  Garrard  Y.  Cherry, 
before  us,  acting  justices  of  the  peace,  for  the  county  of  Montgomery,  and 
acknowledge  themselves  to  stand  justly  indebted  to  the  State  of  Tennessee ; 
that  is  to  say,  the  said  Thomas  Cherry,  in  the  sum  of  three  thousand  dol- 
lars, and  the  said  David  Fields,  and  Garrard  Y.  Cherry,  in  the  sum  of 
three  thousand  dollars,  jointly  and  severally,  to  be  levied  of  their  goods 
and  chattels,  lands  and  tenements,  but  to  be  void  if  the  said  Cherry  shall 
tnake  his  personal  appearance  before  the  judge  of  our  Circuit  Court,**  &c. 

It  is  insisted  that  we  cannot  perceive  which  of  the  persons,  Thomas  or 
Grarrard  Y.  Cherry,  is  bound  to  appear ;  that  the  words  ^*  said  Cherry  " 
may  refer  to  either,  but  do  more  grammatically  refer  to  Garrard  Y.  Cherry 
as  the  last  antecedent. 

It  is  true,  that,  if  there  were  nothing  to  control  the  application  of  the 
words  "said  Cherry,"  they  would  grammatically  refer  to  Garrard  Y. 
Cherry  as  the  last  one  previously  mentioned ;  but  if  from  the  whole  instru- 
ment we  can  satisfactorily  perceive  that  they  were  not  intended  to  refer  to 
Garrard,  but  to  Thomas,  we  are  to  construe  the  recognizance  according  to 
the  intention  of  the  parties,  and  not  according  to  its  grammatical  sense. 
Thomas  Cherry  is  first  mentioned  in  the  recognizance,  and  is  bound  in  the 
sum  of  three  thousand  dollars ;  then  Garrard  Y.  Cherry  and  Fields  are 
mentioned  in  connection,  and  are  jointly  and  severally  bound  in  the  sum  of 
$8,000.  We  never  see  one  of  the  bail  entering  into  his  obligation,  and 
then  the  principal  and  the  other  surety  coming  forward  together,  and 
jointly  agreeing  to  be  bound.  But  it  would  be  still  more  uncommon  and 
absurd  for  one  of  the  sureties  to  be  bound  in  $8,000,  and  the  other  surety 
and  principal  jointly  in  only  $8,000.  But  that  both  these  unusual  and 
incongruous  facts  should  concur  in  the  same  recognizance  is  not  to  be  sup- 
posed probable. 

We  must  perceive,  therefore,  that  the  whole   stress  and  scope  of  the 
instrument  indicate  that  Thomas  Cherry  is  referred  to  by  the  words  '^said 
Cherry,"  so  that  the  ambiguity,  which  it  is  contended  that  these  words 
create,  does  not  exist. 
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[236]  But  if  it  were  not  snfficiendy  clear  to  enable  the  mind  to 
determine  with  abBolute  certainty  the  application  of  these  words,  from 
illustrations  drawn  from  other  parts  of  the  instrument,  yet  as  it  must  be 
seen  that  those  passages  reflect  a  strong  auxiliary  light  upon  the  words  in 
question ;  they  afford  sufficient  ground  for  the  iniroduction  of  extrinsic 
evidence.    Roberts  on  Frauds,  27. 

But  we  do  not  think  a  reference  to  such  evidence  necessary.  We  are 
satisfied  from  the  whole  instrument  that  Thomas  Cherry  is  referred  to,  and 
that  he  was  bound  to  appear  according  to  the  recognizance. 

2.  Upon  the  demurrer  to  the  scire  facica  it  is  insisted  that  it  is  ill 
because  it  does  not  appear  that  it  was  taken  by  persons  authorized  to  take 
it.  It  recites  that,  ^  Whereas  heretofore,  to  wit,  on  23d  day  of  February, 
1836,  James  Wbeatly,  A.  Rogers,  and  N.  F.  Trice,  Esquires,  justices  of 
the  peace  for  said  county,  filed  in  the  clerk's  office  of  the  Circuit  Court  for 
said  county  a  warrant  in  the  name  and  on  behalf  of  the  State  of  Tennes- 
see, against  Thomas  Cherry,  together  with  a  recognizance,  by  which,"  &c. 
Then  after  reciting  the  undertaking  of  the  parties,  it  uses  these  words : 
"^  which  said  recognizance,  signed  and  sealed  by  said  parties,  and  attested 
by  said  justices  of  the  peace,"  &c 

The  recognizance  was  signed  and  sealed  by  the  parties,  and  attested  by 
the  justices,  and  by  them  delivered  to  the  clerk  with  the  warrant,  upon 
which  it  is  founded.  These  allegations  make  it  certain  to  a  common  extent 
(which  is  all'  the  law  requires)  that  the  recognizance  was  taken  before  these 
justices.  We  are  therefore  of  opinion  the  Court  erred  in  rendering  judg- 
ment for  the  defendants,  on  the  plea  of  nvl  tiel  record,  and  the  judgment 
should  be  rendered  for  the  State.  Reverse  the  judgmefit 


Naahville.    Deoember  Term,  1888. 
DYER  V.  THE  STATE. 

[237]  Nuisaucb.  RetaiUng  Uquan  defined.  The  Act  of  1779,  o.  10,  creatM  **  ike  offence" 
of  nnlicented  retailing  of  spirituous  liquors,  subjecting  persons  guilty  thereof  to  a  penalty  of 
one  hundred  and  twenty-fiye  dollars,  and  defining  it  to  be:  1.  The  selling  of  them  in 
smaller  quantities  than  a  quart;  2.  The  selling  of  them  by  the  quart  or  greater  quantity,  to 
be  drunk  at  the  plaoe  where  sold. 

Samx.  Bame^made  imHctable,  The  Acts  of  1811,  c.  18,  and  1828,  c.  88,  make  this  offence 
indictable. 

Samx.    RepeaL    These  latter  acts  are  repealed  by  the  Acts  of  1881,  c.  80,  and  1882,  c.  84. 

Samb.  Repealed  lawe  wot  revwed.  The  repeal  of  the  Act  of  1881  by  the  Act  of  1888,  c.  120, 
does  not  revive  the  Acts  of  1811  and  1828,  because  those  acts  are  also  repealed  by  the  Act 
of  1882,  which  is  not  repealed  by  the  Act  of  1888,  the  rule  being,  that  **  When  a  statute  is 
repealed  by  several  acts,  a  repeal  of  one  or  two  of  them,  and  not  of  all,  does  not  revive  the 
first  statute."    12  B.  7;  Dwarris  on  SUtutes,  676. 

fiAMS.  Same.  Repealed  kna  may  be  rtferred  to,  token.  But  if  the  Acts  of  1811  and  1828  were 
the  only  laws  which  define  the  offbnce  of  retailing,  they,  though  repealed,  might  be  refiftrred 
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to,  to  ascertain  what  is  meant  by  the  *'  offence  of  retaHmg,**  prohibited,  bat  not  defined, 
by  the  Act  of  1888.  For  it  is  a  rule  that,  When  it  becomes  necessary  to  refer  to  a  repealed 
statute  in  order  to  define  an  existing  offence,  it  may  well  be  done.  [Ace.  Coleman  r.  Trus- 
tees, Cooke,  258.] 

Same.  Same,  JAcente  loan  repealed.  The  Act  of  1888,  c.  120,  however,  operates  virtually 
as  a  repeal  of  all  laws  authorizing  a  license  to  retail  spirituous  liquors;  because  it  makes 
all  retailing,  without  exception,  a  misdemeanor,  indictable  and  punishable  by  fine  at  the 
discretion  of  the  Court   [Ace  Sanderlin  v.  State;  2  Hum.  817 ;  Campbell  v.  State,  8  Hum.  11.] 

Same.  Penalty  of  $126,  But,  it  eeemt  that  the  Act  of  1779  is  not  repealed,  so  far  as  it  inflicts 
the  penalty  of  $126  upon  persons  selling  by  the  quart  or  greater  quantity,  to  be  drunk  at 
the  place  where  sold.    Moore  v.  The  State,  9  Yerger,  268,  recognized- 

Statutes.  Adt  relate  to  their  passage.  When  an  act  ban  been  signed  by  the  speakers  of 
both  houses  of  the  legislature,  as  it  must  be  before  it  becomes  a  law,  —  Const  art  2,  §  18, 
—  it  takes  effect  from  its  passage  by  relation ;  and  if  it  be  a  repealing  statute,  it  avoids  an 
act  done  by  authority  of  the  repealed  law,  in  the  interval  between  its  passage  and  signature. 
[Ace.  Turner  v.  Obum,  8  Cold.  460.  But  now  by  the  Constitution  of  1870,  art  2,  §  20,  no 
law  of  a  general  nature  shall  take  effisct  until  forty  days  after  its  passage  unless  the  same, 
or  the  caption,  shall  state  that  the  public  welfkre  requires  that  it  should  take  effect  sooner.] 

On  the  8th  of  February,  1838,  the  grand  jury  of  Davidson  indicted  the 
defendant,  for  that,  "  with  force  and  arms  in  the  county  aforesaid,  on  the 
7th  of  February,  1838,  unlawfully  a  certain  gill  of  spirituous  liquors  he  did 
sell  by  retail  to  a  certain  Joseph  Ryan,  contrary  to  the  form  of  the  stat- 
ute," &c. 

At  May  term  of  the  court,  the  defendant  appeared  and  pleaded  not 
guilty,  and  issue  was  thereupon  joined,  and  he  was  put  upon  trial. 

The  evidence  was, — 

[238]  That  the  defendant  on  the  7th  of  February  did  sell  liquors  in 
a  less  quantity  than  a  quart  in  said  county,  and  received  pay  therefor ;  that 
on  the  morning  of  the  27th  of  January,  1838,  the  defendant  had  applied  to 
the  clerk  of  the  County  Court  of  Davidson  for  a  license  to  retail  liquors  in 
the  county ;  that  the  clerk  informed  him  that  he  had  understood  that  the  leg- 
islature had  passed  an  act  prohibiting  such  licenses ;  that  he  would  take 
his  name,  and  the  day  and  time  of  his  application,  —  and  if  allowed  to  issue 
such  a  license,  he  would  consider  the  application  as  made,  and  would  grant 
him  one  ;  that  when  said  application  was  made,  though  the  act  in  question 
had  been  passed  by  both  houses  of  the  legislature,  it  had  not  been  signed  by 
either  of  the  speakers :  that  subsequently  the  clerk  refused  to  grant  the 
license ;  that  on  the  6th  of  February,  1838,  the  County  Court  of  Davidson 
had  granted  the  defendant  a  license  to  keep  tavern  in  said  county,  and  sell 
liquors  therein,  for  the  term  of  one  year  from  the  6th  of  February,  1838, 
which  license  was  granted  under  the  Act  of  1823,  and  the  previous  acts  on 
the  subject  of  licensing  taverns. 

The  license  referred  to  was  read  in  evidence,  as  follows :  — 

*^  Statb  of  TsmiBSBBB,  Davidbox  Codmty  Court, 
February  Term,  1888. 

«  Whereas  Isham  Dyer  has  this  day  prayed  and  obtained  an  order  of  the 
said  County  Court  to  keep  an  ordinary  at  his  now  dwelling-house  in  this 
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county.  These  are  therefore  to  license  you,  the  said  Isham  Dyer,  to  keep 
an  ordinary  at  your  now;  dwelling-house  in  this  county,  for  and  during  the 
term  of  one  year  from  the  date  hereof;  you  the  said  Isham  Dyer,  in  all 
things  complying  with  the  directions  of  the  Act  of  Assemibly,  in  such  case 
made  and  provided.  Witness  Smith  Griddle,  clerk  of  our  said  court  at 
office,  the  sixth  day  of  February,  1838.  Smith  Griddle." 

It  was  also  proved  that  the  defendant's  house  was  situate  in  Nashville, 
and  was  a  large  three-story  brick  house ;  and  this  was  all  the  evidence  in 
the  case. 

The  Court,  Ruoks,  J.,  charged  the  jury  that  the  defendant  had  no  right 
to  retail  as  a  licensed  retailer,  from  [239]  what  passed  between  him  and 
the  clerk  of  the  Gounty  Gourt;  for  even  if  it  was  clear  that  the  defendant 
was  entitled  to  a  license  under  the  Act  of  1831,  still  he  could  not  retail 
without  actually  taking  the  license ;  that  the  law  dated  on  the  26th  of 
January  was  in  force  on  the  27th,  though  not  signed  until  after  the  license 
was  applied  for  that  day ;  and  so  the  defendant  was  not  entitled  to  take  a 
license  on  that  day  under  the  Act  of  1831 ;  that  the  license  granted  to  the 
defendant  by  the  Gounty  Gourt  on  the  6th  of  February  was  void,  and  con- 
stituted no  defence  for  him  in  the  case,  the  Act  of  1838  having  abolished 
all  tippling  houses,  except  such  as  had  been  licensed  before  its  passage  ; 
that  (as  to  the  principle  insisted  on,  that  the  jury  were  judges  of  the  law 
as  well  as  of  the  facts,  and  should  find  their  verdict  according  to  their  own 
construction  of  the  law,  if  they  differed  from  the  Gourt),  the  jury  are  the 
exclusive  judges  of  the  facts ;  not  so  of  the  law.  It  is  the  duty  of  the  jury 
to  respect  the  opinion  of  the  Court  upon  questions  of  law,  and  to  be  gov- 
erned by  it,  unless  they  should  think  the  judge  wrong;  in  that  case,  it  was 
their  privilege  to  find  their  verdict  according  to  their  opinion  of  the  law ; 
that  if  the  judge  erred  in  his  view  of  the  law,  his  error  could  be  reversed 
in  the  Supreme  Court ;  whereas,  if  the  jury  took  upon  themselves  to  decide 
the  law  against  his  charge,  it  could  not  be  reversed  if  wrong. 

The  counsel  for  the  defendant  requested  the  Gourt  to  charge  the  jury, 
that  if  they  entertained  a  reasonable  doubt  as  to  the  meaning  of  the  statute 
in  this  case,  they  ought  to  acquit  the  defendant  The  Court  refused  so  to 
charge. 

The  jury  found  the  defendant  guilty ;  and  his  motion  for  a  new  trial 
being  overruled,  the  Gourt  fined  him  ten  dollars  and  gave  judgment  against 
him  for  the  costs.  From  all  which  he  prosecutes  this  appeal  in  the  nature 
of  a  writ  of  error. 

Fletcher,^  for  the  plaintiff  in  error. 

I.  We  take  several  exceptions  to  the  charge  of  the  circuit  judge,  and 
aver  that  he  erred  when  he  instructed  the  jury, — 

1.  That  the  license  granted  by  the  Gounty  Gourt  of  Davidson  on  the 
6th  of  February  1838,  was  void,  and  constituted  no  defence  for  Dyer. 

187 


240,  241  kbios'b  bbpobts. 

[240]  2.  And  that  he  erred  when  he  reiiised  to  tell  the  jury  that  the 
said  license  was  a  sufiieient  aathority  to  authorize  Dyer  to  sell  a  gill  of 
spirituoas  liquors. 

L  It  is  coDtended  by  the  State,  and  was  so  declared  by  the  judge,  that 
the  Act  of  1838,  repeals  all  laws  authorLeing  the  retailing  of  liquors  in  a 
less  quantity  than  a  quart,  and  all  laws  authorizing  the  granting  of  licenses 
to  tavern  keepers. 

These  positions  are  denied  by  the  counsel  for  the  plaintiff  in  error.  We 
maintain  that  the  Act  of  1838  repeals  the  whole  of  the  Act  of  1831,  c.  80, 
and  ''so  much  of  the  fourth  section  of  the  Act  of  1835-6,  c  14,  as  relates 
to  the  licensing,  and  increasing  the  tax  on  those  who  retail  spirituous 
liquors." 

2.  It  is  further  contended  by  the  State,  and  was  so  ruled  by  the  circuit 
judge,  that  the  Act  of  1837,  c.  38,  repeals  all  laws  which  tax  tayem  keep- 
ers, or  which  require  them  to  take  a  license.  Now  a  reference  to  this  last- 
mentioned  act  will  show  that  it  refers  expressly  to  a  particular  act,  and  no 
other.  It  provides  that  so  much  of  an  act  passed  5th  February,  1836, 
entitled  ''  An  act  setting  forth  the  property,  real  and  personal,  and  the  priv* 
ileges  and  occupations  liable  to  taxation  in  this  State,"  as  imposes  a  tax  on 
tavern  keepers,  or  as  requires  such  persons  to  obtain  licenses,  be  and  the 
same  is  repealed.  The  Acts,  then,  of  1838  and  1837  apply  expressly  to  the 
Acts  of  1831,  c  80,  and  5th  February,  1836  and  1832,  c.  34. 

The  repeal  of  the  Acts  of  1831  and  1832,  and  5th  February,  1836,  leaves 
the  Acts  of  1811,  c.  113,  and  1823,  c  33,  in  full  force.  And  by  the  pro- 
visions of  those  statutes,  the  County  Ck>urts  are  fully  authorized  to  grant 
licenses  to  tavern  keepers.  And  having  granted  a  license  to  Dyer  to  keep 
an  ordinaiy,  that  license  was  not  void,  and  did  constitute  a  good  defence 
for  him. 

The  Court  will  see  by  reference  to  the  statute  of  1798,  c.  10,  §  2,  and 
1832,  c  34,  §  1,  that  tavern  keepers  who  have  obtained  licenses,  are  fully 
authorized  to  retail  spirituous  liquors  in  the  very  smallest  quantities. 

3.  It  is  further  contended  by  the  State,  that  the  second  section  of  the 
Act  of  1838,  c  120,  makes  it  an  indictable  offence  in  [241]  any  person, 
and  under  all  circumstances,  to  retail  spirituous  liquorst 

But  such  is  not  the  meaning  of  the  section.  By  reference  to  the  Act  of 
1811,  c  113,  the  Court  will  see  that  the  last-mentioned  acts  make  it  an  in- 
dictable offence  to  retail  liquors  without  license ;  and  Umit  the  fine,  upon 
conviction,  to  a  sum  not  less  than  one  nor  more  than  five  dollars.  Now,  a 
bare  inspection  of  the  second  section  of  the  Act  of  1838  will  show  that 
that  section  is  added  for  the  express  purpose  of  authorizing  the  judge, 
upon  conviction,  to  fine  the  defendant  ^  at  the  discretion  of  the  Court  as  in 
other  cases  of  misdemeanor,  and  to  repeal  that  portion  of  the  seocmd  sec- 
tion of  the  Act  of  1815,  c  203,  which  limits  the  fine  to  five  doUars.**  It 
is  proper  here  to  remark  that  there  is  no  Act  of  1815,  c.  203,  relating  to 
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the  retaUiog  of  sfniitnoas  liquonu  The  legislature  meant  the  second  seo- 
tion  of  the  Act  of  1811,  c  118.  This  view  of  the  second  section  of  the 
statute  of  1838  is  farther  confirmed  by  the  language  itself  of  the  section* 
It  declares  ^  that  all  persons  convicted  of  the  offence  of  retailing  spiritu- 
ous liquors  shall  be  fined,"  dbc  The  language  shows  that  "  the  offence  " 
mentioned  is  the  offence  pointed  out  in  the  second  section  of  the  Act  of 
1811.  The  second  section  of  the  Act  of  1838  creates  no  new  offence,  and 
authorizes  the  Court  to  increase  the  fine  beyond  the  sum  to  which  it  had 
been  limited  by  the  Act  of  1811. 

If  the  Act  of  1838  repeals  the  Acts  of  1811  and  1823,  and  also  the  Acts 
of  1831,  1832,  and  1836,  then  we  certainly  have  no  statute  against  retail- 
ing liquors,  either  with  or  without  license ;  and  it  follows  that  no  per^ 
son  can  be  punished  for  such  retailing,  since  it  was  never  indictable  at  the 
common  law.  I  assume  this  position  upon  the  ground  that  the  second  sec- 
tion of  the  Act  of  1838  does  not  make  it  an  offence  so  to  retail.  That 
act  creates  no  offence,  defines  no  offence,  but  refers  to  *'  the  offence  '*  as 
something  already  known  and  existing.  I  further  contend  that  the  refer- 
ence to  an  existing  and  already  defined  offence  shows  conclusively  that  the 
Acts  of  1811  and  1823  are  in  force,  for  <Hhe  offence"  referred  to  can  be 
found  nowhere  else  but  in  those  statutes. 

There  was  another  act  passed  at  the  last  session  of  the  [242]  legisla- 
ture on  the  27th  of  January,  1838,  c  169,  which  shows  that  that  body 
considered  that  licenses  to  retail  spirits  were  still  to*be  had  and  used.  The 
act  referred  to  makes  it  penal  for  '^  Ucensed  grocers  "  to  sell  spirits  on  Sun- 
days. Would  the  legislature  have  embodied  in.  its  criminal  code  anew 
statute  which  waste  die  as  soon  as  borti?  Why  speak  of  ^^icensed" 
grocers  if  no  licenses  were  hereafter  to  issue  ?  It  would  be  useless  as 
respected  the  short  period  of  time  the  licenses  previously  granted  were  to 
exist. 

4.  In  the  construction  of  doubtful  statutes,  I  believe  the  established  rule 
is  to  endeavor  to  arrive  at  the  intentions  of  the  legislature.  6  Dane,  595, 
596.  By  reference  to  the  report  of  the  special  committee  who  presented 
this  bill,  it  will  be  seen  it  formed  no  part  of  their  plan  to  repeal  the  Acts 
of  1811  and  1823.  That  committee,  on  the  first  page  of  their  report,  say : 
"  With  such  a  state  of  things,  accompanied  with  a  slight  amendment  of  the 
laws  regulating  the  manner  of  granting  tavern  licenses,  your  committee 
would  at  present  be  content."  And  on  the  last  page  they  say :  ''  They,  in 
conclusion,  recommend  the  repeal  of  the  Acts  of  1831  and  1835,  authoriz- 
ing persons  to  retail  spirits ;  and  an  amendment  of  the  existing  laws  so  as 
to  impose  an  increased  fine  upon  all  persons  thereafter  guilty  of  such  of- 
fence. A  bill  in  conformity  with  the  foregoing  views  is  herewith  reported, 
and  its  passage  recommended.''  I  contend  that  the  Act  of  27th  January, 
1838,  is  in  conformity  with  these  recommendations ;  that  it  leaves  in  force 
the  Acts  of  1811  and  1823 ;  refers  to  the  ^existing  laws "  alluded  to  by 
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the  committee ;  that  it  creates  no  new  o6fence,  but  merely  gives  the  C^urt 
power  to  levy  an  ''  increased  fine ; "  and,  consequently,  that  in  the  construc- 
tion of  the  statute  by  the  judge  there  is  error. 

5.  The  circuit  judge  was  in  error  when  he  refused  to  instruct  the  jury 
that,  if  they  entertained  a  reasonable  doubt  as  to  the  meaning  of  these  stat- 
utes, still  they  ought  not  to  acquit  on  that  account. 

1.  A  verdict  of  conviction  is,  formally,  that  we  find  the  defendant  guilty 
in  manner  and  form  as  charged  in  the  indictment.  In  this  case  Dyer  is 
charged  with  selling  a  gill  of  spirits  contrary  to  the  form  of  the  statute  in 
such  cases  made  [243]  and  provided.  The  jury  comes  into  court  and 
tells  the  judge,  ^  We  don't  know  what  the  statute  means ;  we  entertain 
doubts  as  to  its  purport."  *  According  to  this  portion  of  the  judge's  charge 
in  the  case  he  would  respond  to  the  jury,  *<  You  must  still  find  him  guilty 
in  manner  and  form  as  charged  in  the  indictment,  and  that  his  acts  are  con- 
trary to  the  provisions  of  the  statute,  although  you  don't  know  what  the 
statute  means,  provided  you  are  satisfied  of  the  fact  that  he  sold  the  gill  of 
liquor."  No  one  questions  that  if  the  jury  entertain  reasonable  doubts  as 
to  the  facts  they  must  acquit,  —  that  is,  if  they  doubt  whether  the  facts 
bring  the  case  under  the  law  they  must  acquit,  —  but  though  they  may  not 
be  satisfied  that  the  law  covers  the  facts,  they  must  convict  6  Dane,  588, 
§16;  590,  §35. 

5.  ^  The  Court  explained  to  the  jury  that,  if  the  judge  erred  in  his 
views  of  the  law,  his '  error  could  be  reversed  in  the  Supreme  Court ; 
whereas,  if  the  jury  took  upon  themselves  to  decide  the  law  difierent  from 
the  charge,  it  could  not  be  reversed  if  wrong."  I  think  this  part  of  the 
charge  was  calculated  to  have,  and  did  have,  an  undue  infiuence  upon  the 
mind  of  the  jury.  See  5  Yerg.,  Garner  v.  The  State,  at  page  179, 
the  two  concluding  paragraphs  of  Judge  White's  opinion. 

6.  But  suppose  I  am  mistaken  upon  all  the  foregoing  points,  —  that  the 
Act  of  1838  repeals  the  Acts  of  1811,  1823,  1831,  and  1835,  still  I  con- 
tend that  the  defendant  was  wrongfully  convicted ;  and  that,  inasmuch  as 
Dyer  applied  to  the  clerk  for  a  license  before  the  Act  of  1838  was  signed 
by  the  speakers,  as  between  him  and  the  State,  from  what  passed  between 
him  and  the  clerk,  he  is  to  be  considered  as  having  obtained  a  license  un- 
der the  Act  of  1831,  before  the  Act  of  1838  became  a  law.  This  brings 
up  the  question  when  an  act  becomes  a  law  in  Tennessee.  By  the  Consti- 
tution of  Tennessee,  art  2,  §  18,  ^  No  bill  shall  become  a  law  until  it  shall 
be  read  and  passed  on  three  difierent  days  in  each  house,  and  be  signed 
by  the  respective  speakers."  See  also  6  Dane,  587 ;  1  Dane,  541 ;  5 
Dane,  art.  6,  p.  247.  Then  when  Dyer  applied  to  the  derk,  the  Act  of 
1838  had  not  become  a  law;  consequently  the  Act  of  1831  was  then  in 
[244]  force.  The  Court  has  said  that  upon  proper  occasions  it  will  look 
to  the  vey  hour  of  the  day  when  a  thing  was  done.     4  Yerger,  270. 

But  it  may  be  said  that  though  Dyer  applied  for  the  license  before 
190 


D7EB  V.  THE  STATt!.  244,  245 

the  Act  of  1838  became  a  law,  still  as  he  did  not  actually  obtain  the 
license,  that  application  avails  him  nothing.  The  Act  of  1831  pro- 
vides that  '^anj  person  wishing  to  retail  spirituous  liquors  is  hereby 
authorized  to  apply  to  the  clerk  of  the  County  Court  for  a  license  for 
that  purpose ;  and  such  clerk  is  hereby  authorized  and  required  to  issue 
to  such  person  so  applying,  a  license,"  &c*  Here  Dyer  did  all  that 
the  law  required  of  him ;  and  when  the  agent  of  the  State,  which  is  the 
State  itself^  did  not  do  what  he  was  "  required  "  to  do,  can  the  State  charge 
that  man  with  an  infraction  of  its  laws  ?  There  is  a  material  distinction 
between  a  case  when  the  State  is  prosecuting  an  individual  for  an  infrac- 
tion of  its  laws,  and  the  case  of  two  individuals  who  are  contending  for 
some  private  right.  If  the  State  prevents  the  man  from  conforming  to 
the  law,  can  the  State  punish  him  for  a  breach  ?  It  may  be  said  that  Dyer 
had  modes  of  redress,  —  a  suit  for  damages  and  coercion  by  means  of  a 
mandamus.  So  perhaps  he  had.  But  his  leaving  these  private  modes  of 
redress  do  not  affect  the  question  of  the  right  of  the  Grovemment  to  punish 
him  for  not  obtaining  that  which  the  State  prevented  him  from  obtaining. 
But  I  maintain  that  he  had  a  license  under  the  Act  of  1831.  The  evi- 
dence shows  that  the  clerk  told  him  ^'he  considered  the  application  as 
made,  and  he  should  have  one,"  if  allowed  by  law  to  issue  it.  If  the  Act 
of  1838  was  not  then  in  force,  he  was  authorized  to  issue  one.  It  is  not 
the  mere  issuance  of  the  paper  called  a  license  that  gives  the  privilege ;  a 
man  may  have  a  license  and  yet  have  no  such  paper.  That  paper  would 
only  be  an  evidence  that  he  had  the  privilege.  It  is  not  the  commission, 
the  parchment,  that  makes  a  man  an  officer.  The  commission  is  only  a 
convenient  evidence  that  he  is  an  officer.  It  has  been  decided  that  where 
a  person's  license  expires  between  the  times  of  the  meetings  of  the  com- 
missioners empowered  to  grant  it,  such  person  is  not  liable  to  indictment 
for  selling  liquors  during  that  immediate  period,  because  the  [245]  gov- 
ernment had  put  it  out  of  his  power  to  get  the  license.  See  2  Johnson's 
Cases,  346. 

The  Attornbt-Gisnebal,  on  behalf  of  the  State,  argued  in  the  first 
place,  that  the  Act  of  1838,  c  129,  in  itself,  irrespective  of  all  other  enact- 
ments upon  the  subject,  forbids  the  retailing  of  spirituous  liquors,  because 
it  inflicts  a  penalty  for  doing  the  act,  denominates  the  act  a  misdemeanor, 
and  makes  it  punishable  as  such,  and  hence  the  thing  is  unlawful,  although 
there  are  in  the  act  no  prohibitory  words.  Dwarris  on  Statutes,  678,  mar- 
ginal page. 

In  the  second  place,  he  said  that  by  repealing  the  Act  of  1831,  c.  89, 
the  legislature  had  not  revived  the  Act  of  1823,  c.  33,  because  the  Act  of 
1823  had  been  repealed  by  the  Act  of  1832,  c  34,  as  well  as  by  the  Act  of 
1831,  and  a  repeal  of  one  or  two  repealing  acts,  and  not  of  all,  does  not 
revive  the  first  statute.  12  Rep.  7  ;  Dwarris  on  Statutes,  675.  He  insisted 
that  a  statute  is  repealed  either  by  implication  (where  the  provisions  of  a 
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new  statute  are  inoonsistent  with  those  of  an  old  one  upon  the  same  sub- 
ject) or  expressly.  But  tiiere  is  nothing  in  the  Act  of  1838  which  conflicts 
with  the  jfirst  section  of  the  Act  of  1832,  c  34,  and  that  statute  not  being 
mentioned  in  the  Act  of  1838,  it  follows  that  only  such  parts  of  it  are  repealed 
by  implication  as  are  inoonsistent  with  the  provisions  of  the  Act  of  1838. 
That  part  of  it  which  relates  to  granting  retailing  licenses  b  repealed, 
because  the  Act  of  1838  expressly  annuls  the  authority  to  grant  such  licenses. 
But  the  part  6f  it,  namely,,  tha  first  section,  which  prohibits  retailing  with* 
out  license,  corresponds  with  the  purview  of  the  Act  of  1838,  and  it  .con- 
sequently stands  in  force,  a  substantial  prohibition  of  unlicensed  retailing. 
And  the  authority  to  license  being  destroyed,  there  can  be  no  retailing.  So 
that  as  the  laws  now  stand,  applying  to  them  the  same  principles  of  argu- 
ment pressed  for  the  plaintiff  in  error,  the  Act  of  1832  prohibits  retailing 
without  license,  and  the  Act  of  1838,  after  declaring  that  license  shall  not 
be  granted,  prescribes  tlie  punishment  which  shall  be  inflicted  on  a  party 
guilty  of  that  ^  offence ;  **  namely,  that  he  shall  be  punished  as  for  a  misde- 
meanor. Therefore  the  doubt  which  has  been  insisted  upon  in  the  argument, 
occasioned  by  the  want  of  prohibitory  words  [246]  in  the  Act  of  1838,  is 
removed  by  the  first  section  of  the  Act  of  1832,  which  is  expressly  pro- 
hibitory. And  he  said  that  that  prohibition  was  as  complete  as  if  it  had 
been  inserted  in  the  Act  of  1838  as  one  of  its  sections.  He  also  contended 
that  the  Act  of  1832  was  emphatically  designed  to  repeal  the  Acts  of  1811 
and  1823,  because  it  prohibits  public-house  keepers,  as  well  as  other  persons 
from  retailing  without  taking  out  the  license  provided  by  the  Act  of  1831 ; 
whereas  by  those  statutes  public-house  keepers  could  retail  under  the 
authority  of  their  ordinary  license,  as  an  incident  to  the  occupation. 

E.  H.  EwiNG,  in  reply,  insisted  that  the  Act  of  1838  contained  no  pro- 
hibition of  retailing ;  that  the  act  of  retailing  in  itself  was  indifferent,  aa 
well  of  spirituous  liquors  as  of  any  other  articles  of  merchandise  or  traffic ; 
that  it  followed  necessarily,  if  a  statute  which  contains  no  prohibition  of 
retailing  speaks  of  retailing,  an  indifferent  act,  as  an.*'  offence,"  reference 
must  be  had  to  some  other  existing  law  prohibiting  it,  and  making  what  in 
itself  is  innocent,  criminal.  In  what  law  was  tliis  prohibition  to  be  found  ? 
Not  in  the  Act  of  1831,  for  that  was  expressly  repealed  by  the  Act  of 
1838.  Not  in  the  Acts  of  1811  and  1823 ;  because  as  no  laws  are  repealed 
by  a  new  statute  but  those  which  are  mentioned,  and  as  the  repeal  of  a 
repealing  statute  revives  the  laws  which  it  annulled,  so  here,  by  repealing 
the  Act  of  1831  by  designation,  and  saying  nothing  of  the  Acts  of  1811 
and  1823,  which  had  been  repealed  by  that  act,  they  stand  revived.  But 
they  contain  no  prohibition  of  retailing  per  se.  Oh  the  contrary,  they  pro- 
hibit unlicensed  retailing,  and  prescribe  the  mode  of  licensing.  And  in  the 
mode  prescribed,  Dyer  has  been  licensed,  and  consequently  has  been 
guilty  of  no  ^  offence,"  in  retailing  the  liquor  as  charged  in  the  indictment. 

But  supposing  the  Acts  of  1811  and  1823  not  to  be  revived  by  the  repeal 
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of  the  statute  repealing  tbem ;  that  is,  supposing  it  to  be  true,  as  insisted, 
that  the  Act  of  1838  does  contain  a  substantial  prohibition  of  retailing, 
denominating  it  an  '*  offence,*'  still,  what  that  ^*  offence "  is  can  only  be 
known  by  referring  to  the  Acts  of  1811  and  1823,  and  such  reference 
[247]  can  be  made  to  those  statutes,  neither  for  that  or  any  other  pur- 
pose, if,  as  contended,  they  are  not  revived. 

It  is  extremely  metaphysical,  if  not  nonsensical,  to  argue,  that  a  portion 
of  the  Act  of  1832,  a  law  which  is  only  amendatory  of  the  repealed  law 
of  1831,  can  remain  in  force  and  escape  the  fate  of  the  act  of  which  it  was 
an  amendment  The  argument  of  the  attorney-general  supposes  that  the 
words  '^  No  public-house  keeper  or  other  person  whatsover,  shall  retail 
spirituous  liquors  in  less  quantities  than  one  quart,"  stand  unrepealed,  a 
substantive  prohibition  of  retailing;  while  the  concluding  words  of  the 
section  ^  unless  he  shall  first  obtain  a  license  for  that  purpose,  as  provided 
for  in  the  Act  of  1831,  which  this  is  intended  to  amend,*'  are  utterly 
abrogated.  This  mode  of  decimating  a  law,  destroying  the  Egyptians  and 
passing  over  the  Chosen  People,  is  at  least  new,  and  is  a  discovery  to  which 
nothing  but  the  march  of  mind  and  lapse  of  ages  could  ever  have  brought 
the  world.  To  be  serious,  it  is  believed  that  no  precedent  can  be  found 
where  a  part  of  a  section  has  been  regarded  as  repealed,  while  the  residue 
standing  in  close,  and,  one  would  think,  inseparable,  connection  with  the 
other  part,  has  been  held  to  remain  untouched.  It  would  be  difficult  to 
believe  that  the  legislature  intended,  by  abrogating  the  licensing  power,  to 
produce  so  wonderful  a  metamorphosis  upon  the  Act  of  1832  as  to  make 
out  of  what  was  a  law  regulating  the  mode  of  licensing  retailing,  a  simple 
and  unqualified  prohibition  of  retailing. 

TuRLEY,  J.,  delivered  the  opinion  of  the  Court.  —  Isham  Dyer  was 
indicted  and  convicted  of  the  offence  of  retailing  spirituous  liquors,  and  as 
a  punishment  therefor  was  sentenced  by  the  judgment  of  the  Circuit  Court 
of  Davidson  county  to  pay  a  fine  of  ten  dollars,  to  reverse  which  this  writ 
of  error  is  prosecuted,  and  it  is  now  contended  on  his  behalf  that  the  judg- 
ment of  the  court  below  ought  to  be  reversed,  because,  1st,  he  obtained  a 
license  from '  the  County  Court  of  Davidson,  on  the  6th  day  of  February, 
1838,  to  keep  an  ordinary  for  twelve  months,  under  which  he  was  by  law 
authorized  to  retail  spirits,  and  that  it  was  dunng  the  continuance  of  that 
period  of  time  that  the  offence,  if  any,  was  committed,  for  which  he  stands 
convicted.  And,  2d,  that  he  [248]  applied  to  the  clerk  of  the  County 
Court  of  Davidson,  for  a  license  to  retail  spirituous  liquors  at  a  period  of 
time,  when,  by  law,  he  was  entitled  to  receive  it,  and  that  the  clerk,  who 
was  the  agent  of  the  State,  authorized  to  issue  it,  refused  to  do  so. 

The  first  proposition  presents  the  question  whether  there  was  on  the  6th 
day  of  February,  1838,  any  law  in  force  which  authorized  the  derk  of  the 
County  Court  of  Davidson  to  issue  a  license,  under  which  spirituous  liquors 
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might  be  retailed,  and,  if  not,  whether  there  is  any  law  under  the  provisions 
of  which  a  person  may  be  punished  for  so  doing  ?  In  order  to  a  correct 
determination  of  this  question,  it'  becomes  necessary  to  examine  the  various 
statutes  which  have  been  enacted  upon  the  subject,  in  order  to  deduce  there- 
from the  proper  rule  of  action.  The  offence  charged,  not  being  such  at 
common  law,  it  necessarily  follows,  that,  if  there  be  no  statute  prohibiting 
it,  it  is  not  indictable ;  and  also,  that  though  it  may  be  in  general  pro- 
hibited, yet  if  it  be  permitted  under  particular  exceptions,  and  the  person 
charged  can  bring  himself  within  an  exception,  it  ceases  to  be  an  offence. 

The  Act  of  1767,  c.  8,  §  16,  recognizes  a  law  in  existence  requiring  all 
persons  wishing  to  keep  an  ordinary  (which  is  a  public  house  of  entertain- 
ment) to  obtain  a  license  for  that  purpose,  the  words  of  the  statute  are, 
« Every  person  who  shall  obtain  a  license  agreeably  to  law,  to  keep  an 
ordinary,"  Ac. 

The  Act  of  1779,  c.  10,  §§  3,  12,  provides  that  ^no  person,  not  having 
license  for  keeping  an  ordinary  shall  sell  or  retail  spirituous  liquors  in 
smaller  quantities  than  the  quart,  under  the  penalty  of  one  hundred  and 
twenty-five  dollars,  nor  by  larger  quantities  than  the  quarts  to  be  drank  at 
the  place  where  sold. 

The  Act  of  1811,  c  113,  §  1,  provides  that  any  person  or  persons  wish- 
ing to  keep  an  ordinary  or  house  of  entertainment  shall  prefer  his  or  her 
petition  to  the  County  Court  in  which  he  or  she  resides,  paying  a  license 
therefor  for  one  year ;  and  if  said  court,  upon  examination  of  his  or  her 
petition,  are  satisfied  that  he  or  she  so  applying  are  of  sufficient  probity, 
and  not  addicted  to  any  gross  immorality,  they  may  [249]  order  the 
prayer  of  the  petitioner  to  be  granted.  The  second  section  provides  that 
if  any  person  or  persons  shall  keep  an  ordinary,  or  retail  liquors  by  a 
smaller  quantity  than  is  pointed  out  by  the  Act  of  1779,  c.  10,  without  first 
having  obtained  a  license  therefor,  as  aforesaid,  such  person  or  persons  j»hall 
be  liable  to  an  indictment  for  keeping  a  tippling  house,  and,  upon  conviction, 
shall  be  fined  by  the  Court  in  a  sum  not  exceeding  five  dollars,  nor  less 
than  one  dollar.  The  Act  of  1823,  c.  33,  provides,  in  §  1,  that  no  county 
court  in  this  State  shall  hereafter  grant  license  to  any  person  whatever  to 
keep  a  public  inn,  or  house  of  entertainment,  unless  the  person  applying 
for  such  license  shall  first  prove  in  open  court,  by  the  testimony  of  credit^ 
able  witnesses,  that  the  person  applying  has  a  good  moral  character,  *and 
that  he,  she',  or  they  are  provided  with  lodging,  stables,  and  house  room 
for  the  accommodation  of  travellers  and  lodgers ;  and  in  no  case  shall 
such  license  be  granted,  if  the  Court  shall  be  of  opinion  that  the  retail- 
ing of  spirituous  liquors  is  the  principal  object  in  obtaining  such  license. 

The  Act  of  1831,  c.  80,  provides,  in  §  1,  that  any  person  wishing  to  retail 

spirituous  liquors  in  this  State  is  hereby  authorized  to  apply  to  the  clerk 

of  the  County  Court  of  the  county  in  which  he  may  wish  to  retail  such 

liquors,  for  a  license  for  that  purpose,  and  said  clerk  is  hereby  authorized 
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and  required  to  issue  to  such  person  so  applying,  a  license  for  the  term  of 
one  year  from  the  date  thereof,  said  applicant  first  paying  therefor  to  said 
clerk  the  sum  of  twenty-five  dollars. 

The  Act  of  1832,  c.  34,  which  was  passed  to  amend  the  Act  of  1881, 
c  80,  provides,  in  §  1,  that  no  public-house  keeper,  or  other  person  what- 
ever, shall  retail  spirituous  liquors  in  less  quantities  than  one  quart,  unless 
he  shall  first  obtain  a  license  for  that  purpose,  as  provided  in  the  act 
intended  to  be  amended.  The  Act  of  1835,  c  13,  §  4,  provides  that  each 
and  every  keeper  of  a  tavern  or  house  of  public  entertainment  shall  pay 
annually  a  tax  of  five  dollars,  with  a  proviso  that  such  license  shall  not 
authorize  the  retailing  of  spirituous  liquors  unless  such  privilege  is  [250] 
mentioned  in  the  license,  in  which  case  twenty-five  dollars  shall,  in  addition 
to  the  sum  of  five  dollars,  be  paid  for  such  license. 

The  Act  of  1838,  c  120,  entitled  An  act  to  repeal  all  laws  licensing  tip- 
pling houses,  and  for  other  purposes,  provides,  in  §  1,  that  the  Act  of  1831, 
c.  80,  and  so  much  of  the  fourth  section  of  the  Act  of  1835,  c.  13,  as  relates 
to  the  licensing  and  increasing  the  tax  on  those  who  retail  spirituous 
liquors,  be,  and  the  same  are  hereby,  repealed.  It  also  provides,  in  §  2, 
that  all  persons  hereafter  convicted  of  the  offence  of  retailing  spirit- 
uous liquors  shall  be  fined  at  the  discretion  of  the  Court,  as  in  other  cases 
of  misdemeanor. 

Upon  this  review  of  the  statutes,  the  first  thing  that  strikes  us  as  worthy 
of  remark  is,  that,  from  the  year  1779  up  to  year  1831,  in  all  laws  passed 
upon  the  subject  of  retailing  spirituous  liquors,  there  appears  to  be  an 
anxiety  which  increased  upon  every  action  by  the  legislature  to  confine 
the  privilege  to  persons  of  probity  and  trust,  and  who,  from  being  engaged 
in  a  laudable  and  necessary  calling,  requiring  both  industry  and  capital  in 
order  to  be  conducted  with  success,  it  was  supposed  would  have  every 
inducement  not  to  abuse  the  dangerous  privilege  intrusted  to  them.  The 
Act  of  1779  confined  the  privilege  to  persons  who  had  obtained  a  license 
to  keep  an  ordinary.  This  was  found  not  to  be  sufficient  to  control  within 
proper  limits  the  evils  resulting  from  retailing  spirituous  Hquors.  The 
Act  of  1811  confined  the  privilege  to  those  whom  the  County  Court,  upon 
examination,  should  be  satisfied  were  of  sufficient  probity,  and  not  addicted 
to  any  gross  immorality.  This  was  found  not  to  be  sufficient  for  the  pur- 
pose designed,  and  the  legislature,  being  determined  to  find  a  remedy  for 
the  evil,  passed  the  Act  of  1823,  by  which  the  privilege  was  confined  to 
those  who  could,  by  creditable  witnesses,  show  that  they  were  of  good 
moral  character ;  that  they  were  provided  with  bedding,  stables,  and  house 
room,  for  the  accommodation  of  lodgers  and  travellers,  to  wit,  that  their 
design  was  in  good  faith  to  keep  a  house  of  public  entertainment ;  and,  to 
insure  this,  the  Court  was  prohibited  from  granting  the  privilege,  if,  in  its 
opinion,  [251]  the  retailing  of  spirituous  liquors  was  the  principal  object  in 
asking  a  license. 
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The  next  thing  that  strikes  us  as  worthy  of  remark  is,  that  in  1831, 
some  eight  years  after  the  passage  of  the  Act  of  1823,  the  whole  policy  of 
legislative  enactment  upon  this  subject  appears  to  have  been  changed ; 
instead  of  the  restrictions  of  occupation  and  character,  which  had  hereto- 
fore been  thought  of  such  vital  importance  in  the  granting  of  a  privilege  so 
liable  to  abuse  in  unworthy  hands,  it  appears  that  nothing  thenceforth  was 
to  be  taken  into  consideration,  but  the  ability  to  pay  a  tax  of  twenty-five 
dollars.  Whence,  it  may  be  asked,  did  this  great  and  sudden  change  take 
place  ?  The  reason  is  to  be  found  in  the  history  of  the  country.  It  had 
been  ascertained,  by  experience,  that  restrictions  which  had  been  previously 
created,  and  which  it  had  been  believed  were  of  such  a  character  as  would 
control,  and  keep  within  proper  limits  this  dangerous  privilege,  had  been 
totally  disregarded  by  those  to  whom  the  power  of  granting  it  had  been 
intrusted;  and  it  was  hastily  thought  that  no  greater  evil  would  re- 
sult from  increasing  the  tax,  and  making  the  privilege  common  to  all 
persons. 

The  next  thing  that  strikes  us  as  worthy  of  remark  is,  that  it  was  found 
necessary  in  the  year  1832,  the  first  year  afler  the  passage  of  the  Act  of 
1831,  to  begin  to  put  restrictions  on  its  operations,  by  compelling  all  per- 
sons before  obtaining  a  license  to  retail  spirits,  to  take  an  oath  that  they 
would  not  retail  any  spirituous  liquors  to  any  slave,  nor  permit  the  same  to 
be  done  unless  by  the  written  permission  of  the  master  or  overseer.  In  the 
year  1835  it  was  found  necessary  to  continue  the  restrictions  by  an  addi- 
tional oath,  that  they  would  not  knowingly  permit  nor  allow  any  gaming 
for  whiskey,  wine,  money,  or  any  other  thing  to  drink  or  eat,  or  other  val- 
uable thing,  in  the  house  in  which  the  spirits  were  retailed,  or  on  the 
premises.  And  that  if  any  such  betting  or  gaming  should  take  place  with- 
in their  knowledge,  that  they  would  give  information  thereof  to  the  grand 
jury  of  the  next  Circuit  Court,  and  also  to  infiict  the  pains  and  penalties  of 
perjury  upon  all  those  who  might  violate  this  oath ;  and  finally  it  was 
found  necessary  to  pass  the  Act  of  1838,  which  is  [262]  entitled  as  has 
been  seen.  An  act  to  repeal  all  laws  licensing  tippling  houses. 

Now  what  is  the  legitimate  conclusion  from  this  view  of  the  subject  ? 
That  inasmuch  as  the  legislature  had  tried  to  obviate  the  evils  resulting 
from  the  license  to  retail  spirituous  liquors  by  the  restrictions  of  character 
and  occupation,  until  it  was  found  to  be  of  no  avail ;  that  having  then 
extended  the  right,  without  restriction  to  every  person,  until  it  was  found 
at  the  expiration  of  one  short  year,  that  they  were  again  compelled  to 
resort  to  them ;  and  that  finding  at  last  that  oaths  and  obligations  could 
not  remove  the  dangers  and  difficulties  arising  from  the  passage  of  the  Act 
of  1831,  it  was  deemed  expedient  to  put  a  stop  to  the  practice  of  retailing 
spirituous  liquors  altogether.  That  this  is  the  correct  view  of  the  subject, 
the  history  of  the  country  also  proves.  It  is  not  contended  that  this  view 
of  the  case  is  conclusive,  though  we  think  it  entitled  to  much  weight,  and 
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the  more  especially  if  there  be  doubt  in  the  construction  of  the  statutes 
referred  to  upon  this  subject. 

We  will  now  proceed  to  examine  the  grounds  upon  which  the  defence 
in  this  case  is  made  to  rest.  1st  It  is  said  that  the  Act  of  1838,  c  120, 
only  repeals  the  Act  of  1831,  c.  80,  which  authorized  every  person  upon 
the  payment  of  twenty-five  dollars,  to  procure  a  license  to  retail  spirituous 
liquors,  and  so  much  of  the  fourth  section  of  the  Act  of  1835,  c.  13,  as 
required  the  keeper  of  an  ordinary  in  addition  to  his  tax  of  five  dollars  for 
such  license,  also  to  pay  twenty-five  dollars  additional  tax  for  the  privilege 
of  retailing  spirituous  liquors.  And  that  the  necessary  consequence  is,  that 
inasmuch  as  these  statutes  operated  as  a  repeal  of  the  Acts  of  1811,  c.  13, 
and  1823,  c.  33,  their  repeal  again  sets  up  the  Acts  of  1811  and  1823. 
To  this  objection  it  is  answered,  first,  that  though  it  may  be  true  that  the 
Act  of  1838  only  repeals  the  Act  of  1831,  and  part  of  the  Act  of  1835,  yet 
neither  the  Act  of  1811  nor  1823  can  be  set  up  thereby,  because  the  Acts 
of  1811  and  1823  are  also  repealed  by  the  Act  of  1832,  c  34,  which  is 
not  repealed  by  the  Act  of  1838,  and  this  upon  the  principle  of  the  con- 
struction of  statutes,  that,  when  two  statutes  repeal  another,  a  repeal  of  one 
of  the  [258]  repealing  statutes  will  not  again  set  up  the  statute  repealed. 
We  recognize  the  correctness  of  the  legal  principle,  and  the  only  question 
then  is  whether  the  Act  of  1832  is  a  repeal  of  the  Acts  of  1811  and  1823. 
We  think  it  is.  We  have  seen  that,  by  the  provisions  of  the  Acts  of  1811 
and  1823,  persons  who  obtained  a  license  to  keep  an  ordinary  might  retail 
spirituous  liquors.  By  the  provisions  of  the  Act  of  1831,  any  persons 
wishing  to  retail  spirituous  liquors  were  authorized  to  apply  for  a  license 
for  that  purpose  (not  for  the  purpose  of  keeping  an  ordinary)  and  were 
entitled  thereto  upon  the  payment  of  twenty-five  dollars.  By  the  Act  of 
1832,  the  keeper  of  a  public  house  is  prohibited  from  selling  spirituous 
liquors  by  retail  unless  he  shall  first  obtain  a  license  foe  that  purpose  under 
the  provisions  of  the  Act  of  1831.  Now  this,  of  necessity,  is  a  repeal  of 
that  portion  of  the  statutes  of  1811  and  1823,  which  authorizes  the  keeper 
of  an  ordinary  or  public  house  to  retail  spirits.  By  these  statutes  all  that 
was  necessary  was  to  procure  a  license  to  keep  an  ordinary,  and  the  right 
to  retail  spirits  followed  as  a  consequence ;  but  by  the  Act  of  1832, 
although  the  ordinary  license  be  procured,  yet  the  consequence  is  excluded 
unless  a  special  license  therefor  be  obtained  under  the  Act  of  1831 ;  this 
act  being  repealed,  no  such  license  can  now  be  procured,  and  the  conse- 
quence cannot  attach  to  the  keeping  of  an  ordinary  under  the  repealed 
statutes  of  1811  and  1823. 

2.  This  objection  is  ako  met  by  the  answer  that  the  Act  of  1838,  c  120, 
does  operate  virtually  as  a  repeal  of  all  laws  authorizing  a  license  to  re- 
tail spirituous  liquors,  because  by  the  provisions  of  the  second  section  it  is 
made  a  misdemeanor  to  retail  spirits,  punishable  by  fine,  at  the  discretion 
of  the  Court,  as  in  case  of  otiier  misdemeanor.    We  have  seen  that  the 
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wording  of  this  section  is,  that  ^  all  persons*  convicted  of  the  offence  of  re- 
tailing spiritaous  liquors  shall  be  fined,**  &c.  This,  it  is  contended  creates 
no  new  offence,  but  only  refers  to  one  created  before,  viz.,  the  retailing  of 
spirituous  liquoos  without  a  license :  that  if  the  Acts  of  1811  and  1823,  the 
laws  authorizing  a  license  to  be  issued  have  been  repealed,  then  we  have 
nothing  by  which  the  offence  can  be  [254]  defined,  as  the  repealed  statutes 
cannot  be  referred  to  for  that  purpose. 

We  do  not  recognize  the  correctness  of  this  principle ;  but  hold,  that,' 
when  it  may  become  necessary  to  refer  to  a  repealed  statute  in  order  to 
define  correctly  an  existing  offence,  it  may  well  be  done,  but  if  this  were 
not  so  it  could  avail  the  defence  nothing,  for  the  statutes  of  1811  and 
1823  do  not  either  of  them  define  what  retailing  spirituous  liquors  is.  It 
is  true  that  the  Act  of  1811  makes  it  indictable  to  do  so  without  a  license, 
under  the  restrictions  there  created,  and  the  Act  of  1823  does  the  same. 
But  when  we*  wish  to  ascertain  what  retailing  is,  we  are  under  the  necessity 
of  referring  to  the  Act  of  1779,  c.  10,  where  it  is  defined  to  be  the  selling 
of  any  quantity  less  than  a  quart  without  license,  or  any  greater  quantity^ 
if  to  be  drank  at  the  place  where  sold,  and  subjects  persons  guilty  of  so 
doing  to  a  penalty  of  one  hundred  and  twenty-five  dollars.  This  statute  is 
not  repealed  by  the  Act  of  1838,  c.  120,  at  least  so  far  as  it  inflicts  the 
penalty  upon  all  persons  who  may  sell  by  a  greater  quantity  than  the 
quart  intended  to  be  drank  at  the  place  where  sold,  which  penalty  this 
court  in  the  case  of  Moore  r.  The  State,  9  Yer.  353,  held  to  be  inflicted 
by  the  twelfth  section  of  said  statute.  The  offence  of  retailing  spirituous 
liquors,  then,  was  created  by  the  Act  of  1779,  c.  10,  and  subjected  persons 
guilty  thereof  to  a  penalty;  it  was  made  indictable  by  the  Acts  of  1811 
and  1823,  provided  a  license  for  that  purpose  was  not  obtained,  and  it  is 
made  indictable  by  the  Act  of  1888,  without  any  exception  in  favor  of  a 
license.  But, -as  hfs  been  said,  if  there  were  doubt  as  to  the  construction 
which  should  be  given  to  this  statute  upon  its  wordings,  we  could  have  re- 
course to  information  derived  from  the  history  of  the  country  as  to  the 
evil  intended  to  be  remedied,  for  the  purpose  of  aiding  us  iA  giving  the 
correct  construction :  we  could  also  call  to  our  aid  for  the  same  purpose  the 
title  to  the  act  When  all  these  principles  are  combined,  they  form  a  case 
of  entire  prohibition  to  retail  spirituous  liquor  so  strong,  that  it  is  impos- 
sible to  assail  it  with  any  hope  of  success. 

2.  It  is  said  in  defence  that  Dyer,  oh  the  morning  of  the  [255]  27th  of 
January,  1838,  applied  to  the  clerk  of  the  County  Court  of  Davidson,  for 
a  license  to  retail  spirituous  liquors,  which  was  refused,  although  there  was 
then  no  law  in  existence  prohibiting  it  The  Act  of  1838,  c.  120,  had 
passed  both  houses  of  the  legislature  on  the  26th  of  January,  1838,  but 
was  not  signed  by  the  speakers  till  the  evening  of  the  27th.  And  it  is 
contended  that  the  act  had  no  validity  till  this  was  done,  and  therefore 
could  not  have  taken  effect  at  a  period  anterior  thereto. 
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It  is  true  that  it  is  provided  by  the  eighteenth  section  of  the  eleventh 
article  of  the  Constitution  of  the  State  of  Tennessee,  that  '^  no  bill  shall  be- 
come a  law  until  it  shall  be  read  and  passed  on  three  different  days  in  each 
house,  and  be  signed  by  the  respective  speakers/'  But  when  this  has  been 
done  we  think  the  law  takes  effect  from  the  date  of  its  passage  by  relation. 
The  duties  to  be  performed  by  the  speakers  in  signing  tbe  statutes  is  not  of 
a  legislative,  but  ministerial,  character.  And  to  cause  the  operation  of  a 
law  to  depend  upon  the  period  of  time  when  this  duty  was  performed, 
would  introduce  too  great  uncertainty  in  the  administration  of  justice, 
as  there  would  be  nothing  but  the  memory  of  man  to  resort  to  for  the  pur- 
pose of  ascertaining  it.  The  signature  not  being  dated,  and  there  being 
no  record  of  the  time  kept. 

But  we  also  think  that  the  refusal  of  a  clerk  to  issue  a  license  to  retail 
spirituous  liquors  under  the  provisions  of  the  Act  of  18B1,  even  if  it  had 
been  in  force,  would  not  have  authorized  the  plaintiff  in  error  to  retail  as 
if  he  had  procured  one.  It  is  the  possession  of  the  license,  not  the  appli- 
cation, which  gives  the  right ;  and  the  only  remedy  in  case  of  a  refusal, 
would  be  against  the  derk,  either  by  an  action  on  the  case  or  by  man- 
damus. 

We  are  therefore  of  opinion  that  there  is  no  error  in  the  proceedings  of 
the  court  below,  and  affirm  the  judgment. 

Note.  —  Statutes  take  effect  upon  the  most  remote  and  secluded  portions  of  the 
State,  from  the  time  of  their  passage,  not  allowing  a  sinffle  moment  for  gaining  Intelli- 
gence of  their  passage, — a  principle  of  law  destitnte  of  every  semblance  of  reason, 
and  fraught  with  hardship  and  severity.  It  is  not  quite  so  bad,  however,  as  the  old 
English  rule,  by  which,  if  no  period  was  fixed  by  the  statute  itself,  it  took  efiect,  by 
relation,  from  the  first  day  of  the  session  in  which  the  act  was  passed.  This  rule  was 
abolished  by  an  Act  of  88  Geo.  III.,  1798,  [266]  by  which  statutes  are  to  have  efl^t. 
only  firom  the  time  they  receive  the  royal  assent.  The  settled  principle  of  American  law 
is  declared  by  Marshall,  C.J.,  in  Matthews  v.  Jane,  6  Cond.  270,  to  be,  "  that  a  statute, 
for  the  commencement  of  which,  no  time  is  fixed,  commences  from  its  date ; "  the 
constitutional  prohibition  of  ex  poet  facto  and  retrospective  laws  having  annulled  the 
ancient  rule  of  the  common  law.  The  statutes  of  the  United  States  take  efiect  fh>m 
the  day  of  their  approval  by  the  President,  that  being  the  day  of  their  date.  The 
same  rule,  of  course,  applies  to  the  statutes  of  those  States  in  which  the  Executive  is 
80  far  a  branch  of  the  legislative  department,  as  that  his  concurrence  in  its  acts  are  ' 
necessary  to  their  perfection.  But  in  those  States  where  bills,  which  have  passed  the 
houses,  become  laws  when  signed  by  the  speakers,  and  not  until  then,  it  would  -seem 
to  be  giving  them  a  retroactive  effect,  to  make  them  relate  to  the  day  of  their  passing 
the  houses. 

In  New  York,  every  law,  unless  a  different  time  be  prescribed  therein,  takes  effect 
throughout  the  State,  on,  and  not  before,  the  20th  day  after  its  final  passage.  1  Kent's 
Comm.  464,  8d  ed.  This,  or  some  similar  rule,  ought  to  be  adopted  in  every  State  in 
the  Union.  See  1  Gallison,  62,  case  of  the  Brig  Ann ;  1  Kent's  Com.  454,  8d  ed. ; 
Dwarrii  on  Statutes,  682,  et  aeq, 
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Hashville.    December  Term,  1838. 
NASHVILLE  BANK  r.   GRUNDY  AND  HAYS. 

Chancert.  Truti  by  implication  or  operation  of  kao.  The  fiduciaiy  character  cannot  be 
superinduced  upon  property  bj  implication  or  operation  of  law,  nnless  the  intent  of  the 
parties  to  invest  it  with  that  quality  be  dedndble  from  the  nature  of  the  transaction. 

Same.  Same — st^niiation  to  tdke  Ike  ihoee  of  an  indorser,  force  of  it  Hence,  if  two  per- 
sons be  liable  as  accommodation  indorsers  for  a  bank  debtor,  on  several  notes,  and  one  of 
them  stipulate  "  to  take  the  shoes  of  the  other  as  regards  the  indorsements,**  for  a  specific 
consideration  which  is  paid  him,  and  the  bank  be  defeated  of  its  remedy  against  the 
indorsers  on  one  of  the  notes,  whereby  there  arises  a  surplus  of  the  fund  placed  in  the 
hands  of  the  indemnifier,  the  bank  has  no  equitable  right,  title,  or  interest  in  the  surplus, 
and  it  does  not  stand  charged  with  a  trust  in  the  indemnifier's  hands;  because  the  force  of 
a  covenant  to  take  the  shoes  of  another,  for  a  certain  sum,  is  not  to  pay  the  sum  in  dis- 
charge of  the  liability,  but  to  be  liable  instead  of  the  party  whose  place  is  assumed, 
should  he  be  made  liable.  The  rule  is  the  same  if  a  stranger,  and  not  a  co-iudoiser, 
assume  the  responsibility. 

Samk.  Jvritdiction,  If  an  accommodation  indorser  take  an  indemnit}*  from  his  principal, 
the  creditor  cannot  reach  the  property  which  constitutes  the  indemnity,  till  there  shall  be 
bad  a  judgment  at  law  against  the  indorser,  and  an  execution  returned  nulla  bona,  [See 
8  Y.  267;  6  H.  818.] 

Edward  Lanier,  having  had  a  running  accommodation  in  the  Nash- 
ville Bank,  and  Farmers'  and  Mechanics'  Bank  of  Nashville,  and 
given  his  hills  single,  or  notes  indorsed  hy  Felix  Grundj,  and  Oliver 
B.  Hays,  or  one  of  them,  to  secure  said  loans ;  and  having  also  given 
other  notes  or  hills  single,  indorsed  by  them  or  one  of  them,  payable  in 
some  one  of  the  [257]  banks  of  Nashville ;  and  wishing  to  continue 
their  indorsements,  in  order  to  secure  them  for  past  as  well  as  future 
indorsements,  on  the  3d  of  September,  1819,  executed  to  them  a  deed  for 
276  acres  of  land  in  Davidson,  ninety  shares  of  Nashville  Bank  stock,  and 
one  hundred  shares  of  Farmers'  and  Mechanics'  Bank  stock  in  trust,  that 
if  he  permitted  any  note  or  bill  single  on  which  Grundy  and  Hays,  or 
either  of  them,  was  indorser  to  lie  over,  and  be  unpaid  by  him  in  whole  or 
part,  and  Grundy  and  Hays,  or  either  of  them,  should  be  compelled  to  take 
up  any  of  the  notes  or  bills  indorsed  for  him  by  them  ;  or  they  should  be 
,  put  to  any  trouble  or  costs,  or  be  made  to  pay  any  damages  by  reason  of 
their  indorsements,  they  were  authorized  to  sell  the  land  and  transfer  the 
stock,  or  so  much  of  them  as  might  be  necessary  for  their  indemnity. 

On  the  18th  of  April,  1832,  with  a  view  of  adjusting  some  misunder- 
standings between  them,  relative  to  this  trust  deed,  Grundy  and  Hays  en- 
tered into  an  agreement  in  writing  under  seal,  in  which  Hays  agrees  "  to 
take  the  shoes  of  Grundy  as  regards  his  indorsement  of  certain  notes  pay- 
able to  the  Nashville  Bank,  one  for  about  $4800,  on  which  Andrew  Hays 
and  said  O.  B.  Hays  were  also  indorsers ;  of  one  for  about  $625,  on  which 
Grundy  and  Thomas  Hamilton  were  indorsers ;  also  of  a  note  of  E.  Lanier 
of  $1000,  on  which  Grundy  and  Edward  Ward  were  indorsers,  and  on 
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which  Grundy  had  been  sued  bj  Ward,  and  of  a  note  of  Lanier  to  John 
Boyd  for  $90,  on  which  Grundy  was  indorser."  In  consideration  of  which, 
Grundy  undertakes  to  pay  certain  judgments  for  which  he  and  Hays  were 
liable,  to  relinquish  to  Hays  all  his  interest  in  the  deed  of  trust,  and  on  re- 
quest of  Hays  at  his  office  in  Nashville,  to  indorse  to  him  good  negotiable 
notes  on  men  in  Sumner  county,  then  on  interest  to  the  amount  of  $4000. 
But  it  was  understood  and  agreed  that  Hays  was  to  have  the  privilege  of 
making  all  and  every  defence  to  any  or  all  of  said  notes,  or  the  indorse- 
ments thereof  which  Grundy  might  or  could  make ;  and  Hays  was  author- 
ized to  use  Grundy's  name  therein,  or  in  any  appeal  or  suit  in  equity  which 
he  might  think  proper  to  make  or  prosecute ;  and  Grundy  was  [258]  not, 
by  any  thing  to  be  said  or  done  by  him  in  the  least  to  hinder  or  impair  the 
same.  And  Hays  agreed  to  indemnify  and  save  Grundy  harmless  from 
the  payment  of  the  notes  and  interest  thereon,  and  costs  of  suit,  as  to  which 
Hays  was  to  take  his  shoes,  but  this  indemnity  was  not  in  the  least  to 
hinder  or  impair  Hays's  right  and  privilege  to  make  and  put  up  any  defence 
thereto,  wliich  Grundy  could  or  might  make ;  and  Hays  was  in  no  respect 
to  be  made  responsible  for  indorsements  in  which  they  or  either  of  them 
had  been  sued,  except  in  the  cases  specified  in  the  instrument ;  and  he  was 
to  have  the  benefit  of  any  recourse  against  Lanier  to  which  Grundy  was 
or  might  be  entitled,  except  as  to  $2000,  which  Grundy  had  agreed  with 
Lanier  not  to  claim  of  him.  But  the  instrument  was  not  to  be  so  construed 
as  to  impair  any  claim  which  Grundy  might  have  against  the  estate  of 
Anthony  Foster  for  contribution  on  one  of  the  notes  which  Grundy  en- 
gaged to  pay ;  nor  to  impair  the  claim  of  O.  B.  Hays  against  Andrew 
Hays  for  contribution  on  the  note  indorsed  by  him.  On  the  22d  of  April, 
Grundy  and  Hays  added  at  the  bottom  of  this  paper  a  covenant  on  part 
of  Grundy,  that,  as  regarded  $800  of  the  principal  of  the  note  of  Lanier 
indorsed  by  Andrew  Hays,  and  on  which  he  had  been  sued  by  the  Nash- 
ville Bank,  and  interest  on  that  sum  from  the  time  the  note  became  due, 
Andrew  Hays  was  bound  and  liable  therefor,  and  O.  B.  Hays  took  upon 
himself  the  risk  of  A.  Hays's  solvency.  And  on  the  same  22d  of  April 
O.  B.  Hays  executed  a  receipt  upon  this  paper  of  $4000  in  indorsed  notes 
paid  by  Grundy.  On  the  26th  of  January,  1827,  Lanier  and  Grundy 
joined  in  a  deed  of  relinquishment  to  O.  B.  Hays  of  the  276  acres  of  land 
mentioned  in  the  deed  of  trust. 

The  Nashville  Bank  recovered  separate  judgments  against  Lanier  and 
Hamilton  upon  the  note  for  $625,.  namely,  against  Lanier  on  the  5th  of 
November,  1821,  and  against  Hamilton  on  the  29th  of  November,  1831. 
The  bank  issued  executions  upon  these  judgments,  but  not  succeeding  in 
making  the  money,  they  filed  their  bill  on  the  23d  of  January,  1834,  in  the 
Chancery  Court  at  Franklin,  against  Grundy  and  Hays,  which  was  twice 
[259]  afterward  amended.  They  charge  the  insolvency  of  Lanier  and 
Hamilton  and  the  consequent  impossibility  of  making  the  money  out  of 
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them ;  that  Hays  had  sold  the  276  acres  of  land  mentioned  in  the  deed  of 
trust  for  upwards  of  $4000,  and  received  from  Grundj  $4000  upon  the 
agreement  between  them,  which  with  the  bank  stock  assigned  to  them  by 
Lanier,  and  relinquished  together  with  the  land  by  Grundy  to  Hays,  was 
more  than  sufficient  to  indemnify  Hays  for  his  responsibilities  for  Lauier, 
and  that  there  was  a  surplus  of  Lanier's  property  in  his  hands  which  ought 
to  be  subjected  to  the  payment  of  their  demand  against  him ;  and  insisting 
moreover  that  the  effect  of  the  agreement  between  Grundy  and  Hays  was 
to  impose  upon  Hays  a  trust  to  pay  the  debt  in  question,  and  praying  that 
he  should  be  decreed  to  pay  it  accordingly. 

The  defendant  Grundy  demurred  to  the  original  bill,  and  Hays  answered 
and  demurred.  To  the  first  amendment  they  both  demurred.  The  demur- 
rers were  overruled,  and  they  answered  the  original  and  first  amended  bill  at 
great  length,  as  they  did  also  the  second  amended  bill,  giving  of  the  trans- 
actions out  of  which  the  papers  above  recited  grew,  as  also  of  those  which 
followed  their  execution  a  minute  detail.  But  it  is  unnecessary  to  repeat 
it,  as  the  questions  debated  and  decided  in  this  court  were,  whether  the 
agreement  of  the  18th  of  April,  1825,  between  Grundy  and  Ha}'S  did  create 
a  trust  on  part  of  Hays  to  pay  the  note  to  the  bank  on  which  Grundy 
and  Hamilton  were  indorsers.  And  whether  the  bank  could  have  relief 
in  equity  against  Grundy,  who  was  responsible  to  them,  as  indorser  of  that 
note  and  not  otherwise. 

The  cause  was  heard  in  the  Chancery  Court,  before  his  Honor  Chan- 
cellor Bramlitt,  at  October  term,  1837,  who  being  of  opinion  that  no  trust 
existed  on  part  of  Hays  to  pay  the  surplus  of  the  sum  which  he  had  re- 
ceived from  Grundy  towards  the  debt  in  question,  dismissed  the  amended 
bills  in  which  the  complainant  attempted  to  set  up  that  trust.  But  being 
also  of  opinion  that  Grundy  and  Hays  were  accountable  to  the  bank  for 
any  surplus  that  might  be  in  their  hands,  of  the  proceeds  of  the  lauds  con- 
veyed to  them  by  Lanier,  [260]  whether  rents  or  price,  the  chancellor 
ordered  an  account  thereof.     From  this  decree  the  complainant  appealed. 

James  Campbell  and  Washington,  for  the  bank. 

Cook,  for  Hays ;  Meigs,  for  Grundy. 

Green,  J.,  delivered  the  opinion  of  the  Court.  —  The  first  question  to 
be  determined,  in  this  case  is,  the  true  character  of  the  covenant  between 
Grundy  and  Hays  of  the  18th  of  April,  1825. 

It  is  insisted  by  the  complainant  that  the  amount  which  Grundy  by  the 
said  agreement  placed  in  the  hands  of  Hays  was  a  fund  created  by  Grundy 
for  the  payment  of  the  debts  therein  mentioned,  and  that  it  was  held  by 
Hays  in  trust  for  that  purpose.  On  the  other  side,  it  is  contended  that 
the  amount  given  by  Grundy  was  advanced  in  consideration  of  the  cove- 
nant of  Hays  to  stand  in  his  shoes,  and  indemnify  and  hold  him  harmless 
from  the  payment  of  the  debts  mentioned  in  the  covenant ;  and  that  Hays  was 
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to  do  this  irrespective  of  the  amount  of  the  consideration   advanced  by 
Grundy. 

We  are  of  opinion  that  this  covenant  does  not  create  a  trust  fund  in 
which  the  bank  has  any  interest  Indeed,  it  appears  to  us  that  the  parties 
have  care^lly  avoided  the  use  of  any  language  that  would  justify  such  a 
conclusion.  Hays  undertakes  to  defend  any  suits  that  may  be  brought 
against  Grundy  at  his  own  expense,  and  without  compensation  for  his 
trouble.  It  is  not  likely  that  he  would  have  done  so  had  there  not  been 
a  prospect  of  some  corresponding  benefit  to  himself.  He  stipulates  for  the 
privilege  of  making  every  defence  which  Grundy  would  have  a  right  to 
make,  and  that  Grundy  is  not,  by  any  thing  he  may  say  or  do,  to 
impair  or  hinder  the  same.  If  the  fund  were  put  in  his  hands  in  trust 
to  pay  Grundjr's  debts,  why  should  he  feel  solicitous  about  the  privilege  of 
making  every  possible  defence,  and  insert  a  covenant  that  Grundy  should 
not  hinder  or  impair  his  right  to  do  so  ?  He  could  have  no  interest  to  d^ 
fend  suits  against  Grundy  successfully  if  it  was  impossible  for  him  to  be  a 
gainer  by  Grundy's  success.  It  must  be  observed,  too,  that  Hays  was  not 
previously  liable  for  these  debts.  He  was  not  [261]  Grundy's  surety  re- 
ceiving an  indemnity  against  his  liability  previously  existing  to  the  bank. 
He  is  now  for  the  first  time  connecting  himself  with  the  claims  ;  and  the 
undertaking  is  to  resist  them  by  all  legal  means,  and,  in  case  of  failure,  to 
indemnify  Grundy. 

But  the  stipulation  that  Hays  ^  should  stand  in  Grundy's  shoes,"  a  phrase 
very  expressive  of  the  meaning  of  the  parties,  not  only  gives  him  a  right 
to  make  every  legal  defence  that  Grundy  could  make  ;  but  it  exempts  him 
from  liability,  except  in  cases  where  Grundy  would  have  been  liable  had 
the  agreement  not  been  made.  How  can  he  stand  in  Grundy's  shoes  if  he 
is  made  liable  for  a  debt  for  which  Grundy  is  not  legally  liable  ? 

It  cannot  be  doubted  but  that  if  the  consideration  of  this  covenant  had 
been  but  one  dollar.  Hays  would  have  been  liable  in  damages  to  the  full 
amount  of  all  the  demands  against  which  he  undertook  to  indemnify 
Grundy.  The  nature  of  the  covenant  and  the  responsibilities  of  the  par- 
ties are  not  changed  by  the  amount  of  the  consideration.  Hays  is  bound 
to  indemnify  Grundy,  or  be  responsible  in  damages  for  failing  to  do  so. 
With  the  agreement  the  bank  has  nothing  to  do ;  and  as  it  cannot  come 
into  this  court  on  the  ground  of  a  trust  fund  having  been  placed  in  the 
hands  of  Hays  for  the  payment  of  its  debts,  so  there  is  no  other  ground 
upon  which  equity  can  take  jurisdiction. 

But  if  it  could  litigate  its  right  to  have  judgment  against  Grundy  in 

this  court,  it  is  clear  that  its  action  is  barred  by  the  statute  of  limitations. 

The  statute  commenced  running  at  furthest  in  1828,  and  this  suit  was 

broujsht  in  1834,  more  than  six  years  thereafter. 

This,  however,  is  clearly  inadmissible.    The  claim  of  the  bank  against 
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Mr.  Grundy  is  purely  legal,  and  must  be  litigated  in  a  court  of  law.    The 
jurisdiction  of  this  court  cannot  attach  until  there  shall  be  had  a  judgment 
at  law,  and  an  execution  against  Grundy  returned  nulla  bona. 
The  decree  must  he  affirmed. 


Nashville.   Deoember  Term,  1838. 
HOWERTON  V.  THE  STATE. 

[262]  JuRT.  ChdUenge  propter  affectum.  Loose  impressions  and  conversations  of  a  juror, 
as  to  the  prisoner's  guilt  or  innocence,  founded  upon  rumor,  would  not,  if  disclosed  by  him 
or  others  to  the  Court  on  the  selection  of  the  jur}%  have  the  effect  to  set  him  aside  as  incom> 
petent;  nor,  if  disclosed  after  verdict,  be  a  cause  of  new  trial.  [See  Brakefield  v.  Slate, 
1  Sn.  219;  Troxdale  v.  State,  9  H.  421.] 

• 

Howerton  was  indicted  by  the  grand  jury  of  Canon  county,  on  the  2Sd 
of  March,  1838,  for  horse-stealing.  He  pleaded  not  guilty,  and  was  imme- 
diately put  upon  trial,  but  the  jury  were  unable  to  agree,  and  a  mistrial  was 
entered.  At  May  term,  1838,  he  was  tried  and  found  guilty.  He  moved 
for  a  new  trial  upon  the  ground  that  two  of  the  jurors,  previously  to  their 
being  called  to  be  of  the  jury,  had  expressed  their  opinion  that  he  was  guil- 
ty, —  although  when  tried  as  jurors  they  declared  upon  oath  that  they  had 
formed  no  opinion.  To  this  purpose  he  made  his  own  affidavit,  and  pro- 
duced the  affidavits  of  three  other  persons,  one  of  whom  swore  that  Bry- 
ant, one  of  the  jurors,  before  he  was  called  to  be  of  the  jury,  had  expressed 
his  opinion  that  the  defendant  was  guilty  of  the  charge  preferred  against 
him,  and  ought  to  be  convicted  and  sent  to  the  penitentiary.  The  second 
affidavit  stated  that  the  affiant  had  heard  St.  John,  one  of  the  jurors,  speak- 
ing of  the  defendant  previous  to  the  March  term  of  the  court  declare 
''  that  he  ought  to  have  been  sent  to  the  penitentiary  before."  The  third 
affidavit  stated  that  the  same  St  John,  after  the  mistrial  at  March  term, 
"  expressed  his  opinion  upon  the  merits  of  the  case." 

His  Honor  Judge  Marghbanks  refused  a  new  trial,  and  the  defendant 
appealed  in  error. 

Cook  and  E.  H.  Ewing,  by  appointment  of  the  Court,  appeared  for 
the  plaintiff  in  error. 

The  attorney-general,  on  behalf  of  the  State,  said  that  the  two  last  affi- 
davits were  not  to  the  purpose,  the  second  merely  stating  that  the  juror  had 
expressed  his  opinion  of  the  general  bad  character  of  thef  defendant,  not 
as  to  his  guilt  in  the  particular  case ;  the  third,  that  the  juror  had  expressed 
an  opinion  upon  the  merits  of  the  case  indeed,  but  not  that  the  defendant 
was  guilty.  The  first  affidavit  is  to  the  point,  that  [263]  the  juror  had 
actually  declared  his  opinion  that  the  defendant  was  guilty  in  the  premises, 
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before  he  was  called  to  be  of  the  jury.  But  this  was  a  mere  loose  declara- 
tion, which  is  fully  done  away  by  his  swearing  that  he  was  without  an 
opinion.  The  juror  swears  that  he  was  impartial.  The  affidavit  states 
that  the  affiant  heard  the  juror  admit  his  partiality  in  conversation. 

Reese,  J.,  delivered  the  opinion  of  the  Court  —  The  jurors  who  re- 
turned the  verdict  in  this  case  were  tried  before  the  presiding  judge  accord- 
ing to  our  practice,  to  ascertain  whether  they  were  good  and  lawful  men, 
and  above  all  just  exception.  Upon  this  trial  and  examination  all  who 
were  elected  by  the  prisoner,  and  among  the  rest  one  Littleberry  Bryant 
and  one  Thomas  St  John  testified  on  oath  that  they  had  neither  formed 
nor  expressed  an  opinion  as  to  the  guilt  or  innocence  of  the  prisoner.  Af- 
ter a  verdict  of  conviction,  the  defendant,  on  a  motion  for  a  new  trial,  pre- 
sented to  the  Court  his  affidavit,  stating  that  at  the  time  Bryant  and  St. 
John  were  put  to  him  for  challenge  or  election  he  did  not  know  that  they 
had  formed  and  expressed  an  opinion ;  and  his  affidavit  was  accompanied 
by  the  affidavit  of  three  persons,  to  prove  that  the  jurors  in  question  had 
formed  and  expressed  the  opinion  that  he  was  guilty. 

Two  of  these  affidavits  relate  to  the  juror  St.  John,  one  of  them  stating 
that  the  juror  had  said  in  reference  to  some  previous  conduct  of  the  de- 
fendant that  he  ought  to  have  been  sent  to  the  penitentiary;  and  the 
other,  that  he  had  expressed  his  opinion  upon  the  merits  of  the  case  before 
the  Court,  without  disclosing  in  the  affidavit  whether  that  opinion  was  fa- 
vorable or  the  contrary.  It  is  obvious  that  these  affidavits  deserve  not  the 
least  consideration. 

The  other  affidavit  relates  to  the  juror,  Bryant,  and  states  that  the  juror, 
shortly  before  the  trial,  declared  to  affiiant  that  his  opinion  was  that  the 
prisoner  was  guilty  <'  of  the  charge,  and  ought  to  be  convicted  and  sent  to 
the  penitentiary."  And  the  question  is.  Ought  a  new  trial  to  have  been 
granted  on  the  ground  of  this  affidavit  ?  We  are  clearly  of  opinion  that  it 
ought  not 

[264]  Without  insisting,  as  might  well  be  done,  that  the  oath  of  the 
juror  upon  the  trial  quoad  affectum  before  the  Court  would  be  an  equipoise 
as  against  the  oath  contained  in  the  affidavit,  we  think  that  if  there  had 
been  other  affidavits  of  the  same  tenor  they  ought  not  to  countervail  the 
oath  of  the  juror.  The  loose  impressions  and  conversations  of  a  juror, 
founded  upon  rumor,  would  not,  if  disclosed  by  him  or  others  to  the  Court, 
have  the  effect  to  set  him  aside  as  incompetent,  and  might  therefore  be 
readily  forgotten,  or  even  perhaps  properly  pretermitted  by  the  juror 
when  upon  oath,  as  not  deserving  to  be  regarded  as  the  formation  or  ex- 
pression of  opinions  and  convictions.  Nothing  would  be  more  calculated 
to  impair  the  just  administration  of  the  laws  than  to  set  aside  verdicts 
upon  such  grounds. 

When  a  case  shall  arise  pf  a  juror  hostile  to  a  defendant,  and  malicious- 
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I7  seeking,  with  a  view  to  his  injury,  to  pass  upon  his  trial  by  denying 
upon  oath  his  opinions  and  convictions,  it  will  present  a  case  which,  as  it 
will  differ  from  the  present,  may  receive  from  us  a  different  determination. 
Let  the  judgment  he  affirmed, 

NoTB.  —  The  authorities  upon  this  subject  will  be  found  collected  in  1  Chitty's 
Criminal  Law,  642,  note  A,  8d  Am.,  from  the  2d  Eng.  ed.,  and  1  Cowen,  488,  in  note. 


Nashville.    December  Temiy  1838. 
ANTHONY  V.  THE  STATE. 

[266]  Homicide.  Murder  tn  ihefinl  degree.  To  constitute  this  offence  the  killing  must  be 
wilfali  and  mRlicious,  and  deliberate,  and  premeditated.    [Code,  4598.] 

Samk.  Same,  A  killing  not  superinduced  by  passion  or  provocation,  deliberate  and  premed- 
itated, is  murder  in  the  first  degree,  though  deliberated  and  premeditated  but  a  moment. 
[See  State  v.  Anderson,  2  Tenn.  6.] 

Same.  Murder  m  the  tecond  degree*  Mandaugkter,  A  killing  under  the  influence  of  pas- 
sion, or  upon  provocation,  before  the  passion  had  time  to  subside,  would  only  be  murder  in 
the  second  degree, — or  manslaughter,  if  the  provocation  was  a  sufiicient  and  legal  one. 
[See  Code,  4099,  4608;  2  Tenn.  6.] 

The  definition  in  Dale  v.  The  State,  10  Yerg^r,  552,  recognized. 

EviDBHCE.  BiU  of  Rights.  Dying  Declaratiant.  The  provisions  of  the  Bill  of  Rights,  de- 
claring the  right  of  the  accused,  in  criminal  cases,  **  to  meet  the  witnesses  face  to  face,  and 
have  compulsory  process  for  obtaining  witnesses  in  his  favor,"  is  not  violated  by  the  admis- 
sion of  dying  declarations. 

Same.  Same.  The  principle  asserted  in  the  Bill  of  Rights,  and  that  as  to  the  admissibility 
of  dying  declarations,  are  coeval  rules  of  the  common  law.  Tlie  first  was  inserted  in  the 
Bill  of  Rights,  because  it  had  been  maintained  with  difficulty,  against  the  Crown,  by  the 
popular  party.    The  other  had  never  been  debated  between  them,  and  hence  was  omitted* 

Same.  Same.  Rule.  If  a  dying  person  either  declares  that  he  knows  his  danger,  or  it  is 
reasonably  to  be  inferred,  fh)m  the  wound  or  state  of  illness,  that  he  was  sensible  of  his 
danger,  the  declarations  are  good  evidence. 

The  rule  stated,  1  East,  P.  C.  854,  recognized. 

On  the  18th  of  December,  1837,  the  grand  jury  of  Bedford  coanty  in- 
dicted the  defendant  for  murder  committed  on  the  body  of  Mary,  his  wife, 
by  feloniously,  wilfully,  and  of  his  malice  aforethought  shooting  her  with  a 
pistol  charged  with  powder  and  a  leaden  bullet,  on  the  16th  of  December, 
1837,  thereby  giving  her  a  mortal  wound  whereof  she  languished  until  the 
17th  of  December,  and  then  died. 

A  capiat  having  been  issued  and  the  defendant  arrested  and  committed 
to  jail,  he  was  brought  to  the  bar  the  same  day  on  which  he  was  indicted, 
and  being  arraigned  pleaded  not  guilty,  and  issue  was  thereupon  joined, 
and  by  consent  the  cause  was  continued  till  April  term,  1838,  when  he  was 
pat  upon  his  trial. 

Caroline  Anthony,  the  defendant's  daughter,  aged  eleven  years,  swore 
that  she  and  a  negro  woman  had  left  the  house  a  few  minutes  before  the 
pistol  fired  to  bury  some  cabbage;  that  when  she  returned  her  father 
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was  standing  in  the  door,  and  the  baby  was  near  him  on  the  floor  ;  that 
her  father  directed  her  to  take  out  the  child,  which  she  did,  and  took  it  to 
the  kitchen  ;  [266]  that  in  about  half  a  minute  after  she  got  to  the  kitchen 
she  heard  a  pistol  fire  and  her  mother  exclaim.  She  immediately  ran  back, 
and  her  father  was  standing  at  the  door  with  his  pistol  in  his  hand,  and 
said  to  her,  ^*  I  have  killed  your  mother,  don't  cry ; "  that  she  went  into 
the  house,  and  her  father  came  in  and  said,  ^  Folly,  have  I  hurt  you  ? 
where  did  I  hit  you  ?  "  and  then  went  away,  and  came  back  afler  awhile 
with  Mrs.  Hiles  and  others.  When  the  witness  first  went  into  the  house  her 
mother  was  lying  on  the  floor  near  the  fire,  and  she  got  up,  after  her  father 
went  away,  and  crawled  into  the  bed  by  herself.  When  the  witness  left 
the  house  to  bury  the  cabbage,  her  mother  was  engaged  in  putting  bats  in 
a  quilt  Her  father  and  mother  were  then  in  a  good  humor,  and  had  been 
so  all  that  day.  When  she  took  the  child  from  the  door,  her  father  had 
no  pistols  in  his  hands  that  she  then  saw.  The  pistols  were  usually  kept 
in  a  chest  in  the  same  room  of  the  house. 

Mrs.  Hiles,  who,  with  her  husband,  lived  about  250  yards  from  defend- 
ant's, had  dined  at  his  house  on  the  day  of  the  killing,  and  had  remained 
there  till  about  an  hour  before  it.  The  defendant  and  deceased  were  as 
friendly  and  affectionate  as  could  be.  The  defendant,  immediately  after 
the  killing,  came  to  her  house  with  two  pistols  in  his  hands,  and  threw 
them  at  her  feet.  She  and  several  others  accompanied  him  back  to  his 
house.  He  was  the  first  to  suggest  sending  for  a  physician,  and  urged  the 
messenger  to  go  with  speed ;  and  though  advised  to  make  his  escape,  he 
remained  at  home  during  the  whole  night,  and  was  under  no  restraint 

Dr.  Barksdale,  the  physician,  stated  that  about  ten  or  eleven  o'clock  on 
the  night  of  the  day  on  which  the  deceased  was  shot,  he  inquired  of  her, 
*^  Whether  she  was  shot  accidentally  or  by  design  ?  "  The  defendant's 
counsel  objected  to  his  detailing  the  dying  declarations,  the  witness  stating 
that  previous  to  his  inquiry,  he  had  made  no  communication  to  her,  nor 
heard  any  made  by  any  other  person,  informing  her  of  her  approaching 
dissolution ;  nor  heard  her  say  any  thing  concerning  her  consciousness  of 
her  approaching  dissolution,  only  that  she  was  suffering  great  pairiy  burning 
heat,  and  great  sickness  of  the  stomach  ;  that  the  wound  was  a  large  pistol 
[267]  shot,  and  that  such  a  wound,  ninety-nine  times  in  a  hundred,  pro- 
duces death.  He  thought  she  was  fast  sinking  at  the  time  of  his  inquiry, 
but  she  did  not  die  until  the  next  day  about  ten  or  eleven  o'clock. 

The  defendant's  counsel,  upon  this  statement  objected  to  the  witness's 
speaking  of  the  dying  declaration  ;  but  the  Court  overruled  the  objection, 
to  which  opinion  the  counsel  excepted.  The  witness  then  stated,  that  in 
reply  to  his  question,  the  deceased  said,  *'  It  was  done  with  design,  and 
what  she  had  long  expected,  but  the  defendant  was  not  right." 

Dr.  Barksdale  further  stated  that  he  had  known  the  defendant  for  many 
years,  and  saw  no  evidences  whatever  of  derangement  or  insanity  on  that 
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night,  or  at  any  other  time.  He  got  to  the  defendant's  house  in  this  county 
about  dark,  or  a  little  afler,  a  few  hours  after  the  shooting.  The  defendant 
paid  no  attention  to  his  wife  that  night,  but  lay  down  by  the  fire.  Hd 
stated  that  his  attention  was  directed  to  the  defendant  during  the  night, 
to  see  what  was  the  condition  of  his  mind,  and  was  satisfied  he  was  not 
insane. 

Thomas  J.  Loyd  was  at  the  defendant's  all  the  night  after  the  killing, 
did  not  see  the  defendant  wait  on  his  wife  until  Dr.  Barksdale  had  gone  to 
bed,  which  was  late  at  night.     He  lay  with  defendant  at  the  fire. 

Samuel  Sloan  saw  the  defendant  going  along  the  road  in  April,  1837, 
when  some  young  mules  having  got  around  his  colt,  and  hemmed  it  up,  the 
defendant  said,  **  It  is  a  plot  made  up,  and  I  must  have  blood,  and  now  is 
as  good  a  time  as  any." 

Something  more  than  twelve  months  before  the  trial,  the  defendant  sent 
for  witness,  and  when  he  went  he  found  the  defendant  sitting  some  distance 
from  the  house  on  a  log.  '  He  talked  strangely,  saying  that  he  had  made 
peace  with  God  and  God  with  his  soul ;  that  he  could  not  sleep  at  night 
and  wanted  laudanum  ;  that  witness  got  him  some ;  that,  on  one  occasion 
the  deceased  showed  witness  a  vial  of  laudanum,  and  said  she  was  afraid 
the  defendant  would  do  himself  some  injury ;  he  had  taken  a  small  portion 
of  one  of  the  vials  of  the  laudanum,  which  witness  got  him. 

Dr.  A.  M.  Hoyt  had  known  defendant  for  several  years ;  [268]  saw 
him  once  two  or  three  years  ago,  when  he  was  laboring  under  a  slight 
attack  of  mania  apoiu;  had  all  the  symptoms  of  that  disease  as  contained 
in  the  books ;  has  seen  him  twice  since,  when  he  considered  him  partially 
insane  from  the  same  cause.  The  last  time  was  during  the  summer  of 
1837. 

Benjamin  Rives  lived  in  a  mile  of  defendant ;  was  well  acquainted  with 
him,  and  never  saw  him  at  any  time  when  he  thought  him  deranged.  At 
times,  when  he  was  drinking,  his  habits  were  like  other  drinking  men's. 
He  di*ank  by  sprees,  was  always  a  shrewd,  active,  money-making  man. 
(See  Ray's  Med.  Juris.  §  319.) 

There  was  other  testimony  concurring  in  stating  him  to  be  sane  and 
shrewd,  and  some  stating  vaguely  that  he  sometimes  behaved  strangely. 

There  was  also  testimony  showing  that  he  and  his  wife  had,  in  the  spring 
of  1837,  separated,  and  she  had  gone  to  her  father's,  where  she  had  stayed 
till  defendant  persuaded  her  to  return,  and  that  they  had  had  frequent 
jars. 

DiLLAHUNTT,  J.,  holding  the  Court  instead  of  Anderson,  J.,  charged 
the  jury.  The  part  of  the  charge  excepted  to  by  the  defendant's  counsel 
was, — 

**  That,  to  constitute  murder  in  the  first  degree,  it  would  not  be  sufficient 
that  the  killing  was  wilful  and  malicious  (5  Yerg.  340).    It  must  also  have 
been  deliberate  and  premeditated ;  that,  in  the  absence  of  passion  or  prov 
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ocation,  the  length  of  time  during  which  the  prisoner  deliberated  and  pre- 
meditated was  immaterial ;  that  if  there  was  neither  passion  nor  provocation, 
and  the  design  to  kill  was  formed,  it  would  then  make  no  difference  whether 
that  design  had  been  deliberated  on  but  one  moment,  one  day,  or  one  week ; 
(2)  but  if  the  design  to  kill  was  formed,  under  the  influence  of  passion,  or 
upon  provocation,  and  the  killing  ensued  before  the  passion  had  time  to 
subside,  it  would  only  be  murder  in  the  second  degree ;  or  manslaughter 
if  the  provocation  was  a  sufficient  and  legal  one,  as  above  explained  to  the 
jury/ 

The  jury  returned  a  verdict  in  the  following  words :  ''  We  find  him,  the 
defendant,  Alfred  Anthony,  guilty  of  murder  in  the  first  degree,  in  manner 
and  form  as  charged  in  the  [269]  indictment ;  but  we  are  of  opinion  there 
are  mitigating  circumstances  in  his  case." 

The  defendant  was  called  upon  by  the  Court  to  know  if  he  had  any 
thing  to  say  why  judgment  should  not  be  pronounced  against  him,  when  his 
counsel  moved  that  the  cause  be  adjourned  till  the  next  day,  which  was 
done.  On  the  next  day,  April  10,  1838,  his  counsel  moved  for  a  new 
trial,  which  was  denied,  and  the  defendant  being  again  asked  whether  he 
had  any  thing  further  to  say  why  judgment  of  the  law  should  not  be  pro- 
nounced against  him,  said  he  had  not,  whereupon  the  Court  adjudged, 
^  l^hat  the  defendant  should  be  confined  in  the  jail  and  penitentiary  house 
for  and  during  his  natural  life  ;  that  he  should  pay  the  costs  in  this  case ; 
and  that  the  sheriff  of  Bedford  county  be  charged  with  the  execution  of 
this  sentence  forthwith." 

And  thereupon  the  defendant's  counsel  moved  the  Court  for  an  appeal  in 
the  nature  of  a  writ  of  error  to  the  Supreme  Court,  which  was  granted ; 
and  a  bill  of  exceptions,  containing  the  above  facts,  among  others,  was  pre- 
sented and  signed  and  sealed,  and  made  a  part  of  the  record. 

Long,  with  whom  was  James  Campbell,  for  the  plaintiff  in  error,  said 
a  reversal  of  the  judgment  in  this  case  is  asked  for  on  three  distinct 
grounds : 

1.  The  charge  of  the  circuit  judge,  ^'  That,  in  the  absence  of  passion  or 
provocation,  the  length  of  time  which  the  prisoner  deliberated  and  pre- 
meditated was  immaterial,"  and  that  if  the  ''  design  (to  kill)  was  deliberated 
on  but  one  moment"  it  was  the  same  as  if  deliberated  on  <^one  day  or  one 
week,"  is  erroneous,  and  particularly  calculated  to  mislead  a  jury.  The 
Act  of  1829  requires  that  deliberation  shall  be  proved  before  a  killing, 
however  wilful  and  malicious,  shall  be  deemed  murder  in  the  first  degree, 
and  punished  capitally.  This,  the  charge  does  not  in  terms  deny,  but  errone- 
ously undertakes  to  instruct  the  jury  what  time  is  necessary  for  deliberation 
to  transpire  in  the  mind.  The  word  "  deliberation,"  as  used  in  our  statute, 
means  just  what  it  does  in  all  other  well  written  productions,  and,  as  defined 
in  the  dictionary,  **  the  act  of  balancing  in  the  mind,  weighing,  considering, 
hesitating,"  &c.    It  is  not  a  technical  word  or  word  of  art,  and  always  con« 
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▼ejB  [270]  ftn  idea  the  very  reverse  of  sudden  or  instantaneous.  Delibera* 
tion  18  a  mental  process  which  requires  more  or  less  time  in  its  performance, 
according  to  the  complication  of  the  suhject  deliberated  on,  and  the  activity 
of  the  mind  engaged  in  deliberating.  In  fact,  a  design  may  be  formed  in* 
stantly  (or  in  a  ^^  moment  **),  and  it  may  be  formed  deliberately  ;  but  the 
latter  can  only  constitute  the. first  degree  of  murder.  This  is  too  obvious  to 
require  argument;  for  if  it  were  otherwise,  the  absurdity  would  follow 
thnt  an  instant  and  a  deliberate  design  to  kill  are  one  and  the  same  thing ; 
and  if  so,  why  insist  on  the  word  deliberate  in  the  statute  ? 

This  statute  roust  be  construed,  stricti  juris,  in  favor  of  life  and  liberty. 
This  court  have  construed  "'  deliberately  "  to  mean  *'  with  cool  purpose,"  as 
opposed  4o  a  purpose  formed  in  the  heat  of  blood  and  warmth  of  feeling. 
Da1e*s  Case,  10  Yer.  551.  But  in  that  case,  the  length  of  time  necessary 
for  deliberation  to  transpire  in  the  mind  was  not  discussed  or  considered. 
There  the  intent  to  kill  was  expressed  by  Dale  (when  cool  and  unexcited) 
an  indefinite  time,  from  five  to  twenty  minutes,  before  the  killing,  as  evi- 
denced by  the  conversation  which  passed  between  him  and  the  deceased. 
The  Court  therefore  only  say  what  deliberation  is,  under  the  circumstances 
of  that  case,  but  do  not  so  much  as  hint  in  what  time  it  can  occur.  The 
Court  were  only  called  upon  to  decide  whether  the  defendant  was  actuated 
by  passion,  and  there  being  no  direct  evidence  of  its  existence,  they  were 
naturally  led  to  inquire  whether  there  was  any  provocation  from  which 
passion  might  be  inferred.  Neither  passion  nor  provocation  appearing, 
and  from  three  to  twelve  hundred  "  moments  "  having  intervened  between 
the  absolute  expression  of  an  intention  or  design  to  kill,  and  the  shoot- 
ing, the  Court  refused  to  say  the  jury  were  clearly  wrong  in  finding 
the  defendant  guilty  of  deliberating.  Suppose,  for  the  sake  of  illustra- 
tion, that  the  judge  had  told  the  jury,  in  Dale's  case,  that  deliberation 
could  not  trauspire  in  less  time  than  one  hour,  will  any  one  doubt  that 
such  a  charge  would  have  been  false  in  point  of  fact,  and  erroneous, 
because  a  matter  of  fact  which  should  have  been  left  to  the  jury  altogether  ? 
This  reason  is  exactly  applicable  to  the  present  case.  The  judge  told 
the  jury  in  [271]  substance,  as  a  matter  of  fact,  that  deliberation  may 
transpire  in  the  mind  in  one  moment  We  contend,  in  the  first  place,  that 
he  was  evidently  mistaken  in  the  fact ;  and,  in  the  second  place,  that  he 
erred  in  attempting  to  charge  upon  a  matter  of  fact  The  Constitution 
(Art  6,  §  9)  declares  that  judges  shall  not  charge  juries  upon  matters  of 
fact,  but  may  state  the  evidence  and  declare  the  law.  What  law  provides 
that  the  human  mind  can  deliberate  upon  aby  subject,  no  matter  how  intri- 
cate, or  how  sluggish  the  particular  intellect  engaged  in  deliberating,  in 
^<  one  moment,  as  well  as  one  day  or  one  week  ?  "  In  order  to  escape  tlus 
Tiew  of  the  subject,  it  may  be  contended  that  the  charge  of  the  Court  does 
not  affirmatively  state  that  one  moment  is  long  enough  to  deliberate  upon 
any  subject  This  may,  strictly  speaking,  be  true ;  the  words  are,  **  if  the 
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design  (to  kill)  was  deliberated  on  but  one  moment,''  in  the  absence  of  pas^ 
sion  or  provocation ;  and,  further,  that  the  ^  length  of  time  in  which  the 
prisoner  deliberated  and  premeditated  was  immaterial,"  &c.  What  could 
plain  men  understand  from  this  language,  but  that  if  a  design  was  formed 
without  anj  reflection  or  deliberation  whatever,  and  then  the  defendant 
kept  that  design  ^  one  moment "  in  his  mind  before  he  executed  it,  he  would 
be  guilty  of  murder  in  the  first  degree,  because  he  had  '^  deliberated  for  one 
moment,"  that  being  all  that  is  necessary  ? 

It  will  be  noticed  that  the  charge  of  the  Court  maintains  that  ope  mo- 
ment's deliberation  must  happen  afler  the  design  is  formed,  in  order  to 
make  murder  in  the  first  degree,  but  denies,  provided  there  be  neither 
passion  nor  provocation,  that  there  need  be  even  so  much  as  one. moment's 
deliberation  in  the  formation  of  that  design.  This  is  clear ;  from  which  it 
may  be  inferred,  either  that  the  judge  considered  it  "  immaterial "  how  sud- 
denly the  design  to  kill  be  formed,  so  that  it  be  not  formed  in  passion,  or 
ebe  that  passion  alone  can  prevent  a  design  from  being  formed  with  delib- 
eration. Provocation,  of  course,  is  only  mentioned  because  it  is  likely  to 
excite  passion.  Did  the  judge  then  mean  to  state  to  the  jury,  as  a  matter 
of  fact,  that  all  designs,  no  matter  how  hasty  and  ill-advised,  were  necessa- 
rily formed  deliberately,  if  not  formed  from  the  mere  impulse  of  passion  ? 
If  so,  then  it  is  objected  [272]  as  in  the  other  view  of  the  case,  that  he 
misstated  the  fact  upon  which  he  improperly  attempted  to  charge  the  jury. 

The  charge  of  the  judge  would  have  been  unexceptionable  had  it  stated 
to  the  jury,  that,  if  they  believed  the  defendant  had  only  one  moment  to 
deliberate  in,  and  that  he  did,  in  fact,  during  that  moment  actually  ^  bal- 
ance, weigh,  and  consider,"  or  deliberate  the  subject  before  he  killed,  then 
he  would  be  guilty  of  murder  in  the  first  degree.  But  this  he  did  not  do. 
On  the  contrary,  he  told  them  it  made  ^'  no  difference  whether  the  design 
was  deliberated  upon  one  moment,  one  day  or  one  week; "  that  is,  if  defend- 
ant had  consumed  so  much  time  as  one  moment  in  deliberating,  but  had  not 
^  weighed,  balanced,  and  considered "  the  design ;  or,  in  other  words,  had 
not  completed  the  process  of  deliberating — still  he  was  guilty  of  "  delibera- 
tion," and  therefore  of  murder  in  the  first  degree.  Upon  the  whole,  there- 
fore, the  jury  were  either  misled  by  understanding  the  judge  to  charge  them 
that  the  process  of  deliberation  could  always  occur  in  one  moment  —  that  is, 
that  all  minds  under  all  circumstances  can  ^  weigh,  consider,  and  balance  " 
all  subjects  in  one  moment —  or  else,  that,  if  deliberation  be  commenced,  but 
in  *<  one  moment,"  and  before  the  mind  has  **  weighed,  balanced,  and  con- 
sidered "  the  design,  killing  takes  place,  it  is  murder  in  the  first  degree. 

Whether  the  verdict  of  the  jury  were  influenced  by  this  remarkable 
error  in  the  charge  of  the  circuit  judge,  it  is  not  necessary  to  inquire  be- 
cause impossible  to  ascertain  with  any  certainty.  This  Court,  it  is  appr^ 
hended,  will  not  refuse  to  correct  an  error  of  such  magnitude  as  this  is. 
supposed  to  be,  when  appealed  to  for  the  purpose,  because  its  application 
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to  the  particular  case  in  which  it  is  advanc-ed  may  not  be  very  manifest 
The  great  duty  of  this  Court  is  to  correct  errors  and  establish  principles  for 
the  government  of  the  country  in  all  future  time. 

Unless  the  foregoing  view  be  mainly  correct,  it  is  respectfully  submitted 
whether  the  distinction  in  murder  contemplated  by  our  statute  is  not  ren- 
dered unmeaning  and  insensible.  The  enlightened  and  humane  distinction 
in  that  act,  expressed  in  plain  and  inartificial  language,  rejects  as  absurd 
and  [273]  cruel,  the  idea  of  trying  all  men,  however  different  their  tem- 
perament, habits,  and  education,  by  the  same  unbending  standard.  The 
common  law  made  no  allowance  for  passion  unless  excited  by  a  certain 
amount  of  provocation,  —  or,  if  you  please,  considered  a  certain  measure 
of  provocation  necessary  to  excite  passion  in  all  minds.  This  is  called 
a  ''sufficient  legal  provocation,"  which  was  the  same  in  all  cases, — yihe 
dull  phlegmatic  temperament  being  placed  on  a  level  with  the  sanguine  or 
bilious.  Our  statute,  on  the  contrary,  very  wisely  discriminates  in  this 
respect,  and  says  a  killing  even  without  any  legal  provocation,  shall  not 
amount  to  the  first  degree  of  murder,  unless  it  be  premeditated  and  de- 
liberate. 

2.  The  Circuit  Court  manifestly  erred  in  admitting  the  dying  declara- 
tions of  the  deceased,  in  the  absence  of  any  proof  of  their  having  been  made 
in  apprehension  of  death.  The  ground  upon  which  the  judge  admitted 
these  declarations,  the  ^  necessity  of  the  case,"  is  believed  to  be  novel  and 
erroneous.  Ro8Coe*s  Crim.  Law  25-27,  and  authorities  there  cited. 
1  McNally,  386.  The  opinion  of  the  physician  not  expressed  to  the  de- 
ceased, could  not  affect  her  conscience,  or  place  her  under  the  obligations 
of  an  oath.  This  point  is  deemed  too  dear  for  argument,  and  is  most  con- 
fidently relied  upon  for  a  new  trial. 

If  it  should  be  insisted  that  the  defendant  should  not  ask  a  reversal  on 
this  ground,  because  the  declarations  improperly  admitted  support  the 
other  defence,  that  of  insanity,  the  answer  is  plain :  No  witness  saw  the 
killing,  and  the  jury  might  have  acquitted  the  defendant  on  the  ground  of 
accident,  but  for  the  deceased  saying  that  he  shot  her  by  design,  which  was 
the  only  direct  evidence  on  that  point.  If  the  jury  had  thought  the  in- 
sanity insufficiently  proved,  it  is  difficult  to  perceive  how  that  of  accident 
could  have  been  avoided.  The  deceased  was  standing  behind  a  bedquilt, 
putting  bats  into  it,  when  shot.  The  defendant  was  within  a  few  feet  of 
«her.  The  wound  was  low  down  on  the  left  side  of  the  abdomen,  so  that 
he  must  have  shot  under  the  bedquilt^  This  is  inconsistent  with  a  design 
to  kill  her:  1.  Because  a  wound  inflicted  there  was  not  likely  to  produce 
-instant  death,  which  a  wound  in  the  head  or  chest  would  have  done ;  and 
2d,  [274]  because  he  could  have  fired  his  other  pistol  when  he  found 
she  was  not  dead,  and  thus  have  cut  off  all  evidence  from  her.  This  fao 
did  not  do,  but  sent  for  a  physician,  and  made  no  attempt  to  escape.  The 
insanity,  mider  which  the  proof  shows  him  to  have  been  laboring  the  mom- 
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ing  before,  may  have  caused  him  to  have  been  handliDg  his  pistols  without 
snj  sensible  reason  for  so  doing.  Mania  a  paiu,  being  a  disease  primarily 
of  the  nerves,  and  only  affecting  the  brain  secondarily,  would  render  an 
accidental  firing  of  the  pistol  in  his  hand  much  more  likely.  Therefore, 
but  for  the  declarations  of  deceased,  that  it  was  not  so,  the  jury  would  most 
probably  have  decided  that  the  shooting  took  place  by  accident,  and  may 
have  convicted  exclusively  upon  this  illegal  testimony.  It  is  also  insisted 
here,  that  dying  declarations  are,  by  the  Constitution  of  this  State,  inad- 
missible ;  which  says,  "  The  accused  shall  be  confronted  by  witnesses,  face 
to  face,"  &C, 

3.  But  the  great  point  upon  which  a  reversal  is  asked  in  this  case,  is 
that  of  insanity.  It  is  true  there  is  no  positive  evidence  of  insanity  at  the 
moment  of  the  killing,  if  the  dying  declarations  be  excluded.  But  in  the 
great  case  of  Hadfield  (Roscoe's  Crim.  Ev.  783),  the  absurd  doctrine  of 
requiring  what  is  nearly  impossible,  proof  of  insanity  at  the  very  time  of 
killing,  is  completely  exploded.  The  proof  in  this  case  exhibits  habitual 
insanity  for  several  years,  and  one  of  the  strongest  instances  of  it  was  mani- 
fested to  Hiles  the  morning  before  the  killing.  The  disease  of  mania  a 
potu  usually  occurs  by  paroxysms  of  from  one  to  three  days  in  duration, 
and  results  from  intemperance  most  usually.  On  Thursday,  defendant 
drank  excessively ;  on  Friday  morning  he  was  sober,  but  insane,  being  the 
commencement  of  the  paroxysm ;  and  the  paroxysms  always  increase  in 
length  as  they  occur  more  frequently.  He  had  been  subject  to  the  disease 
for  years,  as  Dr.  Holt  proves,  and  an  attack  of  medium  length  would  not 
have  subsided  before  Sunday  or  Monday  after  the  killing.  But  there  are 
strong  circumstances  to  prove  this,  aside  from  the  general  nature  of  the 
disease.  Among  these  may  be  mentioned  the  apparent  insensibility  of 
defendant  after  his  wife  was  shot,  and  the  remarkable  fact  that  he  attempted 
no  excuse  or  defence  at  [275]  any  time.  It  is  almost  impossible  to  con- 
ceive of  a  guilty  man  remaining  in  the  presence  of  the  person  he  had  mur- 
dered, for  a  day  and  night,  unrestmined  and  never  once  suggesting  an  excuse 
for  the  act.  This  is  madness  in  the  extreme.  Boscoe's  Crim.  Ev.  784 ; 
1  Hale,  p.  6,  32 ;  1  Russ.  8 ;  5  Mason,  28  ;  American  Jurist,  vol.  3,  p.  5 ; 
Martin  &  Yer.  147.  But  the  attention  of  the  Court  is  particularly  di- 
rected to  Ray's  Med.  Ju.  c.  24. 

The  Attorkby-Gbnebal,  on  behalf  of  the  State,  as  to  the  supposed 
error  of  his  Honor  in  admitting  the  dying  declarations,  cited  2  Russell,  B. 
6,  §  3,  pages  636  to  640,  top  paging,  3d  Am.  ed.  It  is  not  lefl  to  the  jury 
to  say  whether  the  deceased  thought  she  was  dying  or  not.  That  must  be 
decided  by  the  judge  before  he  receives  the  evidence.  John's  case,  1 
East's  P.  C.  CO,  §  124;  note  in  2  Russell,  he.  cit.;  15  Johnston,  286, 
Wilson  V,  Boem. 

In  reply  to  the  argument  that  dying  declarations  are  inadmissible  upon 
constitutional  grounds,  he  said)  that  the  right  of  a  party  accused  of  crime 
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to  meet  the  witnesses  against  him  face  to  face,  and  the  admissibility  of 
dying  declarations,  for  the  reason  that  the  sanction  under  which  they  are 
made  is  of  equal  solemnity  with  that  of  statements  made  on  oath,  were 
principles  of  the  common  law  of  like  antiquity  and  authority ;  that  because 
the  former  had  been  questioned  and  denied  in  the  relentless  State  prosecu- 
tions engendered  in  England  by  party  animosity,  it  was  thought  by  the 
framers  of  our  Constitution  to  be  a  rule  of  fundamental  importance,  and  to 
be  worthy  of  recognition  in  that  instrument.  But  it  was  not  to  be  sup- 
posed, that  because  a  particular  rule  of  law  had,  from  adventitious  circum- 
stances, become  invested  with  the  character  of  a  political  principle,  tlierefore 
it  annulled  a  correlative  rule,  introduced  by  the  same  authority,  common 
usage,  and  founded  upon  reasons  equally  cogent. 

He  said  that  there  was  no  error  in  the  explanations  given  by  his  Honor 
of  what  is  necessary  to  constitute  murder  in  the  first  degree,  and  cited 
Mitchell  V.  The  State,  5  Yerger,  340. 

Upon  the  point  of  the  alleged  insanity  of  the  plaintiff  in  error,  he  refer- 
red to  the  twenty-third  chapter  of  Ray's  Medical  [276]  Jurisprudence,  to 
show  that  the  evidence  upon  that  point  had  not  been  developed  on  the  trial 
with  sufficient  detail  and  precision  to  be  the  basis  of  a  decision.  Never- 
theless, he  admitted  that  the  fact  of  the  insanity  was  not  destitute  of  prob- 
ability. He  cited  Ray's  twenty-fourth  chapter,  and  referred  to  Smollett's 
remarks  on  the  case  of  Earl  Ferrers,  c.  83,  §  9,  of  his  History  of  England. 

He  added  that  the  testimony  was  comparatively  unimportant  at  any  rate. 
It  was  not  relied  upon  to  prove  the  killing,  but  only  to  prove  that  it  was 
done  by  design,  a  fact  which  the  prosecution  need  not  prove  at  all ;  since 
where  there  is  a  killing,  design  is  presumed,  and  the  want  of  it  is  matter 
of  defence; 

Reese,  J.,  delivered  the  opinion  of  the  Court  —  For  the  plaintiff  in 
error  it  is  insisted:  1.  That  the  Circuit  Court  erred  in  refusing  to  set 
aside  the  verdict  and  grant  a  new  trial,  because  it  is  alleged  that  the  facts 
proved  on  the  trial  are  not  sufficient  to  sustain  the  verdict 

On  attentively  considering  the  proof  set  forth  in  the  bill  of  exceptions, 
we  are  unable  to  come  to  the  conclusion  that  the  evidence  does  not  warrant 
the  verdict.  On  the  contrary,  we  are  all  of  opinion  that  the  verdict  of 
eonviction  is  well  sustained  by  the  evidence;  and  indeed  properly,  and 
almost  necessarily,  resulted  from  it  It  were  a  task  neither  necessary  nor 
profitable,  to  refer  to  the  testimony,  for  the  purpose  of  maintaining,  by 
commentary  and  argument  the  opinion  which  we  have  announced. 

2.  For  the  plaintiff  in  error  it  is  insisted  that  the  Circuit  Court  erred  in 
that  part  of  the  charge  which  relates  to  murder  in  the  first  degree ;  the 
part  of  the  charge  excepted  to  was  as  follows :  "  That  to  constitute  murder 
in  the  first  degree,  it  would  not  be  sufficient  that  the  killing  was  wilful  and 
malicious.  It  must  also  have  been  deliberate  and  premeditated ;  that  in 
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the  absence  of  passion  or  provocation,  the  length  of  time  daring  which  the 
prisoner  deliberated  and  premeditated  was  immaterial ;  that  if  there  was 
neither  passion  nor  provocation,  and  the  design  to  kill  was  formed,  it  would 
make  no  difference  whether  that  design  had  been  deliberated  on  bat  [277} 
one  moment,  one  day,  or  one  week ;  but  if  the  design  to  kill  was  formed 
under  the  influence  of  passion  or  upon  provocation,  and  the  killing  ensued 
bt^fore  the  passion  had  time  to  subside,  it  will  only  be  murder  in  the  second 
degree,  or  manslaughter,  if  the  provocation  was  a  sufficient  and  legal  one, 
as  explained  to  the  jury." 

We  are  all  of  opinion  that  in  the  charge  to  the  jury  above  quoted  there 
is  no  error.  It  is  maintained  by  the  opinion  of  this  Court,  in  Dale's  case, 
10  Yer.  552,  that  in  cases  other  than  those,  the  circumstances  of  which  are 
specified  in  the  statute  to  constitute  murder  in  the  first  degree, ''  the  killing 
mus.t  be  done  wilfully  —  that  is,  of  purpose,  with  intent  that  the  act  by  which 
the  life  of  a  party  is  taken  should  have  that  effect;  and  deliberately  —  that 
is,  with  cool  purpose ;  and  maliciously  —  that  is,  with  malice  aforethought ; 
and  with  premeditation  —  that  is,  a  design  must  be  formed  to  kill,  before 
the  act,  by  which  the  death  is  produced,  is  performed/'  The  opinion  of  the 
Circuit  Court  we  regard  as  in  exact  conformity  to  the  above  authority. 

3.  For  the  plaintiff,  it  is  insisted  that  the  Circuit  Court  erred  in  permit- 
ting the  declarations  of  Mary  Anthony,  the  deceased,  made  in  articvdo 
morttSj  to  go  to  the  jury  as  testimony,  and  this  upon  two  grounds :  first,  as 
being  contrary  to  the  Bill  of  Rights,  which  secures  compulsory  process  for 
witnesses  in  behalf  of  defendants  in  criminal  cases,  and  provides  that  they 
shall  be  confronted  with  the  witnesses  against  them ;  and,  secondly,  because 
it  did  not  sufficiently  appear  that  Mary  Anthony  was  conscious  at  the  time 
of  such  declarations  of  her  danger  and  of  impending  death. 

Upon  the  first  ground  of  objection,  we  are  all  of  opinion  that  the  Bill  of 
Rights  cannot  be  construed  to  prevent  declarations  properly  made  in  articulo 
mortis,  from  being  given  in  evidence  against  defendants  in  cases  of  homi- 
cide. The  provision  in  the  Bill  of  Rights  was  intended  only  to  ascertain 
and  perpetuate  a  principle  in  favor  of  the  liberty  and  safety  of  the  citizen, 
which,  although  fully  acknowledged  and  acted  upon  before  and  at  the  time 
of  our  Revolution,  had  been  yielded  to  the  liberal  or  popular  party  in  Great 
Britain  afler  a  [278]  long  contest,  and  after  very  strenuous  opposition 
from  the  crown,  from  crown  lawyers,  and,  if  I  may  so  speak,  crown  statesmen. 
In  this  case,  as  in  that  of  libels  and  some  others,  the  object  of  the  Bill  of  Rights 
was  not  to  introduce  a  new  principle,  but  to  keep  ground  already  gained, 
and  to  preserve  and  perpetuate  the  fruits  of  a  political  and  judicial  victory, 
achieved  with  difficulty,  after  a  violent  and  protracted  contest  That  our 
view  of  this  question  is  correct  is  made  manifest  by  the  fact,  that,  after 
more  than  forty  years  from  the  adoption  of  our  first  Constitution,  this  argu- 
ment against  the  admissibility  of  dying  declarations  on  the  ground  of  the 
Bill  of  Rights  is  for  the  first  time  made,  so  far  as  we  are  aware,  in  our  courts 
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of  justice,  and  if  made  elsewhere  it  does  not  appear  to  have  received  judi- 
cial sanction  in  any  State. 

2.  As  to  the  other  ground  of  objection,  namelj,  that  there  is  not  suffi- 
cient evidence  to  show  that  the  deceased  knew  or  thought  herself  to  be  in 
imminent  danger  of  death  at  the  time  the  declaration  was  made,  a 
majority  of  the  Court  are  of  opinion  that  it  also  is  not  tenable.  The 
general  principle  deduced  from  all  the  cases  is  stated,  1  East,  P.  C.  354,  to 
be  that  '^  it  must  appear  that  the  deceased,  at  the  time  of  making  such 
declarations,  was  conscious  of  his  danger,  such  consciousness  being  equiva- 
lent to  the  sanction  of  an  oath ;  and  that  no  man  could  be  disposed,  under 
such  circumstances,  to  belie  his  conscience,  none  at  least  who  had  any 
sense  of  religion.  But  such  consciousness  need  not  have  been  expressed 
by  the  deceased.  It  is  enough  if  it  might  be  collected  from  circumstances ; 
and  the  Court  are  to  judge  of  this  consciousness  previous  to  this  sort  of 
testimony. 

The  declaration  in  the  case  before  us  was  made  about  twelve  hours 
before  the  death  of  the  deceased ;  and  the  physician  to  whom  it  was  made, 
states  that  the  wound  was  a  large  pistol  shot  entering  near  the  navel,  and 
was  such  a  wound  as  would  ninety-nine  times  in  a  hundred  produce  death ; 
that  he  thought  at  the  time  of  the  declaration  that  the  deceased  was  fast 
sinking,  but  that  he  had  made  no  communication  to  her,  nor  heard  any 
made  by  any  other  person,  informing  her  of  her  approaching  dissolution, 
nor  heard  her  say  any  thing  [279]  concerning  her  consciousness  of  her 
approaching  dissolution,  only,  '^  that  she  was  suffering  great  pain,  burning 
heat,  and  great  sickness  of  the  stomach." 

If  the  dangerous  nature  and  character  of  the  wound,  the  state  and  illness 
of  the  party,  her  sinking  condition,  and  her  statement  of  extreme  suffering, 
and  of  those  symptoms  which  usually  precede  death,  are  circumstance's 
from  which  in  any  case  the  consciousness  of  danger  can  be  collected,  they 
exist  in  the  present  case,  and  would  justify  the  inference  of  such  conscious- 
ness. In  Woodcock's  case,  1  Leach,  503,  Old  B.  1789,  before  C.  B.  Eyre, 
Ashhurst,  J.,  and  Adair,  Serg.,  Recorder,  when  a  woman,  who  had  been 
dreadfully  wounded,  and  who  aflerwards  died  of  the  wounds,  made  a  decla- 
ration, the  question  was,  whether  it  was  made  under  the  impression  that 
she  was  dying.  The  surgeon  said  that  she  did  not  appear  to  be  at  all  sen- 
sible of  the  danger  of  her  situation,  dreadful  as  it  seemed  to  all  around  her, 
but  lay  quietly  submitting  to  her  fate,  without  explaining  whether  she 
thought  herself  likely  to  live  or  die.  Eyre,  C.  B.,  was  of  opinion  that  inas- 
much as  she  was  mortally  wounded,  and  in  a  condition  that  rendered  imme- 
diate death  almost  inevitable ;  as  she  was  thought  by  every  person  about 
her  to  be  dying,  though  it  was  difficult  to  get  from  her  particular  explana- 
tions as  to  what  she  thought  of  herself  and  her  situation  —  her  declarations 
made  under  these  considerations  were  to  be  considered  by  the  jury  as  being 
made  under  the  impression  of  her  approaching  dissolution,  for,  resigned  as 
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she  appeared  to  be,  she  must  have  felt  the  hand  of  death,  and  must  have 
considered  herself  as  a  dying  woman.  And  in  Winter's  case,  40  George 
m.,  McNally,  386,  before  Lord  Kilwarden,  C.  J.,  and  Kelly,  J.,  the  decla- 
rations of  the  deceased  were  received,  although  she  did  not  intimate  that 
she  considered  herself  in  a  dying  condition,  or  that  she  had  any  apprehen- 
sion of  immediate  death,  it  appearing  that  she  had  been  absolved,  and 
received  extreme  unction  from  a  Catholic  priest  In  John's  case,  reported 
in  1  E.  P.  C.  1790,  from  the  MSS.  of  BuUer,  J.,  it  was  ruled  in  the  trial 
among  other  things,  ^*  that  the  evidence  of  the  state  of  the  deceased's  health, 
at  the  time  the  declarations  were  made,  was  sufficient  to  show  [280]  that 
she  was  actually  dying,  and  that  it  was  to  be  inferred  from  it  that  she  was 
conscious  of  her  situation."  The  prisoner  having  been  found  guilty,  this 
point,  among  others,  was  referred  to  the  judges,  who,  at  a  conference  in  Eas- 
ter term,  1790,  all  agreed  that  it  ought  not  to  be  left  to  the  jury  to  say 
whether  the  deceased  thought  she  was  dying  or  not,  for  that  must  be 
decided  by  the  judge  before  he  receives  the  evidence.  '^  And  that  if  a 
dying  person  either  declare  that  he  knows  his  danger,  or  it  is  reasonably  to 
be  inferred  from  the  wound  or  state  of  illness  that  he  was  sensible  of  his 
danger,  the  declarations  are  good  evidence." 

It  is  obvious  that  this  rule  or  principle,  so  distinctly  stated,  does  not 
mean  that  the  inference  may  be  drawn  from  the  mere  fact  that  the  wound, 
in  the  opinion  of  the  man  of  science,  was  in  point  of  fact  mortal ;  but  that 
the  nature  of  the  wound  or  the  state  of  illness  should  be  such  as  to  affect 
the  knowledge,  and  control  the  opinion  of  the  dying  person  himself,  as  to 
the  danger  to  which  he  stands  exposed ;  for  in  that  very  case,  where  the 
wounds  were  bruises  and  contusion  from  blows  or  kicks,  all  the  judges  but 
two  held  that  there  was  no  foundation  for  supposing  that  the  deceased  con- 
sidered herself  in  any  danger  at  all.  But  in  the  case  before  us,  the  dread- 
ful nature  of  the  wound,  the  state  of  illness  as  proved  by  the  physician  and 
declared  by  the  deceased  herself,  were  such  as  could  not  leave  her  or  any 
rational  being  in  doubt  as  to  her  being  in  great  danger  of  immediate  death. 

The  evidence  in  question,  in  reference  to  the  state  of  facts  shown  upon 
the  record,  was  of  very  slight  importance,  if  of  any,  on  the  part  of  the 
State ;  but  we  lay  no  stress  upon  that  consideration. 

Let  the  judgment  be  affirmed. 

Note. — In  the  twenty-first  rolume  of  the  American  Jarist,  468,  there  is  a  brief 
notice  of  a  dissertation  by  C.  I.  Mittermaier  upon  criminal  impuiability.  In  tliis  disser- 
tation, the  author,  to  arrive  at  a  solution  of  the  questions :  By  what  signs  is  it  to  be 
known  that  the  agent  has  not  a  knowledge  of  the  morali^  of  his  act,  and  the  liberty 
to  abstain  from  it  ?  What  degree  of  injury  of  the  intellectual  Acuities  is  necessary 
to  destroy  imputability  ?  —  lays  down  the  following  practical 

BULB. 

In  order  to  withdraw  the  agent  from  the  imputability  of  his  act,  it  is  not  sufficient 
that  his  mind  should  for  the  moment  be  blinded  by  a  transient  cause,  [281]  it  is  neces- 
sary that  the  feeling  which  impels  him  to  crime  should  arise  ih>m  a  disease ; 
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That  this  disease  should  be  its  oidy  source ; 

And  that  its  power  should  be  so  irresistible,  that  the  liberty  to  act  ceases  completely 
to  exist. 

When  any  form  of  insanity  is  relied  upon  as  a  defence,  the  inquiries  to  be  made 
and  prosecuted  by  the  triers,  according  to  this  rule,  would  be.  Was  there  a  disease  ? 
If  there  was,  what  was  the  degree  of  it  %  And  the  solution  of  these  questions,  it  is 
manifest,  would  require  a  painfbl  collection  and  investigation  of  minute  and  yarious 
facts,  to  be  derived,  in  most  instances,  from  unskilfVil  witnesses,  and  involying  a 
scrutiny  of  the  prisoner's  past  life.  Should  the  disease  be  established,  then  the 
inquiry  must  be  made.  Was  the  prisoner  impelled  to  the  act  by  the  specific  feding 
which  arose  from  the  disease  and  that  only  ?  For  in  cases  of  strict  mcncmania,  the 
party  is  perfectly  sane  except  upon  a  single  point  or  subject ;  and  hence  wononuiniaet 
are  as  capable  of  crime  as  others,  except  in  the  case  only  where  they  act  under  the 
influence  of  the  feeling  produced  by  the  disease. 


Nashville.    December  Term,  1838. 
GAMBLING  v.  READ. 

Salb  op  Chattels.  CondUkn — vendor' $  lien  for  (he  prie^.  On  a  verbal  sale  and  deliveiy 
of  a  slave  at  a  fixed  price,  to  be  paid  on  a  dny  certain,  bat,  taUUpaid,  the  Ude  to  remain  in 
the  eeUer^  the  payment  is  a  condition  precedent,  till  the  performance  of  which,  the  prop- 
erty does  not  become  absolute  in  the  buyer,  nor  liable  to  his  debts.  [Ace.  Busen  v. 
Dougherty,  11  H.  52;  Woods  v.  Burrough,  2  Head,  207;  Price  v.  Jones,  8  Head,  86;  all 
citing  this  case.  See,  also,  Preston  v.  McGaughey,  Cooke,  118;  Houston  v.  Dj'che,  Meigs 
76;  Burke  o.  Harrison,  6  Sn.  287.] 

Samb.  Chancery — vefidor*<  Uen  how  enforced,  —  A  trustee,  to  whom  such  buyer  conveys 
the  slave,  to  secure  a  previous  creditor,  takes  him  subject  to  the  seller's  lien,  which  will 
be  enforced,  in  equify,  upon  the  seller's  bill  against  the  buyer,  his  creditor  and  trustee,  by 
a  decree,  that  they  pay  the  price  at  a  short  day, — also,  that  the  sale  be  rescinded,  and 
the  slave  re-delivered. 

About  the  24th  of  April,  1887,  Gambling  sold  Bead,  Hannah,  a  female 
slave  for  $1200,  made  him  a  bill  of  sale  of  her,  and  delivered  her  into  his 
possession.  For  $800  of  the  purchase-money.  Read  gave  Gambling  bis 
note  payable  on  the  Ist  of  July,  1837,  and  to  secure  its  payment  gave  him 
a  bill  of  sale  of  another  negro  woman,  Dilcey,  and  her  child,  Henry,  con- 
ditioned that  if  Read  paid  the  $800  when  due  the  bill  of  sale  should  be 
void.  The  remaining  $400  were  secured  by  a  note,  executed  by  Read 
and  another  as  his  surety,  payable  by  the  1st  of  July,  1837.  Hannah  had 
a  young  child,  and  her  distress  at  the  separation  from  it  induced  Read  to 
propose  to  purchase  it ;  and  it  was  agreed  that  he  should  have  it  for  $150, 
payable  by  the  [282]  25th  of  December,  1837,  for  which  he  gave  Gam- 
bling his  note,  and  the  child  was  delivered  to  Read,  but  no  bill  of  sale  was 
made  him ;  and  in  several  conversations  upon  the  subject  immediately  afler 
the  transaction  he  stated  that  the  right  of  property  in  the  child  remained 
in  Gambling  till  the  money  should  be  paid. 

Being  indebted  to  Zachariah  F.  Green,  for  the  price  of  Diloey  and  her 
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child,  aod  other  property  purchased  of  him.  Read,  on  the  29th  of  Aprils 
only  ^ve  days  after  the  purchase  of  Hannah  and  her  child,  made  a  convey- 
ance of  her  and  her  child,  and  Dilcey  and  her  child,  to  William  Trousdale, 
in  trust,  that  if  he  failed  to  pay  Green  $1642,  for  which  he  executed  his 
note  of  the  same  date  at  two  months,  then  Trousdale  was  to  sell  the  negroes 
for  cash,  and  pay  the  debt 

To  prevent  the  sale  of  the  child  under  this  deed  of  trust,  and  its  removal 
beyond  the  jurisdiction  of  the  Court,  Grambling  filed  his  bill  in  the  Chancery 
Court  of  Gallatin,  on  the  17th  of  July,  1837,  stating  the  above  facts,  sug- 
gesting the  embarrassed  condition  of  Read,  and  praying  that  Read,  Green, 
and  Trousdale  might  be  enjoined  from  selling  the  child ;  that  it  might  be 
delivered  up  to  the  plaintiff,  to  be  retained  by  him  as  a  security  for  the 
payment  of  the  $150,  and  for  an  injunction,  ne  amoveaSy  Sfc. 

His  Honor,  Judge  Brown,  of  the  sixth  circuit,  gave  a  fiat  for  the  writs, 
and  they  were  issued,  and  the  sheriff  took  the  child  into  custody  and  deliv« 
ered  him  to  Gambling,  and  took  his  forthcoming  bond,  dated  the  21st  of 
July,  1837. 

The  defendant,  Read,  filed  his  answer  on  the  15th  of  August,  and  Green 
on  the  Idth  of  September,  1837.  Read's  answer  states  the  facts  substan- 
tially as  above  detailed,  insisting,  however,  that  the  title  to  the  child  passed 
to  him  by  the  delivery  without  a  bill  of  sale.  Green  denied  any  knowledge 
of  the  fiict  that  Gambling  had  reserved  the  title. 

Testimony  was  taken  which  clearly  proved  that  the  reservation  had 
been,  in  point  of  fact,  made,  and  that  the  purchase-money  of  the  child  was 
anpaid. 

The  case  was  heard  at  October  term,  1838,  before  his  Honor,  Chancellor 
Braulitt,  who  decreed  that  the  [283]  defendants  should  be  divested  of 
all  right,  &c.,  in  the  child ;  that  they  should  be  perpetually  enjoined  from 
selling  him  under  the  deed  of  trust,  &c.  From  this  decree  Green  pros- 
ecuted a  writ  of  error. 

White,  for  the  complainant,  said  the  question  in  this  case  is,  whether 
this  was  an  absolute  or  conditional  purchase  from  complainant  of  this  boy, 
the  son  of  Hannah.  Defendants,  by  way  of  defence,  say  that  the  purchase 
was  absolute  and  unconditional,  for  the  price  of  $150.  This  is  their 
defence  which  they  must  establish,  for  they  admit  the  negro  to  have  been 
originally  the  property  of  complainant.  14  Johns.  63 ;  6  Yer.  108.  They 
fail  to  show  this  either  by  producing  a  bill  of  sale  or  proving  a  parol  pur- 
chase and  delivery  of  the  negro  by  witnesses. 

How  would  this  matter  stand  in  relation  to  Read,  supposing  him  to  be 
the  only  party  ?  The  facts  admitted  by  him  in  his  answer  show  it  could 
not  have  been  an  absolute  sale.  He  first  purchases  Hannah  at  $1200,  of 
which  he  pays  $800  in  Dilcey  and  her  child,  and  gives  personal  security 
£[>r  the  other  $400.  He  likewise  takes  a  bill  of  sale  for  Hannah.  Do  not 
these  facts  show  that  Grambling  would  not  have  made  an  absolute  sale  of 
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this  boy  unless  the  money  had  been  paid  or  security  given  ?  And,  further, 
if  it  had  been  an  absolute  sale  would  not  a  bill  of  sale  have  been  required 
and  executed,  as  was  done  fur  Hannah,  the  mother  of  the  child  ?  But  the 
evidence  of  the  witnesses  conclusively  shows  that  this  was  a  conditional 
sale,  and  that  Gambling  had  not  parted  with  his  title  to  the  property. 

Does  Green  stand  in  any  better  situation  than  Read  ?  Certainly  not. 
All  that  he  can  claim  under  his  mortgage  is  whatever  interest  Read  had 
in  the  property.  With  regard  to  personal  property,  it  is  a  question  of  right 
and  not  of  notice ;  1  Johnson,  479 ;  but  situated  as  Green  is,  from  the  facts 
in  this  case,  the  law  would  impute  notice.  He  must  have  seen  the  bill  of 
sale  for  Hannah  the  mother ;  this  would  put  him  on  his  guard  about  the 
child,  and  he  would  be  required  to  investigate  the  title  at  his  peril. 

Guild  and  Cook,  for  respondents,  argued  that  the  proof  shows  that  the 
transaction  was  a  verbal  mortgage  and  not  a  [284]  conditional  sale.    If  a 
mortgage,  then,  not  being  in  writing,  it  was  void  as  to  subsequent  pur- 
chasers without  notice.      1784,  c.  10,  §  7 ;  Payne  v.  Lassiter,  10  Yer.  ^ 
507. 

Green  is  a  bond  Jide  purchaser  for  full  value  without  notice,  and  a  court 
of  equity  will  not  relieve  against  him.  The  title,  to  say  the  best  of  it,  is 
doubtful,  and  the  Court  will  leave  the  parties  to  their  remedies  at  law. 
Loflin  V,  Espy,  4  Yer.  84.  Here  Gambling  has  got  two  negroes,  Dilcey 
and  child,  of  defendant,  the  consideration  of  the  deed  of  trust ;  and  it  would 
be  inequitable  to  give  him  the  child  also,  and  leave  Green^  an  innocent 
purchaser,  the  sole  loser. 

TuBLET,  J.,  delivered  the  opinion  of  the  Court.  —  In  this  case  the  proof 
shows  satisfactorily  that  Jesse  Gambling,  the  complainant,  some  time  about 
the  24th  of  April,  1837,  sold  to  John  Read,  one  of  the  defendants,  the 
negro  child  Marcus,  the  subject  of  controversy,  for  the  sum  of  $150,  to 
be  paid  on  the  25th  of  December  following,  and  retained  the  right  and  title 
in  himself  as  security  for  the  payment  of  the  purchase-money  ;  that  at  the 
same  time  he  sold  also  to  said  defendant  negro  woman  Hannah,  the  mother 
of  the  child,  and  permitted  the  possession  of  the  child,  it  being  but  three 
months  old,  to  be  taken  by  the  defendant  together  with  the  mother,  the 
purchase-money  of  whom  had  been  secured,  and  the  title  parted  from ;  that 
on  the  29th  of  April,  1837,  John  Read  executed  a  deed  of  trust  on  the 
negro  woman  and  child  to  secure  a  debt  previously  contracted  to  his  co-de- 
fendant, Zachariah  F.  Green,  and  that  the  purchase-money  for  the  child 
has  never  been  paid  to  the  complainant. 

Upon  this  state  of  facts,  the  question  presented  for  consideration  is, 
whether  the  vendor  of  a  negro  can  permit  the  vendee  to  take  possesuoa 
and  retain  in  himself  the  title  to  secure  the  payment  of  the  purchase- 
money.  It  is  not  denied  that  as  between  himself  and  his  vendee  he  may, 
but  it  is  said,  that  as  between  himself  and  a  subsequent  purchaser  from  his 
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vendee,  without  notice,  he  cannot,  unless  the  contract  be  reduced  to  writing 
and  registered  as  a  mortgage. 

The  maxim,  caveat  emptor,  applies  as  well  to  purchasers  [285]  of 
negroes  as  other  personal  property ;  and  of  course,  if  the  person  from 
whom  the  purchase  is  made  have  not  the  legal  title,  the  purchaser  can 
acquire  none.  The  possession  of  personal  property  is  only  prima  facie 
evidence  of  title,  and  will  not  protect  a  purchaser  against  the  claim  of  the 
true  owner,  except  in  a  few  cases  provided  for  in  law,  where  it  has  been 
of  such  a  character  as  is  calculated  to  impose  upon  creditors  and  subse- 
quent purchasers,  which  need  not  be  specified,  as  this  is  not  one  of  them. 

The  defendant,  John  Read,  then,  having  acquired  by  his  contract  with 
complainant  no  legal  title  to  the  negro  in  dispute,  could  convey  none  to  his 
co-defendant  Zachariah  F.  Green.  There  is,  we  think,  nothing  substantial 
in  the  argument  that  the  contract  between  the  complainant  and  defendant 
Bead  ought  to  have  been  registered  as  a  mortgage.  We  do  not  think  that 
it  is  a  mortgage  ;  although,  so  far  as  the  property  is  held  to  be  a  security 
for  the  payment  of  the  debt,  it  is  somewhat  similar.  In  the  case  of  a  mort- 
gage, the  title  passes  from  the  mortgagor  to  the  mortgagee,  to  secure  the 
mortgagor's  debt,  who  may  either  take  possession  or  not  at  his  pleasure. 
But  in  the  case  now  under  consideration,  the  title  to  the  property  was 
never  parted  from,  but  was  retained  by  the  owner,  to  secure  the  payment 
of  the  money  contracted  to  be  given  for  its  purchase.  There  is  no  law 
requiring  such  contracts  to  be  registered.  Though  partaking  in  many 
respects  of  the  nature  of  mortgages,  yet  they  are  not  mortgages ;  and  the 
statutes  requiring  the  registration  of  mortgages  cannot  be  made  to  apply  to 
them. 

The  complainant  is  therefore  entitled  to  relief,  but  not  to  the  relief  given 
by  the  chancellor.  For  inasmuch  as  he  holds  the  legal  title  to  the  negro 
boy  only  as  a  security  for  the  purchase-money,  the  defendants,  upon  the 
payment  thereof,  are  entitled  to  keep  him.  The  right,  therefore,  ought  not 
to  have  been  divested  by  the  decree,  but  they  should  have  been  directed  to 
pay  the  money  in  some  reasonable  time,  and  in  case  of  failure  the  contract 
should  have  been  rescinded,  and  the  negro  restored  to  the  complainant. 

The  decree  will  therefore  be  modified  in  this  respect,  and  the  time  of  two 
months  given  to  defendants,  after  they  shall  [286]  have  been  notified  of 
this  decree  in  which  to  make  payment  of  the  $150,  with  interest  from  the 
25th  day  of  December,  1837.  Decree  modified. 

Note.  —  See  Haggerty  v.  Palmer,  6  Johns.  Cb.  R.  487. 

Upon  the  subject  of  the  seller's  lien  for  the  price,  upon  a  conditional  sale  of  chattels, 
see  2  Kent's  Comm.  496,  497,  498,  8d  ed.,  and  the  authorities  there  cited ;  to  which 
add  Dupree  v.  Harrington,  1  Harper's  R.  891 ;  Wheeler  on  Slavery,  70,  S.  C. ;  Owen- 
son  V.  Morse,  7  Tenn  Rep.  64 ;  Harris  v.  Smith,  8  Serg.  &  Rawle,  20. 
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Kashyille.    December  Term,  1838. 
WEEDON  V.  WALLACE  ET  AL. 

MAiMTENAncB.  Champerty,  Contract  to  cUvide  recovery  with  attorney  or  other  ageMt  proki^ 
ited  by  Act  of  1821,  c.  66.  An  agreement  by  a  plaintiff  in  a  pending  snit  to  give  an  agent, 
whether  his  attomey-at-law  or  *^  other  pertoHj"  for  conducting  the  snit,  a  part  of  his  recor- 
ery,  is  champertous  nnder  the  Act  of  1821;  and,  on  the  fact  appearing,  in  either  of  the 
modes  pointed  out  in  the  law,  the  suit  must  be  dismissed.  [Ace  Dowell  v»  DoweU,  8 
Head,  608.] 

Same.  Same.  Construction  of  the  phraseology  of  the  law.  The  words  "other  person,**  em- 
ployed in  the  prohibitory  clause,  were  not  dropped  in  the  clause  proTiding  for  the  dismis- 
sion of  the  suit,  and  prescribing  the  method  of  proceeding,  with  the  design  to  confine  the 
operation  of  the  law  to  attorney  s,  but  was  the  result  of  negligence  in  the  draftsman. 

John,  Augustine,  and  George  T.  Weedon,  were  ibeo  only  children  of 
George  Weedon,  of  Culpepper  county,  Va.,  who  died  there  many  jrears 
ago.  Before  his  death,  John  had  settled  in  Montgomery  county,  Ky.,  and, 
till  that  event,  Augustine,  and  George  T.,  the  latter  of  whom  was  idioUc 
from  nativity,  resided  with  him.  After  the  death  of  George,  the  father, 
John  returned  to  Culpepper,  and  a  division  of  the  deceased's  negroes,  some 
of  whom  are  the  subject  of  this  suit,  was  made  between  the  three  brothers ; 
and  it  was  agreed  between  John  and  Augustine,  that,  if  John  would  take 
care  of,  and  support  and  provide  for  George  T.,  till  his  death,  Augustine 
would  let  John  have  his  interest  in  the  negroes  assigned  to  George  T. 

John  thereupon  took  the  negroes  allotted  to  him  and  his  idiot  brother, 
and  the  idiot  to  Kentucky,  where  he  kept  them  till  his  own  death,  before 
which  event  he  had  made  a  will,  but  [287]  what  were  its  provisions  it 
does  not  appear.  He  had  never  been  married,  but  lived  in  adultery  with 
a  Mrs.  Woods,  who,  it  seems,  was  made  his  executrix ;  and  who  in  that 
capacity,  claiming  under  thcwill,  took  possession  of  all  his  negroes,  and  also 
of  those  that  had  been  assigned  to  his  idiot  brother.  Of  course,  Augustine 
and  Greorge  T.  were  John's  heirs-at-Iaw. 

After  John's  death  Augustine  went  to  Kentucky,  and  finding  the  negroes 
in  the  possession  of,  and  thus  claimed  by,  Mrs.  Woods,  on  the  24th  of  Jan* 
uary,  1831,  he  employed  Amos  Davis,  of  Mountsterling,  as  his  attorney  to 
^'  prosecute,"  as  the  written  agreement  between  them  runs,  *^  a  suit  for  cer- 
tain slaves  on  behalf  of  G.  T.  W.,  which  slaves  have  been  devised  to  sun- 
dry persons  by  the  will  of  J.  W.,  deceased.  The  said  Davis  is  to  pay  all 
cost  in  the  prosecution  of  said  suit,  and  to  pay  himself  out  of  the  judgment 
for  cost  if  successful.  And  if  the  suit  shall  be  terminated  in  favor  of  said 
G.  T.  W.  to  the  extent  of  one-half  the  slaves,  I  bind  myself  to  pay  said 
Davis  $200,  and  if  a  less  interest,  then  in  proportion ;  and  if  a  negro  of  the 
value  of  $200  should  be  tendered  to  said  Davis  instead  of  $200,  he  shall 
be  bound  to  take  him." 

The  suit  was  instituted,  and  Augustine  W.  being  unable  to  carry  it  on, 
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employed  the  defendant,  Shaekleford,  his  son-in-law,  to  conduct  it ;  and 
gave  him  authority  to  compromise  the  suit  and  sell  the  negroes,  and  out  of 
the  proceeds  pay  himself  $300  for  his  services,  over  and  above  his  ex- 
penses. 

In  the  full  of  1831,  Shackleford  accordingly  made  a  compromise,  but 
Mrs.  Wood  refused  to  deliver  up  the  negroes  until  Shackleford  procured  a 
bond  to  be  executed  by  Augustine  and  his  children,  with  sureties,  to  in- 
demnify her  against  any  subsequent  demands  to  be  set  up  to  the  negroes 
left  by  John  Weedon,  by  any  of  hi*  heirs-at-law. 

Shackleford,  being  unable  to  give  the  security  required  in  Kentucky, 
returned  home,  and  procured  William  H.  Hogans,  of  Davidspn  county,  to 
go  to  Kentucky  and  be  himself,  and  procure  his  brother  who  resided  in 
Kentucky,  to  become  surety  in  the  bond  which  Mrs.  Woods  required. 
This  bond  was  executed  in  March,  1832,  by  Shackleford  and  W.  H.  Ho- 
gans ;  and  the  latter  instructed  his  brother  not  to  sign  it  till  Weedon  and 
his  diildren  should  first  give  him  a  bond  to  [288]  indemnify  him  against 
his  liability  to  Mrs.  Woods,  which  bond  was  executed  by  all  of  them  after 
their  return  to  Tennessee. 

The  negroes  were  divided  between  Shackleford  and  Mrs.  Woods  by 
arbitrators,  after  which,  and  after  the  execution  of  the  bond  to  indemnify 
her,  she  delivered  to  Shackleford  those  assigned  to  him ;  namely,  David, 
Ann  and  her  cbild,  and  Martin.  Shackleford  did  not  bring  them  home, 
because  Martin  had'  been  hired  out  at  the  beginning  of  the  year  for  twelve 
months,  and  Ann  was  pregnant  and  could  not  be  brought  away. 

After  Shackleford  returned  from  Kentucky,  and  after  the  whole  matter 
had  been  reported  to  complainant,  in  fact  after  he  had  executed  the  bond 
to  indemnify  Hogans,  Shackleford  soid  the  negroes  to  the  defendant  Wallace 
for  $800,  that  being  the  full  value  of  them.  As  to  the  fact  whether  Au- 
gustine Weedon  gave  him  authority  to  make  the  sale,  there  are  in  the 
pleadings  mutual  affirmations  and  denials ;  and  the  proof  was  conflictiiig. 

In  January,  1832,  Shackleford  employed  A.  G.  Campbell  to  go  to  Ken- 
tucky for  the  negroes,  and  Davis  delivered  him  three,  Martin,  Ann,  and 
her  child  Caroline ;  the  old  negro,  David,  and  Ann's  child  born  previous 
to  1832,  having  died  after  the  oompromise  and  delivery  of  the  negroes  by 
Mrs.  Woods. 

Upon  Campbell's  arrival  with  the  negroes,  about  March,  1833,  complainant 
procured  himself  to  be  appointed  guardian  of  George  T. ;  and  about  the 
28th  of  the  sam^  month  filed  a  bill  in  the  Circuit  Court  of  Warren,  in  the 
name  of  the  said  George  T.  by  himself  as  guardian,  against  Wallace  and 
Shackleford,  in  which  he  states  that  John  Weedon  persuaded  the  idiot  to 
go  to  Kentucky  with  him,  that  he  had  died  and  had  willed  away  the  negroes 
of  said  idiot  to  a  certain  Mrs.  Woods  and  her  children,  &c.,  &c  This  bill 
was  dismissed,  because  neither  of  the  defendants  was  a  resident  of  Warren 
eouoty  at  the  time  it  was  filed. 

228 


288-290  MEIGS'S  BEPORTS« 

George  T.  Weedon,  the  idiot,  died  in  March,  1834,  and  complainant  is 
his  odIj  heir-at-law  and  distributee. 

On  the  11th  of  October,  1834,  he  filed  this  bill  in  the  Chancer j  Court 
at  Franklin,  against  Shackleford  and  Wallace,  [289]  praying  to  have 
these  negroes  delivered  up  and  an  account  of  their  hire. 

He  alleges  that  he  employed  S.  to  go  to  Kentucky  *'  to  get  possession  of 
the  negroes,  &c,  and  to  bring  them  to  his  complainant's  house  in  Warren 
county,  and  for  his  services  he  was  to  be  compensated  liberally  out  of  the 
hire  of  the  slaves." 

Shackleford,  in  his  answer,  swears  that  he  was  to  have  $300  for  his  ser- 
vices and  all  expenses  paid,  and  that  the  money  was  to  be  raised  by  a  sale 
of  the  negroes,  not  by  hiring  them. 

There  was  evidence  showing  that  complainant  had  repeatedly  directed 
Shackleford  to  sell  the  negroes  while  the  suit  was  pending;  to  sell  them  in 
Kentucky,  and  never  bring  them  home,  because  the  idiot  would  make  more 
fuss  about  them  than  they  were  worth.  There  was  no  evidence  that  com- 
plainant ever  said,  in  Shackleford's  presence,  that  he  was  to  be  paid  by  the 
hire  of  the  negroes.  There  was  evidence  that  he  often  said,  in  the  family, 
that  the  negroes -were  to  be  hired  to  pay  Shackleford;  and  that  after  they 
were  sold  to  Wallace,  he  directed  Shackleford  to  say,  in  the  preseace  of 
the  idiot,  that  they  were  hired,  not  sold. 

Afler  this  bill  had  been  filed,  Lusk  Colville  came  to  be  an  active  agent 
of  the  complainant  in  conducting  the  suit.  Whereupon  the  defendant  filed 
a  cross-bill  to  discover  the  nature  of  his  interest,  and  of  the  contract  be- 
tween him  and  complainant  The  answer  of  Colville  and  complainant 
denied  champerty,  but  set  out  a  contract,  and  averred  that  it  was  the  only 
contract  between  them.  It  is  in  the  shape  of  a  bill  of  sale  by  complainant 
Weedon  to  Colville  of  all  the  negroes  for  $500,  conditioned  that  whereas 
Weedon  had  brought  suit  for  the  negroes,  and  Colville  had  become  his 
surety  for  the  prosecution  thereof,  and  for  the  attachment  and  injunction, 
and  was  responsible  for  the  lawyers'  fees  and  expenses  of  conducting  the 
suits,  and  for  other  charges  incident  thereto,  and  Weedon  had  borrowed 
from  him  $100  in  cash  —  if  he  indemnified  C.  and  saved  him  harmless,  and 
paid  him  all  moneys  borrowed,  and  for  all  expenses  then  or  subsequently 
to  be  incurred,  and  all  advances  of  money  afterwards  made,  then  the  sale 
was  to  be  void,  else  to  remain  in  full  force.  The  parol  proof  [290]  re- 
specting the  interest  which  Colville  was  to  have  in  the  negroes  is  stated  in 
the  opinion  of  the  Court 

At  October  term  of  the  Chancery  Court,  1836,  the  cause  was  heard  be- 
fore his  Honor,  Chancellor  Bramlitt,  who  advised  till  April  term,  1837, 
and  then  declared  that  the  negroes  were  the  property  of  A.  Weedon,  as 
representative  and  heir-at-law  of  the  idiot ;  that  he  was  eiftitled  to  have 
them  delivered  up,  upon  payment  of  the  expenses  incurred  in  obtaining 
possession  of  them  in  Kentucky,  and  bringing  them  to  Tennessee ;  that  he 
224 


WEEDOK  V.  WALLACE  ET  AL.  290,  291 

was  not  precluded  from  having  relief  by  champertj,  &c.  And  concludes 
by  directing  an  account  of  said  expenses,  including  $300  as  compensation 
to  Shackleford ;  also  of  the  hire  of  the  negroes  received  by  the  defendants ; 
and  that  the  clerk  and  master  report  the  same,  and  the  names  and  descrip- 
tion of  the  negroes. 

On  the  coming  in  of  the  report,  at  October  term,  1837,  the  Court  or- 
dered that  the  complainant  should  pay  the  balance  reported  to  be  due  the 
defendants,  being  the  difference  between  the  hire  of  the  negroes  and  the 
expenses  of  recovering  them  and  bringing  them  to  Tennessee,  by  the  1st 
of  January,  1838 ;  and  if  not  paid,  that  the  clerk  should  sell  so  many  of 
them  as  might  be  necessary  to  make  the  sum  in  question,  and  pay  the  resi- 
due, if  any,  to  complainant  and  deliver  to  him  the  rest  of  the  negroes. 

From  this  decree  the  defendants  appealed  in  error. 

Cook,  for  the  complainant,  said.  It  is  admitted  by  the  pleadings  and  the 
proof  is  that  the  legal  title  to  the  property  is  in  complainant.  The  sale  in 
the  lifetime  of  the  idiot  was  void,  and  was  made  also  in  fraud  of  his  rights. 
Wallace  knew  the  property  belonged  to  the  idiot,  and  that  he  was  there- 
fore acquiring  no  title,  but  was  purchasing  in  fraud  of  the  idiot's  rights. 

Upon  the  death  of  the  idiot  the  right  vested  in  complainant  as  his  ad- 
ministrator. 

This  bill  is  filed  upon  the  legal  title  in  lieu  of  the  action  of  detinue,  upon 
the  jurisdiction  of  this  court  asserted  in  Henderson  v.  Yaulx  and  Wife,  10 
Yer.  30,  and  other  cases. 

Then  suppose  the  action  of  detinue  brought,  how  could  the  recovery  be 
resisted  ? 

[291]  Surely  not  by  showing  that  complainant  in  his  individual 
capacity  connived  at,  or  assented  to,  the  sale  by  Shackleford,  when  they 
were  all  acting  with  their  eyes  open,  and  upon  a  subject  over  which  they 
had  no  power.  Wallace  might,  perhaps,  recover  the  consideration  paid, 
but  he  has  no  title  to  or  lien  on  the  slaves.  They  are  in  the  hands  of  the 
administrator  as  a  trustee  for  the  payment  of  debts,  &c. 

If  Weedon  had  sold  the  negroes  and  received  the  full  price,  no  estoppel 
would  apply,  because  he  owns  in  a  different  right  and  as  a  different  person. 
An  estoppel  as  to  A.  Weedon  would  not  bind  the  representative  of  George 
T.  Weedon.    They  are  different  persons  and  claim  in  different  rights. 

2.  There  is  no  champerty  in  the  case.  Here  a  mortgage  is  given  to 
indemnify  Colville  as  surety  for  costs  and  attorneys'  fees,  and  for  money 
advanced,  and  to  be  advanced,  but  no  agreement  to  advance  any  more.  This 
is  a  written  agreement  made  about  the  time  of  the  institution  of  the  suit, 
and  shows  clearly  the  agreement  of  the  parties.  The  defendants,  in  their 
answer,  say  this  is  all  the  agreement  Now,  there  doubtless  had  been  some 
previous  conversation  on  the  subject  of  the  agreement,  and  a  suit  had  before 
been  pending.  The  parties,  before  they  consulted  their  attorney,  may  have 
supposed  they  could  make  a  champertous  agreement,  and  may  have  spoken 
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of  it  in  that  waj,  and  hence  the  statements  of  some  of  the  witnesses.  Bat 
when  thej  come  to  make  the  final  agreement  thej  steered  clear  of  cham- 
perty, and  onlj  took  a  security. 

An  assignment  of  a  chose  in  (xction  is  void  at  law,  but  valid  in  equity, 
and  this  is  the  case  though  a  suit  is  in  immediate  contemplation,  or  actually 
pending.  But  the  assignment  mast  be  either  entire  or  not  at  all.  An 
assignment  of  a  part  for  prosecuting  the  suits  is  charopertous,  or  perhaps 
an  absolute  assignment  of  the  whole  for  that  purpose  alone. 

In  order  to  make  it  champertous,  it  must  be  a  giving  of  the  thing,  or  a 
part  of  it,  absolutely  for  maintaining  the  suit.  Now  a  mortgage  is  a  mere 
security  for  money  advanced ;  the  estate  still,  in  equity,  belongs  to  the 
mortgagor ;  and  upon  payment  of  the  money  the  estate  is  discharged  of 
the  lien.  This  money,  too,  the  mortgagor  is  bound  to  pay,  let  the  suit 
[292]  go  one  way  or  the  other.  This  then  cannot  be  champerty.  4  Black's 
Com.    135;   2  Co.  Lit.  564;   3  Toung  &  Jerv.   129;   3   Cowen,  623; 

2  McCord's  Chan.  358,  392 ;  2  Sim.  &  Stewart,  244 ;  Hartley  v.  Russell, 
1  Con.  Eng.  Ch.  439 ;  1  Swanst.  56,  Wood  v.  Griffiths ;  2  Story's  Eq.  311- 
317 ;  9  Price,  79 ;  11  Law  Magazine,  375-377 ;  2  Mylne  &  Eeene,  591 ; 

3  Eng.  Con.  Chan.  140 ;  5  Bingham,  309. 

3.  There  is  no  maintenance  in  this  case  for  the  above  reason,  and  for  the 
following :  — 

1.  It  is  not  maintenance  to  assist  a  poor  neighbor  to  prosecute  his  suits. 
The  object  of  the  law  of  champerty  was  to  prevent  the  rich  from  oppress- 
ing the  poor ;  a  defence,  therefore,  of  the  poor  is  not  in  the  reason  of  the 
law,  and  as  such  not  within  it.     3  Johns.  Ch.  508-518,  Penrin  v.  Dunn. 

4.  The  Court  would  not  dismiss  a  poor  man's  suit  even  if  he  were  within 
the  champerty  law,  because  he  can  by  statute,  prosecute  his  suit  under  the 
pauper  law. 

5.  So  far  as  maintenance  is  concerned  the  suit  ought  not  to  be  dismissed, 
because  the  maintenance  suit  was  not  brought  on  for  trial  before  the  ori^nal 
suit,  and  no  injunction  was  obtained  to  stop  that  suit  by  similarity  to 
motions  to  dismiss  for  want  of  seciirity  for  costs,  &c. 

6.  The  Act  of  1821  does  not  authorize  the  dismission  of  the  suit  for 
maintenance  (or  maintenance  in  nature  of  champertous  conditional  con- 
tracts), but  only  for  champerty.  That  act  and  the  pauper  law  must  be 
construed  in  pari  materiay  allowing  poor  people  every  facility  for  the 
prosecution  of  their  rights. 

The  act  in  words  only,  applies  to  champerty  in  its  noost  confined  sense, 
being  for  a  part  of  the  thing,  or  for  more  or  less,  dependent  on  the  event 
of  the  suit  or  amount  of  recovery. 

F.  B.  FoGQ  and  Meiob,  for  the  defendant,  argued, — 
1.  The  St.  of  West  I.  c.  25,  2  Inst  207,  enacts  that  no  person  shall 
maintain  pleas,  suits,  or  matters  hanging  in  court  for  lands,  tenements,  or 
other  things  for  to  have  part  or  profit  thereof  by  covenant  made  between 
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them.  (a.d.  1275  [298]  3  Ed.  I.)  See  also  West.  n.  c.  49,  2  Inst. 
484  (A.D.  1285,  13  Ed.  L)  Articuli  Super  Chartas,  c.  11,  2  Inst.  562, 
and  particularly  the  commeniari/,  which  shows  that  a  feoffment,  hanging  the 
plea,  or  the  like,  to  maintain  the  tenant  is  champerty,  though  given  to  a 
lawyer  in  lieu  of  his  fee.  (28  Ed.  I.  a.d.  1300.  (Statute  of  Champerty, 
33  Ed.  I.  St.  3,  A.D.  1305.    32  H.  VIII.  c.  9.     (a.d.  1540.) 

See  all  those  statutes,  the  first  in  the  first  vol.  of  the  Statutes  at  Large, 
50,  111,  144,  150,  and  the  last  cited  2  Sts.  at  Large,  280;  Buffhea's  ed. 

2.  This  paper  is  drawn  in  the  form  of  a  mortgage,  and  it  is  undoubtedly 
true  that  a  person  interested  in  the  subject-matter  of  the  suit  as  a  mort^ 
gagee,  though  he  be  no  party  to  the  suit,  may  expend  money  in  supporting 
the  title  without  being  guilty  of  maintenance.  1  Peere  Williams,  375, 
Sharp  r.  Carter;  1  Powell  on  Mortgages,  203.  But  this  is  where  there 
is  no  adverse  possession,  and  the  party  becomes  interested  in  the  property, 
as  mortgagee,  or  otherwise,  before  the  commencement  of  the  suit ;  not 
where  a  party  takes  a  mortgage  of  property  adversely  possessed,  and  for 
which  a  suit  is  pending  as  a  security  for  his  maintenance,  and  as  a  considera- 
tion to  induce  him  to  maintain  the  suit.  Wickham  v.  Conklin,  8  Johns. 
170.  If  it  be  decided  that  counsel  may  secure  their  fees  by  taking  mortgap 
ges  of  the  property  in  suit,  the  law  against  champerty  is  effectually  re- 
pealed ;  and  a  device  is  discovered  whereby  the  statutes  may  be  evaded. 

The  stiUpte  of  28th  Ed.  I.  c.  11,  enacts  that  no  person  shall  take  upon 
him  the  business  that  is  in  suit ;  nor  none  upon  any  such  covenant  shall 
give  up  his  right  to  another ;  and  if  any  do,  4&c.  But  it  may  not  be  under- 
stood hereby  that  any  person  shall  be  prohibited  to  have  counsel  of  plead- 
ers, or  of  learned  men  in  the  law  for  his  fee,  or  of  his  parents  or  next 
of  kin.  2  Inst.  562.  Upon  this  exception  in  favor  of  lawyers,  Lord  Coke 
says :  "  Their  advice  and  direction  in  their  profession  of  law  is  excepted ; 
but  to  take  any  estate  in  the  land,  hanging  the  suit  for  maintenance,  is  to 
become  a  party,  and  is  in  no  sort  allowed  by  this  acf  Id.  564.  A 
fortiariy  no  other  persons  are  allowed  to  take  any  estate,  &c.,  the  comment 
being  written  to  show,  that  the  exception  was  limited  to  [284]  profes- 
sional advice  to  give  which  is  not  maintenance,  but  to  take  any  estate  in 
the  property  in  suit  for  any  purpose,  even  to  secure  remuneration  there- 
for,  is  champerty,  the  worst  species  of  maintenance. 
^,  James  Campbell,  in  reply,  argued  that,  1.  Upon  the  original  bill, 
answers,  and  evidence  it  is  confidently  believed  no  difficulty  can  be  raised 
in  bar  of  complainant's  decree,  or  to  prevent  an  affirmance  of  the  chancel- 
lor's decree.  Complainant  is  here  asserting  the  rights  of  George  Thornton 
Weedon  to  the  negroes  in  controversy.  He  was  an  idiot,  as  is  admit- 
ted on  all  hands  and  proved,  and  was  guilty  of  no  fraud,  and  could  commit 
none.  Supposing  complainant  had  told  Shackleford  in  the  lifetime  of 
George  T.  Weedon,  as  is  alleged,  to  sell  the  negroes,  and  in  pursuance 
of  such  authority  he  did  sell  them,  that  would  not  prevent  the  assertion  ins 
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this  court  of  George  T.  Weedon's  right  to  the  negroes.  Supposing  that 
the  first  suit  in  the  name  of  George  T.  Weedon,  had  not  been  Sibated,  and 
George  T.  Weedon  had  lived,  and  the  suit  had  progressed  in  his,  George  T. 
Weedon's  name,  a  decree  must  have  gone  in  his  favor  for  the  negroes. 
Such  a  case  would  have  been  too  plain  to  admit  of  a  doubt  What  is  the 
case  now  presented?  Precisely  the  same  in  principle.  Here  is  George 
T.  Weedon's  representative  asserting  his  right  in  this  court.  This  view  of 
the  case  furnishes  an  answer  to  another  argument  of  defendants.  Thej 
say  if  it  was  a  fraud  in  Wallace  and  Shackleford  to  speculate  upon  the 
property  of  this  idiot,  it  was  a  fraud  in  complainant  to  tell  Shackleford  to 
sell  the  negroes,  and  he  that  hath  committed  iniquity  shall  not  have  equity, 
&c.  Could  this  argument  have  been  used  if  George  T.  Weedon  had  lived 
to  prosecute  the  suit  in  his  own  name  ?  Surely  not  And  as  it  could  not 
be  used  there,  neither  can  it  be  urged  successfully  here.  We  claim  the 
negroes  in  right  of  George  T.  Weedon,  and  he  hath  committed  no  iniquity ; 
but  the  truth  is,  there  is  nothing  censurable  in  the  conduct  of  Augustine 
Weedon,  except  so  far  as  he  was  misled  and  imposed  upon  by  the  conduct 
of  Shackleford  himself.  Although  Shackleford  now  pretends  he  sold  the 
negroes  under  an  authority  from  Weedon,  yet  the  transaction  itself  shows 
he  did  not  act  for  and  on  behalf  of  [295]  Weedon,  or  for  his  benefit,  but 
in  his,  Shackleford's,  own  name,  for  his  own  benefit  There  is  not  a  color 
of  a  pretence  that  Shackleford  thought  he  was  acting  for  Augustine 
Weedon  in  the  sale,  or  that  Wallace  considered  he  was  buying  the  negroes 
from  Augustine ;  such  an  idea  never  entered  the  head  of  either  of  them. 
The  plan  then  was,  not  to  shelter  themselves  under  any  pretended 
authority  from  Augustine  Weedon,  but  to  sell  the  property  of  the  idiot 
first,  and  then  to  cure  all  up  by  means  of  a  guardianship  to  be  obtained  of 
this  idiot,  and  a  settlement  of  accounts  with  commissioners. 

2.  Defendants  next  come  forward  and  file  a  cross-bill,  in  w*hich  they 
charge  that  Colville  is  maintaining  Weedon  in  the  prosecution  of  this  suit, 
for  which  he  is  to  receive  part  of  the  negroes  in  controversy,  if  he  succeeds, 
which,  the  bill  alleges,  is  corrupt  and  champertous.  To  this  defendants 
answer  and  positively  deny  the  charges,  and  set  forth  a  mortgage,  which 
contains  the  only  agreement  between  them,  and  which  is  not  corrupt  or 
champertous.  The  first  thing  to  be  considered  is,  are  the  answers  dis- 
proved ?  Here  the  rule  certainly  is  applicable,  that  we  should  reconcile 
the  testimony  if  we  can  reasonably  do  so. 

■"^The  whole  of  the  conversation  between  Weedon  and  Colville,  detailed  in 
evidence,  taken  together,  shows  conclusively  that  Weedon  understood  him- 
self, not  as  saying  that  he  had  made  a  contract  with  Colville,  by  which  he 
was  to  give  him  half  or  any  other  part  of  what  was  recovered,  but  only  as 
spi^aking  of  what  he  intended  to  do.  He  intended  to  be  liberal  with  Col- 
ville if  he  gained  the  suit  There  was  not  the  scrape  of  a  pen,  that  is, 
there^  was  no  contract  between  them ;  for  he  said  further,  ^  I  have  said 
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nothing  amiss ;  if  there  is  any  contract  let  them  prove  it."  He  said  be 
was  ignorant  and  poor,  and  unable  to  prosecute  the  suit  himself  and  there- 
fore had  employed  Colville,  &c. 

Now,  with  this  view  of  the  testimony,  let  us  advert  to  Colville  and 
Weedon's  answer.  They  both  are  called  upon  to  state,  and  do  state,  what 
contracts  existed  between  them  in  relation  to  champerty  and  maintenance, 
&c  And  they  show  a  written  mortgage  executed  by  Weedon  and  Colville, 
and  they  say  here  is  the  contract  and  all  the  contract.  Colville  [296]  is 
proved  to  be  an  intelligent  man,  of  some  legal  information ;  it  is  clearly 
inferrible  he  knows  all  about  champerty.  Now  is  it  conceivable  that  he 
and  Weedon  would  enter  into  a  contract  such  as  is  shown  by  that  mort- 
gage^ and  then  afterwards  enter  into  another  and  a  different  one,  that  might 
endanger  the  success  of  the  suit  ? 

3.  But  the  agreement,  as  proved,  is  not  champerty,  either  by  the  com- 
mon law  or  by  statute.  It  is  not  champerty  by  the  common  law  for  a  man 
to  help  his  poor  neighbor. 

4.  Neither  is  it  champerty  by  statute.  See  Act  of  1821,  c.  66.  The 
second  section  of  the  act  only  embraces  cases  of  attorney  and  client  agree- 
ing to  divide  the  recovery.  If  it  is  not  champerty  by  statute,  it  must 
remain  as  it  was  at  common  law,  and  by  that  law  it  is  not  champerty. 

Green,  J.,  delivered  the  opinion  of  the  Court.  —  It  is  unnecessary  to 
discuss  the  merits  of  the  original  bill  in  this  case,  because,  after  the  most 
mature  deliberation,  the  Court  is  constrained  to  dismiss  the  cause  on 
account  of  the  champertous  contract  between  the  complainant  Weedon  and 
Colville,  his  agent  for  prosecuting  the  suit. 

Where  a  right  to  recover  is  clearly  established  on  the  part  of  a  com- 
plainant, as  a  majority  of  the  Court  think  is  done  in  this  case,  we  cannot 
but  feel  great  reluctance  to  dismiss  the  suit  and  thereby  cut  off  the  means 
of  recovery  altogether,  because  of  an  act,  not  in  itself  immoral,  but  contrary 
to  public  policy,  and  therefore  illegal.  But  however  reluctant  we  may  feel, 
when  a  case  embraced  by  the  Act  of  Assembly  is  clearly  made  out,  we  have 
no  alternative  but  to  pronounce  the  law. 

The  proof  places  the  existence  of  a  contract  by  which  Colville  was  to 
have  for  his  services  a  share  of  the  negroes,  in  case  Weedon  recovered 
them,  beyond  doubt.  John  Pendleton  says  Weedon  told  him  that  <<  Mr. 
Colville  was  to  attend  to  it,  and  if  he  gained  the  suit  he  was  to  give  him 
halfl"  Arthur  Warren  told  him  ''  that  he  had  agreed  to  give  Mr.  Colville 
half  what  they  could  obtain.*'  H.  D.  McBroom  states,  that,  in  a  company 
of  several  persons,  Weedon  mentioned  the  suit,  but  witness  does  not  remem- 
ber hb  words ;  [297]  but  Esquire  Taylor  told  him  that  he  talked  too 
much ;  *'  You  will  injure  yourself;  somebody  will  take  the  advantage  of  you 
by  talking  as  you  do."  Mr.  Weedon  then  said  that  he  had  not  said  any 
thing  amiss.     Esquire  Taylor  said,  <*  You  have  said  enough  now  for  your 
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tiiit  to  be  thrown  oat  of  court,  if  the  opposite  party  knew  it"  Mr.  Weedon 
said  he  had  a  right  to  employ  anybody  he  pleased  to  do  the  business  for 
him,  as  he  was  not  able  to  do  it  himself.  Mr.  Weedon  further  said  there 
was  not  the  scratch  of  a  pen  between  him  and  Colville,  but  he,  Mr.  Col- 
yille,  should  be  well  paid  for  his  services,  and  if  there  was  any  contract 
let  them  prove  it. 

The  statement  of  the  two  first  witnesses  is  direct  and  positive,  and  admits 
of  no  explanation ;  but,  if  it  needed  confirmation,  the  evidence  of  McBroom 
is  strongly  corroborative  of  their  statement.  Weedon  had  said  so  much 
about  the  contract  between  himself  and  Colviile  that  Esquire  Taylor 
reproved  him,  and  told  him  he  had  said  enough  to  throw  his  suit  out  of 
court.  Weedon  does  not,  even  when  thus  warned,  pretend  to  deny  that 
there  was  a  contract  for  Golville*s  services,  but  said  he  had  a  right  to 
employ  whom  he  pleased  to  do  his  business  ;  that  there  was  not  the  scratch 
of  a  pen  between  them,  and  if  there  was  a  contract  let  them  prove  it  Now 
if  there  had  been  no  contract  he  would  at  once  have  denied  the  existence 
of  any,  and  would  not  have  evaded  the  matter  by  saying  there  was  not  the 
**  scratch  of  a  pen,  and  if  there  was  a  contract  let  them  prove  it"  It  is 
dear,  therefore,  that  there  was  a  contract  other  than  the  mortgage,  by 
which  Colviile  was  to  give  his  personal  attention  to  the  prosecution  of  the 
suit,  and  in  case  of  success  was  to  receive  a  part  of  the  thing  in  litigation. 

2.  The  next  question  is,  whether  such  contract  is  champerty,  by  the  Act 
of  1821,  c.  66,  and  is  of  the  character,  upon  proof  of  the  existence  of 
which  the  Court  is  required  to  dismiss  the  suit. 

It  is  contended  by  the  defendant  that  the*  Act  of  Assembly  only  applies 
to  attorneys-at-law,  and  that  as  Colviile  is  not  an  attomey-at-law  he  is 
not  to  be  affected  by  it  The  second  section  of  the  act  provides  that 
''it  shall  not  be  unlawful  [298]  for  any  party  plaintiff,  or  intending 
to  be  a  plaintiff  to  any  suit  at  law  or  equity,  to  promise  or  agree  to 
give  any  greater  or  less  portion  of  the  thing  in  litigation  upon  any  con* 
tingency,  or  upon  the  event  of  the  suit;  and  if  any  practising  attorney 
or  other  person,  with  the  exception  contained  in  the  ancient  law,  shall  here- 
after enter  into  any  understanding,  promise,  or  agreement  with  any  person 
who  may  have  already  brought  suit  in  any  of  the  courts  of  this  State,  or 
who  may  hereafter  bring  suit,  or  be  about  to  bring  suit,  in  ahy  of  the  courts 
holden  in  this  State,  such  contract  is  declared  to  be  void  and  of  no  effect 
And  upon  the  fact  of  champerty,  or  other  unlawful  contracts  being  satisfJEic* 
torily  disclosed  to  the  court,  where  such  suit  may  be  depending  in  either 
of  the  ways  hereinafter  mentioned,  the  suit  sliali  be  by  the  Court  dismissed ; 
and  the  attorney  or  attorneys  so  entering,  after  the  passage  of  this  act,  into 
such  understanding  or  agreement,  shall  be  by  the  Court  stricken  from  the 
list  of  attorneys,  and  shall  be  disqualified  to  practise  in  any  of  the  courts  of 
this  State  for  the  term  of  five  years." 

The  act  then  goes  on  to  provide  that  a  bill  for  discovery  and  relief  maj 
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be  filed  against  the  partj  claiming  title,  and  his  attorney ;  or,  that  the 
defendant  may  exhibit  interrogatories  to  the  plaintiff,  his  agent  or  attorney, 
for  the  discovery  of  the  matters  that  are  made  unlawful  by  the  act 

That  this  act  applies  to  other  persons  as  well  as  attorneys,  is  so  manifest 
that  it  does  not  admit  of  a  doubt  In  the  first  part  of  the  second  section 
above  quoted,  it  provides,  that  if  any  practising  attorney,  or  other  person, 
shall  make  the  contract  prohibited  in  the  act,  the  contract  shall  be  yoid ; 
and  upon  the  fact  appearing  in  either  of  the  ways  thereinafler  mentioned, 
the  suit  shall  be  dismissed. 

Now,  although  in  the  subsequent  part  of  the  section  in  which  the  char- 
acter of  the  proceedings  to  be  adopted  is  pointed  out,  the  words  ^  other 
person  "  are  not  used,  still,  as  it  has  been  declared  that  if  such  person 
should  make  the  contract  prohibited  by  the  act  the  suit  should  be  dismissed, 
the  obligation  to  dismiss  it  is  imperative  upon  the  courts.  The  method 
thereafler  *pointed  out  applies  to  such  "other  persons"  as  well  as  to 
attorneys. 

[289]  But,  to  put  the  matter  beyond  doubt,  it  is  provided  in  this  same 
section  that  the  interrogatories  may  be  exhibited  "  to  the  plaintiff  or 
plaintifis,  their  agent  or  attorneys.''  So,  in  the  fourth  section,  it  is  provided 
that  the  interrogatories  shall  be  answered  by  the  "  plaintiff  or  plaintifi^,  or 
their  agents,"  leaving  out  attorneys.  It  plainly  appears,  therefore,  that  the 
omission  to  mention  ^'  other  persons  "  at  some  of  the  places  where  the  word 
attorney  is  used  was  the  result  of  mere  negligence  in  the  draftsman  of  the 
act,  and  not  with  design  to  confine  its  operations  to  attorneys.  A  majority 
of  the  Court  therefore  think  that  it  is  imperatively  the  duty  of  the 
Court  to  dismiss  the  complainant's  bill. 

Let  the  decree  be  reversed  and  the  hiU  dtenmsed. 


Nashville.    December  Term,  1888. 
UNDERWOOD  v.  DISMUKES. 

Lboact.  Ve$ting  of  faoortd  in  law,  and  why.  The  vesting  of  legacies  is  favored  in 
law.  Generally  because  the  law  will  not  intend  that  a  teaiator  means  to  die  partially 
inteatate.  Especially,  of  those  to  children,  on  the  presamption  that  a  testator  naturally 
desires  their  families  to  succeed  to  their  interests;  and  of  those  to  others,  becnuse  the  tying 
up  of  property  is  inconvenient  to  the  legatees,  and  against  the  interest  of  society. 

Same.  Indicia  ttf  legacy  being  vested.  Giving  the  intermediate  interest  of  a  pecuniary  legacy 
is  so  clear  an  index  of  intent  to  vest  the  property,  as  to  overcome  the  strongest  formal  and 
vet  bal  connection  of  the  estate  with  the  time  of  payment  So,  where  the  testator's  tokoU 
real  and  peraonal  ettate  is  vested  in  trustees,  to  be  used  for  the  support  and  education  of  his 
family  till  a  specified  time,  and  then  to  be  equally  divided  amongst  his  children  and  their 
heirs,  —  the  children  have,  in  the  profitt^  a  vested  right  of  present  common  enjoyment,  and 
in  the  corpue  of  the  estate,  a  vested  right  of  future  several  enjoyment  [See  Harris  «. 
Alderson,  4  Sn.  250.] 

Same.    Comti-uction,    The  arguments  ue  drawn  ftom  the  several  parts  of  the  will. 
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Thomas  Royster,  of  GoochlaDd,  YirgiDia,  died  in  the  year  1807,  seised 
and  possessed  of  a  tract  of  land  there,  containing  383  acres,  and  of  divers 
slaves  and  other  personalty.  He  left  a  widow  and  eight  children.  He 
made  a  will  which  was  dated  the  14th  of  May,  1807,  and  admitted  to  pro- 
bate in  September  following ;  and  letters  testamentary  were  issued  to  his 
executors,  David  Boyster,  Anderson  Koyster,  and  Paul  Dismukes,  of  whom 
the  first  and  last  named  alone  acted  in  [300]  the  administration  of  his 
estate.     It,  among  others,  contained  the  following  provisions:  — 

^  I  desire  that  the  lands  whereon  I  now  live  be  sold  by  my  executors, 
hereinafter  named,  at  public  auction,  upon  such  terms  as  they  may  direct ; 
and  that  the  proceeds  of  such  sale,  together  with  what  money  I  may  have, 
and  all  the  outstanding  debts  due  me  may  be  laid  out  in  the  purchase  of 
another  tract  of  land  by  said  executors,  and  a  deed  taken  for  the  same  to 
all  my  children  and  their  heirs.  And  it  is  my  further  will  and  desire  that 
my  wife,  Agnes  Royster,  shall  enjoy  the  lands  so  purchased  during  her 
natural  life ;  as  also  all  my  other  property,  which  may  not  be  disposed  of 
by  my  executors  as  is  hereinafter  directed. 

"  It  is  also  my  desire  that  my  executors  shall  and  may,  from  time  to  time, 
at  their  discretion,  sell  on  such  terms,  as  they  may  deem  expedient,  any 
part  of  my  perbhable  estate.    And  that  they  reserve  a  sufficiency  from  my 
estate  to  support  and  raise  my  family  until  a  division  of  my  estate  shall 
take  place  as  is  hereinafler  directed.     I  also  desire  that  my  sons  be  put  to 
some  trade  by  my  executors,  that  they  may  become  useful  to  themselves 
and  society ;  and  that  my  younger  children  may  get  some  sort  of  an  educa- 
tion ;  and  that  my  executors  lay  out  the  profit  arising  from  my  estate,  after 
supporting  my  family  and  educating  my  children  at  their  discretion,  for  the 
benefit  of  my  estate.    And  after  the  whole  of  my  children  shall  arrive  to 
manhood ;  or  so  soon  as  my  two  youngest  children  arrived  to  the  age  of 
eighteen  years,  or  marriage,  then  I  direct  a  division  of  my  estate  to  be 
made  amongst  all  my  children  and  their  heirs,  as  equally  as  the  nature  of 
the  case  may  admit  of;  reserving  to  my  wife  a  sufficiency  of  my  estate,  if 
she  be  then  living,  to  live  on  during  her  life,  both  real  and  personal ;  so 
that  she  cannot  sufier  for  want  of  any  thing  in  the  opinion  of  my  execu- 
tors, and  the  reserve  of  my  estate  so  made  her  by  my  executors  at  her 
death,  shall  be  equally  divided  among  all  my  children  and  their  heirs.     It 
is  my  further  will  and  desire  that  if  any  part  of  my  estate  can  be  conven- 
iently spared  in  the  opinion  of  my  executors,  before  a  division  of  my 
estate,  as  first  directed,  among  my  children ;  a  loan  may  be  made  by  mj 
executors  of  such  property  as  they  [301]  may  think  proper  to  such  of 
them  as  may  marry,  which  shall  be  brought  together  if  living  at  said 
division,   and  divided  as  above  directed,  always  ttd^ing  care  to  keep  a 
sufficiency  for  raising  the  younger  children." 

Prudence,  one  of  the  testator's  daughters,  intermarried  with  William 
Underwood,  and  had  issue,  the  complainants,  Julian  J.  and  Virginia  M. ; 
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and  Betsy,  another  of  his  daughters,  intermarried  with  Robert  Rutherford. 
The  family  removed  from  Virginia  to  Kentucky,  where  the  executors  had 
purchased  for  them  a  tract  of  land.  David  Royster  remained  in  Virginia, 
where  he  managed  the  affairs  of  the  estate,  and  Dismukes  removed  to 
Kentucky,  and  became  the  principal  acting  executor.  Two  negroes  were 
loaned  to  Underwood,  who  having  become  embarrassed,  on  the  3d  of  Jan- 
nary,  1818,  entered  into  a  sealed  agreement  with  Dismukes,  in  which  he 
engaged  to  deliver  up  the  negroes  to  Dismukes,  who  was  to  hire  them  out, 
allowing  him  the  hire  till  the  final  division  of  the  estate.  And,  reciting 
that  Dismukes  had  loaned  him  $1026,  to  be  paid  so  soon  as  the  possession 
of  the  negroes  should  be  delivered  to  Dismukes,  he  stipulated  that  Dis- 
mukes was  to  have  the  control  of  the  negroes  till  that  loan  should  be 
repaid.  Underwood's  wife  was  already  dead,  and  he  died  himself  in 
Florida,  in  1821.  Two  negroes  had,  in  May,  1811,  in  like  manner  been 
loaned  to  Rutherford,  who  took  them  to  North  Carolina,  where  they  were 
sold  for  his  debts.  In  1823,  when  the  testator's  two  youngest  children 
came  of  the  age  of  eighteen  years,  a  division  was  made,  when  it  was  found 
that  each  heir  was  entitled  to  $1274.25  cents ;  and  the  money  loaned  by 
Dismukes  to  Underwood  having  never  been  paid,  he  kept  the  negroes  that 
Underwood  placed  in  his  possession  in  1818,  in  discharge  of  the  debt.  In 
this  settlement,  the  complainants,  being  infants,  were  not  represented,  nor 
were  they  present  on  the  occasion. 

On  the  5th  of  January,  1835,  they  filed  their  bill  in  the  Chancery  Court 
at  Gallatin,  against  the  executors  of  their  grandfather,  Thomas  Royster, 
claiming,  under  his  will,  to  be  entitled  to  one-sixth  part  of  his  estate,  upon 
the  ground  that  the  legacies  to  the  children  of  the  testator  did  not  vest  till 
the  two  youngest  children  arrived  at  the  age  of  eighteen  [302]  years.  And 
that  as  both  their  mother  and  Mrs.  Rutherford  had  died  before  that  period, 
the  property  had  consequently  never  been  reduced  into  possession  by  their 
husbands,  and  ought  to  have  been  assigned  to  them,  the  complainants,  on 
the  final  division  in  1823,  as  ''heirs"  of  their  mother  and  deceased  aunt. 
The  only  question,  therefore,  which  was  debated  in  this  court  was,  whether 
.  the  legacies  were  vested  or  contingent,  according  to  the  will  of  Thomas 
Royster. 

His  Honor,  Chancellor  Bramlitt,  who  heard  this  case  at  October  term, 
1838,  being  of  opinion  that  ''the  personal  estate  of  Thomas  Royster  did 
not  vest  in  his  children  and  their  heirs  until  his  two  youngest  arrived  at  the 
age  of  eighteen  years  or  marriage,"  decreed  an  account  of  it,  with  special 
directions.     From  this  decree  the  defendants  appealed  in  error. 

Guild  and  Cook,  for  the  complainant,  said :  The  time  of  payment  of 
the  legacy  in  this  case  was  the  time  when  the  legacy  was  to  vest,  and  Mrs. 
Underwood  having  died  previous  to  the  happening  of  the  contingency  on 
which  the  payment  was  to  be  made,  the  legacy  did  not  vest  in  her.  That 
legacy  by  virtue  of  the  will  vests  in  her  heirs,  the  complainants,  after  the 
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time  of  pajment  arrives.  2  Williams  on  Ex.  767,  775 ;  Hanson  v.  GrabaOy 
6  Ves.  239  ;  1  Roper  on  Legacies,  883 ;  4  Ves.  399 ;  8  Ves.  75, 120,  363 ; 
1  Roper,  203,  386,  392 ;  2  WilUams  on  Ex.  791 ;  9  Ves.  231 ;  IBurrow, 
227 ;  Sansberry  v.  Read,  12  Ves.  75. 

If  legacies  are  given  at  twenty-one,  or  if,  in  case  of,  when,  or  provided 
legatees  attain  twenty-one,  or  any  other  future  definite  period,  these 
expressions  annex  the  time  to  the  substance  of  the  legacy ;  and  make  the 
legatee's  right  to  depend  on  his  being  alive  at  the  time  fixed'  for  its  pay- 
ment.    2  Williams  on  Ex.  766. 

The  words  after,  or  so  soon,  in  this  will,  have  the  identical  qualified 
meaning  and  operation  as  the  words,  at,  if,  when,  provided,  &c.,  and  are  a 
condition  precedent  to  the  gift. 

In  the  case  of  Hanson  t;.  Graham  it  was  determined  that  the  words  at 
twenty-one,  if,  when,  &&,  would  be  controlled  by  the  testator  giving,  in  the 
mean  time,  the  whole  interest  arising  from  the  fund  to  the  legatee,  on  the 
ground  that  the  provision  afforded  a  presumption  that  the  testator  intended 
the  legacy  to  [303]  vest  before  it  became  due.  Yet  it  is  there  determined 
that  if  the  gift  of  maintenance  or  interest  be  not  coextensive  with  the 
whole  amount  of  interest  the  legacy  will  not  vest  prior  to  the  arrival  of 
the  period  at  which  it  is  to  be  paid.  By  this  will,  part  of  the  interest  or 
profits  were  to  be  applied  by  the  executors  to  the  support  of  the  family,  and 
the  balance  to  be  laid  out  and  vested  in  property  for  the  benefit,  as  he  calls 
it,  of  his  estete.     6  Ves.  239 ;  2  Williams  on  Ex.  774. 

In  the  foregoing  cases  the  corpus  of  the  property  was  given,  with  a  post- 
ponement of  payment  In  the  case  under  consideration,  there  is  no  pre- 
vious gift  of  the  property,  merely  a  disposal  of  part  of  the  property ;  and 
then  he  directs  :  ^^  So  soon  as  my  youngest  children  arrive  at  the  age  of 
eighteen  years,  or  marriage,  a  division  of  my  estate  to  be  made  amongst 
all  my  children  and  their  heirs  equally  as  the  nature  of  the  case  will  admit 
of."  The  gifl  and  payment  in  this  case  is  one  and  the  same  thing.  The 
time  appointed  for  the  division  of  the  property  or  its  payment  is  the  very 
essence  of  the  gift  of  it.  Therefi)re  the  legacy  did  not  vest  in  Mrs.  Under- 
wood.    1  Roper,  497,  500  ;  3  Ves.  363. 

White,  for  the  defendants,  asdd:  The  question  here  under  the  third 
clause  of  the  will  of  Thomas  Royster  is,  whether  the  bequest  contained  in 
it  became  vested  in  the  children  upon  the  death  of  the  testator,  if  so  this 
bill  cannot  be  sustained  by  complainants  as  the  heirs-at-law  of  Underwood 
and  wife.  It  is  a  rule  in  the  construction  of  a  will  that  it  must  be  so  con- 
strued that  the  whole  may  be  effectual  and  consistent     And  that  that  con- 

m 

strnction  is  most  favored  which  will  prevent  a  failure  of  the  bequest.  And, 
again,  that  the  words  of  a  will  must  be  taken  according  to  their  natural 
import  unless  some  obvious  inconvenience  or  incongruity  will  result  And 
that  the  construction  must  be  made  on  the  whole  will  taken  together,  and 
must  be  such  as  to  carry  into  effect  the  intention  of  the  testator.  4  Co- 
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mjns,  Dig.  193  and  the  authorities  there  referred  to.  With  these  principles 
in  view  lei  us  examine  the  will. 

The  testator  in  the  first  clause  of  the  will  directs  his  lands  to  be  sold  bj 
his  executors,  and  that  the  proceeds  of  the  sale  together  with  his  money 
and  the  outstanding  debts  due  him  be  [304]  laid  out  in  the  purchase 
of  another  tract  of  land,  and  a  deed  taken  for  the  same  to  all  his  children 
and  their  heirs.  Here,  then,  is  a  present  vested  interest  in  the  land  to  be 
purchased  with  the  large  fund  set  apart  for  that  purpose.  A  man's  land  is 
always  regarded  with  more  concern  than  his  personal  property.  And  when 
we  see  the  disposition  made  by  the  testator  of  this  fund  it  furnishes  a  strong 
evidence  that  he  did  not  intend  to  create  an  uncertain  and  contingent  inter- 
est in  the  balance  of  his  estate  which  he  gives  to  his  children. 

The  second  clause  gives  the  executors  the  power  to  sell  any  part  of  his 
perishable  estate  which  they  may  deem  expedient.  But  this  is  all  in  keep- 
ing with  the  balance  of  the  will.  It  is  evidently  subs^ervient  to  the  main 
design  that  his  children  shall  have  the  benefit  of  the  whole  of  his  property, 
bat  in  a  way  that  he  considers  will  be  most  for  their  interest 

We  come  now  to  the  third  clause.  And  I  will  observe  that  the  testator, 
in  making  a  will,  is  always  supposed  tnops  consilttj  and  therefore  a  liberal 
construction  is  placed  upon  it  in  order  to  effectuate  the  intent.  After  the 
whole  of  his  children  shall  arrive  to  manhood,  or  so  soon  as  his  two  young- 
est children  arrive  at  the  age  of  eighteen  years  or  marry,  then  he  says 
''Idirect'a  division  of  my  estate  to  be  made  amongst  all  my  children  and 
their  heirs  as  equally  as  the  nature  of  the  case  may  admit  of,"  &c.  <^  Then 
I  direct  a  division  of  my  estate."  Is  it  not  palpable  from  these  words  that 
he  intended  his  children  to  have  absolutely  his  property,  although  for  Bat> 
isfactory  reasons  he  thought  proper  to  postpone  the  division.  And  we  see 
what  these  reasons  were,  for  they  are  stated  in  the  first  part  of  this  clause. 
He  considered,  no  doubt,  that  his  family  could  be  better  supported  and  his 
children  educated  out  of  the  profits  by  its  being  kept  together  than  if  it 
were  then  divided.  His  sons  are  to  be  put  to  a  trade,  which  of  course 
would  render  it  improper  that  they  should  at  once  be  put  into  possession  of 
their  property. 

Suppose  the  testator  had  directed  his  property  forthwith  to  be  divided, 
then  there  would  be  no  question  about  its  being  a  vested  interest.  These 
words  ex  vi  temiini  in  reference  to  property  import  a  gift  The  idea  is 
precisely  the  same  if  it  is  to  be  divided  at  a  future  day,  the  time  of  enjoy- 
ment is  only  [305]  then  postponed.  These  words  in  reference  to  property 
are  as  strong  and  as  clearly  indicate  the  intention  to  create  a  vested  interest 
as  payable  or  to  be  paid  to  in  reference  to  pecuniary  legacies,  which  accord- 
ing to  all  the  decisions  will  have  that  effect.  2  Williams,  766 ;  1  Roper 
on  Legacies,  378.  The  presumption  of  law  is  that  the  testator  intended  it 
to  vest  immediately,  and  a  contrary  intent  must  be  clearly  indicated  before 
the  Court  wiU  place  that  construction  upon  it.     2  Williams,  769 ;  1  Roper, 
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877.  It  is  altogether  an  unnatural  construction  to  suppose  when  he  is 
making  his  children  the  sole  objects  of  his  bountj  that  he  did  not  intend 
them  to  have  his  property  absolutely  and  at  all  events. 

The  same  idea  is  carried  out  in  the  next  clause,  showing  that  all  the 
property  is  absolutely  for  his  children.  Such  of  them  as  marry  are  to  have 
a  portion  of  the  property  at  once,  keeping  a  sufficiency  for  the  younger 
children,  for  whom  the  executors  are  guardians.  They  are,  to  be  sure, 
directed  to  bring  it  in  at  the  division.  But  this  is  merely  directory  to 
them,  and  in  order  that  there  may  be  a  more  just  and  equal  division  among 
all  the  children.  A  common-sense  view  of  the  will,  it  seems  to  me,  can 
lead  to  but  one  opinion  about  it, — that  the  testator  intended  at  once  to  vest 
the  property,  and  merely  postponed  the  time  of  dividing  it.  A  strong  and 
irresistible  argument  in  the  law  against  the  opposite  construction  is  this : 
It  is  certain  the  testator  did  not  intend  to  die  intestate,  and  yet  that  is  the  * 
inevitable  consequence,  "  if  the  whole  of  his  children  shall  not  arrive  to 
manhood,  or  if  his  two  youngest  children  shall  not  arrive  to  the  age  of 
eighteen  or  marriage."  It  would  then  become  a  lapsed  legacy  and  this 
whole  bequest  would  fail.  2  Salkeld,  415  ;  2  Williams,  770.  It  will  be 
clearly  seen  by  reference  to  the  authorities  that,  in  a  will  like  this,  time 
cannot  be  regarded  as  annexed  to  the  sut)stance  of  the  gift.  2  Williams, 
767,  768,  770-773 ;  Fearne  on  Remainders,  note  553  ;  1  Roper,  382, 383- 
386-388,  particularly  Booth  v.  Booth,  4  Vesey,  400 ;  1  Johns.  Chan.  497, 
498 ;  2  Dev.  &  Bat.  589,  591-596-598. 

From  looking  into  the  authorities  it  will  be  seen  there  is  no  stern,  inflex- 
ible rule  of  the  law  which  is  applicable  to  all  [306]  circumstances  and  all 
cases.  And  there  are  exceptions  to  all  the  rules  which  have  been  adopted ; 
the  object  of  them  all  being  to  carry  into  effect  the  will  of  the  testator. 
See  Earl  v.  Gnm,  1  Johns.  Chan.  497,  498. 

If  our  construction  is  right  it  was  then  a  vested  interest  in  the  wife  of 
Underwood,  to  which  her  husband  and  his  representatives  would  be  entitled, 
and  must  pass  through  a  course  of  legal  administration.  Clancey  4-11, 
12  ;  6  Johns.  112,  117,  118 ;  1  Yer.  40,  41,  51-53 ;  4  Yer.  10,  14. 

The  words  "  and  their  heirs  "  in  the  third  clause  of  the  will,  it  is  evident 
are  words  of  limitation,  and  that  the  childreu  of  these  legatees  can  take 
only  through  succession  to  their  parents,  and  not  by  way  of  substitution. 
The  same  words  are  used  in  the  first  clause  of  the  will,  and  it  is  presumed, 
therefore,  with  the  same  meaning.  See  2  Dev.  &  Bat.  597,  where  that 
construction  is  placed  on  the  same  words. 

F.  B.  Fogg,  on  the  same  side,  cited  Perry  v.  Rhodes,  2  Murphy,  140  ; 
Doe  V,  Prigg,  8  Barn.  &  Al.  231 ;  Doe  v.  Jesson,  2  Bligh,  1 ;  6  Man- 
ford,  156  ;  1  Hill,  S.  C.  358 ;  Orford  v.  Churchill,  3  Ves.  &  Beames,  59  ; 
1  Jacob  &  Walker,  388,  note  2 ;  Hayes's  Elementary  Essay  on  the  Con- 
struction of  Limitations  to  Heirs,  &c.  A  devise  to  children,  sons,  &c.,  dif- 
fer in  nothing  from  a  designation  of  individuals  by  name,  except  that  a 
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devise  to  Reveral  nominatim  as  tenants  in  common  fails  as  to  the  shares  of 
those  dying  before  the  testator.  Roper  on  Legacies,  46.  When  a  testator 
is  clothed  with  the  character  of  a  parent,  it  being  his  duty  to  provide  for 
his  children  at  his  death,  a  court  of  equity  pr&sumes  that  he  intended  to 
do  so  by  his  testament  Holloway  v,  Holloway,  5  Yes.  403;  Butter 
v.  Ommaney,  4  Russell,  70;  3  Con.  Eng.  Ch.  572;  1  Randolph,  319; 
4  Henning  <Sb  Munford,  411. 

Reese,  J.,  delivered  the  opinion  of  the  Court.  —  The  rights  of  the  com- 
plainants to  maintain  this  bill,  under  the  circumstances  which  have  occurred, 
depends  upon  such  a  construction  being  given  to  the  will  of  their  grand- 
father, Thomas  Royster,  as  shall  establish :  1.  That  the  bequests  of  the  will 
did  not  upon  the  death  of  the  testator,  vest  a  [307]  personal  interest  in 
the  children  of  the  testator  to  the  property  mentioned  in  the  third  clause 
of  the  will,  but  that  the  same  was  contingent  upon  the  arrival  of  the  younger 
children  to  the  age  of  eighteen  years,  or  upon  their  marriage.  And,  2.  In 
the  event  which  has  happened,  of  the  death  of  one  of  them,  the  mother  of 
the  complainants,  before  the  arrival  of  that  period,  that  the  complainants, 
upon  the  arrival  of  the  period  referred  to,  are  entitled  to  claim  a  division 
of  the  property  under  and  by  virtue  of  the  will,  as  being  substituted 
to  their  deceased  parent  by  force  of  the  term  '^  heirs,"  in  the  direction  which 
is  given,  that  an  equal  division  should  take  place  among  all  the  children  and 
their  "heirs." 

1.  Was  the  interest  vested  or  contingent  ?  This,  of  course,  depends  upon 
.the  intention  of  the  testator,  to  be  collected  from  the  entire  instrument. 
Whatever  rules  of  construction  courts  of  justice  may  have  adopted  in  ques- 
tions of  this  sort,  are  to  be  considered  as  guides  in  exploring  doubtful  inten- 
tion. There  is  no  rule  of  property,  no  principle  of  public;  policy,  to  exert  a 
controlling  influence.  If  the  purpose  of  the  testator  was  to  annex  time  to 
the  gift,  so  as  to  make  it  essential  to  the  gift,  then  the  interest  is  contingent. 
But  if  his  purpose  was  merely  to  postpone  the  division  and  distribution  of 
his  property  to  the  time  indicated,  intending  it,  at  all  events,  to  belong  to 
his  children,  then  the  interest  was  vested. 

That  the  latter  was  the  intention  of  the  testator,  we  think  manifest  from 
several  considerations.  And  first,  the  whole  estate,  real  and  personal,  was 
to  be  enjoyed  by  all  his  children,  as  a  class.  They  were  the  exclusive 
objects  of  his  bounty,  and  equally  the  objects  of  his  bounty.  Not  a  cent  is 
given  to  any  other  person  ;  nor  is  there  any  limitation  over  in  favor  of  chil- 
dren or  other  person.  The  entire  corpus  of  his  estate,  and  all  the  inter- 
mediate profits  were  to  belong  to,  and  to  be  enjoyed  by,  his  children  and  his 
wife,  the  interest  with  the  latter  determining  with  her  life.  Perhaps  no 
case  can  be  found,  marked  by  this  equal  and  exclusive  bounty  to  children, 
and  where  the  bequest  embraces  the  whole  estate,  in  which  it  has  been 
insisted  that  the  gift  itself  was  contingent,  merely  upon  the  ground  that 
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the  formal  words  of  [308]  donation  were  conDected  with  those  which 
indicated  the  time  of  enjoyment. 

The  cases  upon  this  subject,  which  constitute  a  somewhat  vexed  branch 
of  legal  learning,  have  been  mostly  those  where  legacies,  bearing  no  large 
proportion  to  the  corpus  of  the  estate,  have  been  given  to  persons  other  than 
the  heir-at-law,  or  those  entitled  to  the  residue  under  the  will.  There  are 
some  general  principles  stated,  and  well  stated,  bj  an  able  judge,  in  the 
recent  case  of  Yanhook  v.  Vanhook,  1  Dev.  &  Bat.  589,  which  strength- 
ens the  view  of  the  case  which  we  are  now  taking.  ^*  The  law,"  he  says, 
^*  leans  in  favor  of  the  vesting  of  legacies,  because  the  convenience  of  the 
legatees  and  the  interests  of  society  are  opposed  to  the  tying  up  of  property, 
and  keeping  it  out  of  the  commerce  of  life.  It  favors  the  vesting  of  legacies, 
more  especially  when  given  to  children,  or  those  standing  in  a  like  relation 
to  the  testator,  because  it  presumes  that  testators  naturally  desire  that  the 
families  of  legatees,  who  die  before  the  time  for  actual  receipt  of  the  legacy, 
shall  succeed  to  the  provision  made  for  their  parents.  And  it  also  favors  the 
vesting  of  legacies,  because  it  will  not  intend  that  the  testator  meant  to  die 
partially  intestate.'* 

2.  We  think  the  interest  in  this  case  a  vested  one,  because  there  is  no 
doubt  that  the  land,  directed  by  the  first  clause  of  the  will  to  be  purchased 
by  the  proceeds  of  the  Virginia  land,  the  cash  on  hand,  and  the  outstanding 
debts,  was,  by  the  very  terms  of  the  devise,  vested  in  all  the  children.  What 
reason  could  exist  why  the  testator  should  direct  a  sale  of  his  land,  and  that 
the  proceeds,  cash  on  hand,  and  debts,  should  be  vested  in  other  lands,  and 
should  be  absolutely  and  at  once  given  to  his  children,  while  their  interest, 
in  his  negroes  and  other  property  was  to  be  contingent  ?  And  besides,  it 
appears  from  other  parts  of  the  wiU,  that  the  power  and  control  of  the 
executors,  and  tei^tamentary  guardians  over  this  real  estate,  directed  to  be 
purchased,  were  to  be  coextensive  with  that  over  the  balance  of  the  prop- 
erty, and  the  division  which  they  are  directed  to  make  among  the  children 
and  their  heirs,  embraces  as  well  that  real  estate  as  the  rest  of  the  property. 

[309]  3.  Again,  those  clauses  of  the  will  which  appropriate  the  profits 
of  the  estate  to  the  education  of  the  children,  and  the  support  of  the  family ; 
which  direct  the  surplus  of  these  profits  to  accumulate  for  the  benefit  of  the 
estate,  and  of  those  to  whom  it  is  ultimately  to  be  paid  over,  and  which  em- 
power the  executors  to  place  a  portion  of  the  corpus^  or  principal  of  the 
estate,  in  the  hands  of  certain  of  the  children  upon  loan,  subject  to  be 
brought  into  contribution  or  collection,  in  the  ultimate  division  of  the  real 
and  personal  property,  involve  in  their  efi^ect  and  operation,  and  are  evi- 
dence of  a  present  gift  of  the  body  of  the  estate  to  the  children  of  the  tes- 
tator. 

It  is  well  settled  with  regard  to  pecuniary  legacies,  that  however  in  point 
of  terms  and  form  the  gift  itself  and  the  time  of  payment  may  be  annexed ; 
still,  if  interest  upon  the  legacy  is,  in  the  mean  time,  given  to  the  legatee, 
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ihe  legacy  itself  is  vested.  In  this  case,  all  the  children  and  heirs-at-law 
of  the  testator  constitute,  as  it  were,  one  legatee ;  and  the  entire  profits  of 
the  estate  are  to  he  enjoyed,  or  to  accomulate  for. the  benefit  of  this  legatee. 
The  legacy  itself,  therefore,  by  the  authorities  applicable  to  these  circum- 
stances, will  be  held  to  vest. 

4.  Again,  the  case  of  Booth  v.  Booth,  4  Yes.  404,  establishes,  that  where 
a  bequest  is  of  a  residue,  and  the  words  are  such  as,  in  case  of  a  legacy 
merely,  would  have  made  the  legacy  contingent,  the  bequest  of  the  residue 
shall  not  be  so  held ;  and  upon  this  distinction,  that  it  is  difficult  to  suppose 
that  the  testator  meant  to  die  intestate  as  to  the  residue.  The  distinction 
adopted  by  this  authority  applies  with  more  force  to  the  facts  of  the  case 
before  us  than  to  those  of  the  case  in  which  it  was  taken. 

2.  But  if  the  legacies  in  the  present  case  were  contingent,  still  the  com- 
plainants in  the  event  which  has  happened  could  not  maintain  their  suit 
The  word  ^'  heirs "  is  used  three  several  times  in  the  will,  and  in  each 
instance  as  a  term  of  limitation.  There  is,  clearly,  nothing  in  the  will  to 
control  the  obvious  and  legal  meaning  of  the  term,  so  as  to  embrace  grand- 
children, and  substitute  them  as  purchasers  under  the  will.  It  is  unneces- 
sary, however,  to  dwell  upon  this  point,  or  [310]  to  sustain  the  opinion  an- 
nounced, by  a  reference  to  authorities,  numerous  though  they  be,  upon  this 
head  of  juridical  discussion ;  for  however  clear  the  point  may  be,  and  we 
certainly  deem  it  so,  it  is  rendered  unnecessary  to  a  decbion  of  the  case,  by 
the  view  taken  of  the  first  question. 

The  decree,  therefore,  will  be  reversed  and  the  bills  be  dismissed,  but 
without  costs. 


Nashville.   December  Term,  1838* 
HARPER  V.  LINDSEY. 

Crahobby.  Comtraction — qteeific  tzectUUm,  Agreements  will  be  interpreted  and  specifl- 
callj  executed,  according  to  the  prerailing  intent  of  the  parties.  [Ace  Barton  v.  Bird, 
1  Tenn.  66.] 

Vendor  ard  Vbrdeb.  Contract — intenL  In  a  contract  for  the  sale  and  purchase,  at  a 
grofls  sum,  of  a  given  number  of  acres,  off  the  toeat  end  of  the  vendor* t  traetf  to  come  to  a 
roadj  thence  in  the  direction  of  a  certain  fence,  to  aepecifiedpointf  the  vendee  wiU  be  entitled 
to  the  named  quantity  of  acres,  though  not  included  between  the  west  end  of  the  tract, 
the  road  and  the  line,  run  thence  to  the  point. 

Sams.  Same.  Vendee  of  residue.  The  construction  of  the  contract  will  be  the  same  towards 
a  subsequent  contractor  for  the  residue  of  the  tract,  after  the  llrst  vendee^s  purchase  should 
be  surveyed. 

Isaac  Lindsey  sold  to  Robert  Harper  a  parcel  of  land,  and  gave  him  a 
memorandum  of  the  contract,  of  the  following  tenor :  — 

""  Received  of  Robert  Harper  $1000  in  full,  for  127^  acres  of  land,  of 
the  toest  end  of  my  iractj  on  which  I  now  Kvtj  adjoining  the  said  Harper  and 
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John  P.  Wagner.  Tis  also  understood  that  said  Harper  comes  to  the  Madi- 
sonville  road,  and  from  thence  with  the  direction  of  my  cotton-patch  fence 
to  the  mouth  of  the  gut  on  the  river,  this  17th  October,  1834." 

Lindsey  next  sold  the  residue  of  the  tract  to  James  M.  Gray,  and  the  fol- 
lowing memorandum  of  the  agreement  between  them  was  executed  under 
their  hands  and  seals:  — 

'^  Memorandum  of  an  agreement  this  day  made  and  entered  into  between 
James  M.  Gray  and  Isaac  Lindsey,  for  a  portion  of  land  on  Cumberland 
River,  known  as  Lindsey's  land,  part  of  the  tract  whereon  he  did  live, — 
all  except  the  portion  told  to  Robert  Harper.  The  said  Gray  is  to  take  aU 
the  [311]  land  after  Harper^s  is  surveyed,  at  $8.00  per  acre,  and  to  pay 
$250  next  Christmas,  and  the  balance  in  two  equal  annual  payments  there- 
after ;  and  the  said  Gray  is  to  have  possession  of  all  the  land  and  privileges 
thereon.     In  witness  our  hands  this  28th  day  of  February,  1835." 

It  was  found,  upon  making  a  survey,  that  to  run  to  the  Madison ville 
road,  and  from  thence  with  the  direction  of  the  fence  to  the  gut  on  the 
river,  would  not  include  127^  acres  of  land,  but  that  there  would  be  a 
deficiency  of  twenty-five  or  thirty  acres.  Harper  insisted  upon  having  his 
complement  of  acres  "  off  the  west  end  of  the  tract,"  according  to  the  first 
clause  in  the  memorandum.  On  the  other  hand,  Lindsey  thought  that  he 
was  only  bound  to  convey  the  land  included  within  the  boundaries  specified 
in  the  second  clause. 

On  the  23d  of  December,  1835,  Lindsey  tendered  Harper  a  deed  accord- 
ing to  his  construction,  which  Harper  would  not  accept.  And  on  the  29 tb 
of  the  same  month  he  filed  his  bill  in  the  Chancery  Court  at  Gallatin 
against  Lindsey,  to  have  a  specific  performance  of  the  contract ;  and  the 
matter  of  dispute  between  them  of  course  was  as  to  its  true  construction. 

On  the  22d  of  July,  1836,  they  entered  into  a  written  agreement  of 
compromise,  in  which  it  was  conceded  by  Lindsey  that  Harper  should  have 
the  quantity  of  land  claimed  by  him,  and  the  mode  of  making  the  survey 
was  prescribed,  and  persons  were  named  by  whom  the  survey  should  be 
made.  Lindsey  failed  to  comply  with  this  contract,  and  it  was  made  the 
subject  of  a  supplemental  bill,  filed  by  Harper  on  the  8th  of  September, 
1836.  On  the  17th  of  October,  1836,  Gray  filed  a  cross-bill  to  make  him- 
self a  party  to  the  litigation,  in  which  he  considered  himself  interested 
under  his  contract  with  Lindsey  for  the  purchase  of  the  residue ;  since,  if 
Harper  succeeded  in  obtaining  127^  acres  off  the  west  end  of  the  tract, 
he  would  include  a  spring  which  was  valuable,  and  formed  an  object  in  the 
purchase  of  the  residue. 

There  was  much  parol  testimony  taken  in  the  cause,  but  it  would  be 
impertinent  to  state  it,  because  the  case  was  decided  upon  the  written  con- 
tracts themselves  without  reference  to  any  thing  extrinsic. 

[312]    On  the  hearing  before  Chancellor  Bramlitt,  at  April  term, 
1838,  his  Honor  decreed  that  Lindsey  should  specifically  execute  the 
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agreement  between  them  by  conveying  Harper  127^  acres  of  land,  and  he 
ordered  a  survey  to  ascertain  the  boundaries.  And  Harper  was  ordered  to 
pay  the  costs  of  his  own  depositions.  His  Honor  dismissed  the  cross-bill 
with  costs.  From  this  decree  Lindsey  and  Gray  respectively  appealed  in 
error. 

White,  for  Harper,  said :  Is  it  the  true  construction  of  Harper's  con- 
tract that  he  is  not  entitled  to  any  land  east  of  the  Madisonville  road,  the 
cotton-patch  fence  and  the  mouth  of  the  gut  on  the  river  ? 

Suppose  the  writing  had  stopped  at  the  end  of  the  first  clause,  would 
there  have  been  any  doubt  or  controversy  about  it  ?  Harper  is  to  get  127^ 
acres  of  land  for  $1000  off  the  west  end  of  the  tract.  That  is  the  impor- 
tant and  controlling  call,  and  what  was  evidently  most  had  in  view  by  the 
parties.  Harper  is  authorized  to  go  sufficiently  far  east  to  get  the  quantity 
of  land,  no  matter  how  far  it  may  carry  him  in  that  direction.  There  is  no 
limitation  in  this  clause  of  the  writing. 

Advert  now  to  the  latter  clause,  and  see  if  the  former  is  at  all  controlled 
or  restrained  by  it. 

'^  It  is  also  understood,'*  &c,  that  is,  something  further,  something  addi- 
tional to  the  main  contract,  that  the  said  Harper  comes  to  the  Madisonville 
road,  &c.  Under  all  circumstances  he  is  compelled  to  come  that  far,  and 
we  see  from  the  proof  Harper  was  to  pay  for  the  overplus,  if  any.  This  is 
really  a  substantive  and  independent  agreement,  the  price  only  is  left  out, 
but  understood  by  the  parties. 

But,  suppose,  in  coming  to  the  Madisonville  road.  Harper  does  not  get 
his  127^  acres,  is  there  any  thing  to  restrain  him  from  going  beyond  it? 
Not  at  all.  The  first  clause  is  then  left  to  operate  in  full  force.  Harper 
is  to  have  his  127^  acres  of  land,  no  matter  how  far  east  it  may  be  necessary 
for  him  to  go.  These  words  are  not  used  to  indicate  the  ultimate  eastern 
boundary.  If  that  had  been  the  object  Lindsey  would  have  said  he 
received  $1000  for  that  part  of  the  tract  lying  west  of  the  boundary, 
without  reference  to  quantity.  Lindsey,  no  doubt,  supposed  there  would 
be  127^  acres  west  [313]  of  the  road  and  more.  But  still,  if  he  should 
turn .  out  in  point  of  fact,  to  be  mistaken,  he  does  not  intend  to  deprive 
Harper  of  his  full  quantity.  And,  therefore,  no  language  is  used  to  re- 
strain him  from  going  east  of  the  road  and  fence,  if  necessary  for  that 
purpose. 

Let  us  examine  this  with  reference  to  some  principles  of  acknowledged 
authority.  In  the  first  place,  it  is  a  rule  with  regard  to  deeds  (and  it  is 
giving  them  greatly  the  advantage  in  the  argument  to  compare  this  loose 
memorandum  with  a  deed),  that  the  intention  of  the  parties  must  be  carried 
into  efiect  if  possible,  unless  it  stands  opposed  to  some  established  rule  of 
law.  Again,  in  construing  an  instrument,  the  whole  of  it  must  be  taken 
together ;  and  such  a  construction  must  be  placed  upon  it  as  to  give  effect 
to  the  whole  instrument,  so  that  every  part  of  it,  and  every  word,  may 
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operate  if  possible.  And  again,  a  deed  mast  be  construed  most  stronglj 
against  the  grantor,  and  every  exception  in  the  deed,  and  every  uncertainty 
are  to  be  taken  favorably  for  the  grantee,  d  Hay.  243 ;  1  Johns.  Cases, 
402  ;  3  Johns.  395  ;  16  Johns.  178, 179 ;  4  Cruise  Dig.  tit.  32,  c.  23  ;  Shep. 
Touch.  82,  83 ;  Cowper,  600 ;  8  Johns.  406;  Coke  Litt  183  a.;  9  East, 
15;  3  Johns.  387. 

With  regard  to  the  intention,  is  it  not  clear  that  Harper  is  to  get  at  all 
events,  127^  acres  of  land,  no  matter  how  far  east  it  might  carry  him  ? 
And  that  the  second  clause,  so  far  from  restraining  him  to  any  particular 
boundary,  was  intended  merely  to  compel  him  to  go  to  a  particular  point, 
even  if  it  should  exceed  the  quantity  ?  This  is  wholly  different  from  the 
class  of  cases  arising  upon  deeds  where  the  boundary  is  ascertained,  calling 
for  natural  or  artificial  objects.  Then  you  must  go  to  those  objects  disre- 
garding course,  and  distance,  and  quantity.  This  ia  an  executory  contract, 
and  it  is  palpable  it  never  was  intended  to  be  a  precise  ascertainment  of 
boundary. 

Upon  the  construction  which  I  contend  for,  every  part  of  the  instrument 
can  have  its  effect  Harper  gets  his  127^  acres.  He  comes  to  these 
different  points.  He  goes  beyond  them  to  be  sure,  but  there  is  no  language 
used  which  prevents  him  from  so  doing.  But,  suppose  it  is  uncertain  from 
•the  [314]  instrument  (and  that  is  the  most  it  can  plausibly  be  contended 
for),  whether  Harper  is  to  go  east  of  these  boundaries,  then  the  principle  is 
that  this  is  to  operate  in  favor  of  the  grantee.  Here,  in  the  first  place, 
127^  acres  is  to  be  conveyed  without  any  limitation  of  boundary.  The 
•second  clause,  if  it  operate  as  argued  for,  is  in  the  nature  of  an  exception 
to  the  general  clause ;  and  it  must  appear  then  clearly,  that  the  land  east 
'of  this  boundary  is  excepted,  which  it  does  not. 

Washington,  for  Lindsey  and  Gray,  said.  The  only  question  arising  in 
rlhis  case,  is  as  to  the  construction  of  Harper's  contract ;  for  whatever  that 
may  be.  Gray  is  certainly  entitled  to  the  whole  of  the  residue  of  the  land. 

1.  The  written  contract  must  speak  for  itself,  and  be  interpreted  by  its 
•own  terms,  without  reference  to  any  thing  but  what  is  contained  upon  its 
iace.  1  Johnson's  Ch.  282 ;  14  Johnson,  32,  33 ;  3  Starkie  on  £v.  995 
et  seq. 

2.  The  specification  of  any  thing  in  a  contract  is  an  exclusion  of  things 
.not  specified.     1  Johnson's  Chan.  183. 

3.  The  call  for  natural  or  artificial  objects  in  a  contract  will  control  the 
caU  ibr  quantity. 

4.  The  construction  of  this  contract  insisted  upon  by  Harper,  is  most 
•unreasonable ;  inasmuch  as  it  does  not  adnyt  of  loss  on  his  part,  and  by 
possibility  might  subject  Lindsey  to  great  loss.  There  is  no  mutuality  in 
Harper's  construction  of  the  contract. 

5.  There  has  been  no  practical  interpretation  of  the  contract  by  the 
parties  themselves,  confirming  Harper's  opinion  of  it 
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TuRLEY,  J.,  delivered  the  opinion  of  the  Court.  This  is  a  bill  for  the 
specific  performance  of  the  following  written  contract :  "  Received  of 
Robert  Harper,  one  thousand  dollars  in  full,  for  one  hundred  and  twenty- 
seven  and  ft  half  acres  of  land,  off  the  west  end  of  mj  tract,  on  which  I 
now  live,  adjoining  the  said  Harper  and  Jno.  P.  Wagner ;  it  is  also  under- 
stood, that  said  Harper  comes  to  the  Madisonville  road,  and  from  thence 
with  the  direction  of  mj  cotton-patch  fence,  to  the  mouth  of  the  gut  on  the 
river." 

Now  it  is  contended  that  this  is  a  contract  to  purchase  [315]  land  by 
metes  and  bounds,  and  that  the  complainant  is  entitled  to  no  land  east  of 
the  Madisonville  road ;  though  he  loses  by  this  construction  of  his  con- 
tract, thirty  or  forty  acres  of  the  quantity  bought  and  paid  for  by  him.  Is 
this  the  legal  construction  of  the  contract?  We  think  not  This  contract 
is  executory,  and  must  receive  such  a  construction  as  will  accord  with  the 
intention  of  the  parties  at  the  time  it  was  made.  The  intention  was  to  sell 
and  buy  127^  acres  of  land,  to  be  laid  off  on  the  western  end  of  the  tract 
This  quantity  was  paid  for.  The  second  intent  was  to  make  the  Madison- 
ville road  and  a  line  running  from  thence,  in  the  direction  of  the  cotton- 
patch  fence  to  the  river,  the  eastern  boundary,  it  being  thought  to  be  a 
convenient  one,  and  to  contain,  at  least,  a  sufficient  quantity  of  land  to 
comply  with  the  contract,  perhaps  more. 

Here,  then,  are  two  intents  in  a  contract,  contradictory  to  each  other, 
both  of  which  cannot  be  enforced.  If  complainant  receive  the  quantity  of 
land  purchased  by  him,  the  Madisonville  road,  and  a  line  from  thence  to 
the  river,  cannot  be  made  the  eastern  boundary.  If  the  Madisonville  road 
be  made  the  eastern  boundary  then  the  complainant  loses  thirty  or  forty 
acres  of  his  land,  and  the  consequent  amount  of  his  purchase-money. 
Which  interest  must  prevail  ?  Both  law  and  justice  say  the  primary.  It 
was  not  the  intention  of  the  complainant  to  buy,  nor  of  defendant  to  sell, 
the  land  to  be  limited  by  a  line  from  the  Madisonville  road  to  the  river, 
unless  that  should  equal  127^  acres,  the  quantity  paid  for.  But  the  inten- 
tion was,  that  the  complainant  should  make  the  Madisonville  road  his 
eastern  boundary,  although  it  might  include  more  land  than  the  127^  acres 
contracted  for.  Then,  as  between  Harper  and  Lindsey,  the  complainant  is 
entitled  to  have  the  lines  of  his  land  extended  east  of  the  Madisonville 
road,  so  as  to  give  to  him  127^  acres,  the  quantity  which  he  intended  to 
purchase. 

But  it  is  further  contended  for  James  M.  Gray,  who  has  become  a  party 
to  this  suit  by  a  cross-bill,  that  after  the  contract  between  Harper  and 
Lindsey  he  became  the  purchaser  of  the  remainder  of  the  tract  of  land 
from  Lindsey,  and  [316]  that  Harper's  line  cannot  be  extended  east  of  the 
Madisonville  road  to  his  injury. 

Gray  stands  in  no  more  favorable  attitude  in  relation  to  Harper's  right 
than  Lindsey.  His  purchase  was  made  afler  Harper's,  his  contract  is  exec- 
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utorj,  and  therefore,  as  Harper's  contract  was  first  in  point  of  time,  he  is 
first  in  point  of  right  But,  in  truth,  Gray  only  purchased  the  residue  of 
the  tract  after  Harper's  was  surveyed.  This  of  itself,  independently 
of  the  principle  ahove  laid  down,  would  give  Harper  the  right  as  against 
him  to  have  his  land  laid  off  according  to  the  legal  construction  of  his 
contract,  he  being  only  entitled  to  the  residue  afler  Harper's  claim  had 
been  satisfied. 

We  therefore  think  there  is  no  error  in  the  proceedings  of  the  Chancery 
Court,  and  affirm  the  decree. 

NoTB.  —  The  rule  of  interpretation,  of  which  this  case  is  an  example,  is  tims  ex- 
pressed in  a  late  work,  Lieber's  Political  and  Legal  Hermeneutics,  §  xiv.  18 :  "  The 
general  and  superior  object  cannot  be  defeated  by  a  less  general  and  inferior  direction ; 
and,  in  general,  the  higher  prevails  over  the  lower,  the  principal  over  the  specific 
direction."    18  American  Jurist,  80. 

The  following  remarks  and  authorities  relate  to  the  construction  of  deed»  where  the 
maei  and  bounds  are  regarded  as  the  superior  object,  and  the  quantity  as  the  inferior 
and  less  general  direction. 

In  a  conveyance  of  land  by  deed,  in  which  the  land  is  certainly  bounded,  it  is  very 
immaterial  whether  anj,  or  what  quantity,  is  expressed,  for  the  description  by  boun- 
daries is  conclusive.  And  when  the  quantity  is  mentioned  in  addition  to  a  description 
of  the  boundary,  without  any  covenant  that  the  land  contains  that  quantity,  the  whole 
must  be  considered  as  a  mere  description ;  for  the  quantity  mentioned  is  an  uncertain 
part  of  the  description,  and  must  yield  to  the  location  by  certain  boundaries,  in  case 
of  a  disagreement,  whether  the  quantity  mentioned  is  more  or  less  than  the  quantity 
actually  contained  within  the  limits  expressed.  Per  Parsons,  C.  J.,  in  Powell  v.  CUrk, 
6  Mass.  855.  And  see  upon  this  subject,  Sugden  on  Vendors  and  Purchasers,  c.  6,  §  8, 
Am.  ed.,  where  numerous  American  cases  are  collected  upon  this  litigated  point  of 
law.  Hofihian  v.  Johnson,  1  Bland's  Maryland  Chy.  180 ;  Pringle  v.  Samuel,  1  Littell, 
44 ;  Brown  v.  Parish,  2  Dana,  9 ;  8  Wheeler's  American  Common  Law  Cases,  286, 
287. 


Nasliville.    December  Term,  1888. 
PEACOCK  V.  TOMPKINS. 

[317]  Chancxbt.  Debtor  and  Creditor,  Amgnment^  what  stipulation  in  wiU  vitiate.  If  an 
assigning  debtor  make  his  note,  at  the  time  of  the  assignment,  to  the  creditor,  not  to  secure 
a  debt  then  due,  or  advance  then  made;  bat  in  consideration  of  the  creditor's  verbal 
promise  to  allow  him  a  further  credit,  to  support  his  family,  or  carry  on  his  business,  and 
such  note  purport  to  be  secured  by  the  assignment  amongst  the  real  debts  mentioned  in  it, 
—  the  deed  will  be  set  aside,  at  the  suit  of  a  judgment  creditor  of  the  assignor,  as  fraudu- 
lent and  void  in  law.  [See  Sugg  r.  Tilman,  2  Sw.  210;  Neuffer  v.  Pardue,  8  Sn.  194, 
citing  this  case.] 

Same.    Same,     Assignment  annulled  for  constructive  fraud,  how  assignee  to  account.    If  an 
assignment  for  the  payment  of  debts  embrace  some  effects  which  are  liable  to  execution  at 
law,  and  some  that  are  not,  and  it  be  set  aside  for  constructive  fraud,  at  the  suit  of  a  judg- 
ment creditor  of  the  assignor,  the  assignee  will  account — 
To  the  judgment  creator,  — 

1.  For  such  effects  as,  existing  in  specie  when  the jf.  fa.  was  issued,  would,  in  the  ab- 

sence of  the  deed  of  trust,  have  been  subject  to  its  Uen. 

2.  For  the  proceeds  of  such  effects. 
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To  aU  the  crtditort  parUes  in  the  tuU,  — 

3.  For  all  effects  in  bis  hands  not  subject  to  execution,  as  choses  in  action^  &c. 

And,  having  converted  the  debtor*s  effects  into  cash,  he  will  be  allowed  a  credit  for  so  much 
thereof  as  he  had  applied  to  the  satisfaction  of  his  own  debt,  if  himself  a  creditor;  or  of  any 
other  6or4  Jide  debt  paid  by  him  as  assignee,  before  the  complainant's  lien  attached:  as 
also  for  all  reasonable  charges  and  commissions  for  care,  and  sole  of  effects,  and  collections. 

Ames  V.  Blunt,  6  Paige,  540;  Grover  v.  Wakeman,  11  Wendell,  187,  cited  and  approved. 
Seepostj  Ewing  v.  Cantrell,  864.    [See  Clements  v.  Moore,  6  Wall.  812.] 

• 

William  Turner,  a  hatter  of  Gallatin,  became  indebted  for  materials 
in  bis  business  and  other  merchandise,  to  J.  R.  A.  Tompkins,  in  about 
the  sum  of  $323.31 ;  to  Patterson  and  Tompkins  in  the  sum  of  $100;  to 
Daniel  McAuly  in  the  sum  of  $146 ;  to  D.  d;  A.  McAuly  in  the  sum  of 
$629.14 ;  to  B.  i&  J.  H.  Peyton  in  the  sum  of  $447 ;  and  to  James  Pea- 
cock, of  Nashville,  for  materials  in  his  business  exclusively,  in  the  sum  of 
$1072.08.  On  the  7th  July,  1837,  in  order  to  secure  the  four  first-named 
debts  he  conveyed  in  trust  to  Charles  Lewis,  by  deed,  his  "  frame  shop  as 
it  stood  on  a  lot  of  James  L.  McKoins,  in  South  Gallatin,  together  with 
four  kettles,  one  lead  and  three  casts,  tjien  in  said  shop  ;  all  his  stock  of 
furs ;  all  his  finished  and  unfinished  hats,  hat  trimmings,  and  finishing  tools 
of  every  description ;  all  his  notes  due,  and  book  accounts  then  due,  or 
thereafter  to  fall  due ;  all  his  household  and  kitchen  furniture,  consisting  in 
part  of  one  press,  one  bureau,  one  [318]  set  tables,  three  beds,  bedsteads 
and  furniture,  two  sets  Windsor  chairs,  and  every  article  of  furniture  of 
house  and  kitchen  that  he  possessed ;  also  one  horse  and  carryall  and  gear ; 
and  one  writing-desk  and  counter."  The  debts  in  question  amounted  to 
$1198.45,  and  the  property  was  estimated  to  be  worth  about  $1600.  To 
cover  the  deficiency,  and  probably  to  secure  himself  a  further  credit  with 
J.  R.  A.  Tompkins  and  D.  &  A.  McAuly,  Turner  executed  his  two  notes 
of  the  same  date  with  the  deed,  one  to  Tompkins  for  $300,  to  be  due  on 
the  2dth  of  December,  1837,  the  other  to  McAulys  for  $200,  to  be  due  on 
the  1st  of  January,  1838.  On  the  next  day,  in  order  to  secure  his  debt  to 
Peytons,  he  executed  another  deed  to  R.  H.  Lewis,  conveying  to  him  "  one 
frame  shop  on  a  lot  of  James  L.  McKoins,  in  South  Gallatin,  together  with 
four  kettles,  one  lead  and  three  casts  then  in  said  shop ;  all  his  stock  of 
furs ;  all  his  finished  and  unfinished  hats,  hat  trimmings,  and  all  other  mate- 
rials in  said  shop,  and  his  tools  and  furniture  of  every  description  apper- 
taining to  the  same ;  together  with  all  his  notes,  dues,  obligations,  and  book 
accounts  then  due,  or  thereafter  to  fall  due,  in  the  pursuit  of  his  trade  ;  also 
one  horse,  carryall,  and  gear,"  in  trust  if  there  should  be  sufiicient  lefl  after 
discharging  the  four  debts  secured  by  the  deed  to  Charles  Lewis,  or  in  the 
event  that  deed  should  be  vitiated  or  set  aside,  and  Turner  should  not  pay 
Peytons  by  the  1st  of  January,  1838,  then  the  trustee  was  to  sell  the  prop- 
erty to  raise  a  fund  to  pay  said  demand,  &c. 

On  the  20th  of  January,  1838,  Turner  appeared  in  the  Circuit  Court  of 
Davidson,  and  confessed  judgment  in  favor  of  Peacock  for  the  amount  of 
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his  demand,  $1072.08.  On  this  judgment  a  fi^fa,  was  sned  out  on  the 
28th  of  January,  1838,  directed  to  the  sheriff  of  Sumner  which  came  to  his 
hands  on  the  29th,  and  was  returned  the  same  day  nulla  bona. 

Thereupon,  on  the  Sd  of  February,  1838,  Peacock  filed  his  bill  in  the 
Chancery  Court  at  Gallatin  against  the  parties  to  the  first-mentioned  deed 
of  trust,  stating  that  Turner  had  been  allowed  to  retain  the  possession  of, 
and  consume  the  property  mentioned  in  the  deed,  which  he  charged  to  be 
therefore  [319]  fraudulent,  and  especially  as  to  the  note  for  $300  to  Tomp- 
kins, and  the  note  for  $200  to  McAulys,  and  praying  that  it  might  be  so 
declared,  and  that  the  property  therein  mentioned  might  be  subjected  to 
the  satisfaction  of  his  demand,  &c 

The  parties  to  the  deed  filed  a  joint  answer.  Lewis,  the  trustee,  dis- 
claimed all  knowledge  of  the  facts,  and  referred  himself  to  the  answer  of 
his  co-defendants.  The  other  defendants  stated  that,  ^*  with  regard  to  the 
books,  notes,  and  accounts  of  Turner,  they  had  been  at  once  delivered  by 
Turner  to  the  trustee,  and  handed  over  by  him  to  J.  R.  A.  Tompkins,  who, 
by  consent  of  all  parties  in  interest,  was  to  collect  them  and  apply  the 
money  to  the  satisfaction  of  the  debts  specified  in  the  deed.  With  regard 
to  the  rest  of  the  property,  it  was  likewise  delivered  over  to  the  trustee. 
There  was  a  considerable  quantity  of  unfinished  materials  on  hand  for  mak- 
ing hats,  which  would  have  been  sacrificed,  unless  some  one  could  have 
been  got  to  attend  to  the  business  and  finish  the  hats ;  and  it  was  therefore 
agreed  that  Turner  should  continue  in  the  shop,  as  agent  for  the  defendants, 
until  the  1st  January,  1838,  and  finish  the  hats  on  their  account.  He  was 
likewise  permitted,  as  agent  of  the  defendants,  to  sell  any  of  the  hats  in  the 
shop,  when  he  could  do  it  to  advantage,  but  never  for  his  own  individual 
use.  He  was  to  report  his  sales  to  Tompkins,  who  was  to  charge  them  on 
the  books,  and  collect  the  money.  He  made  sales  in  this  way,  to  the 
amount  of  $178.19,  a  bill  of  which  was  rendered  to  Tompkins,  and  the 
notes  taken  for  the  purchase-money  placed  in  his  hands,  which  would  soon 
be  collected.  The  horse  and  carryall  were  sold  in  like  manner,  reported  to 
Tompkins,  and  the  note  delivered  to  him.  Discovering  that  Turner  had 
not  always  acted  in  good  faith  in  reporting  his  sales,  Tompkins  took  pos- 
session of  the  shop  a  few  weeks  after  the  execution  of  the  deed. 

With  regard  to  the  $300  note  executed  by  Turner  to  Tompkins,  Tomp- 
kins admitted  that  Turner  owed  him,  when  the  deed  of  trust  was  made, 
only  $323.31,  and  a  small  account  and  note,  which  were  forgotten  and  not 
included  in  the  deed.  He  stated  that  Turner  himself  was  the  first  to  pro- 
pose to  secure  the  payments  of  his  demand  [320]  by  executing  the  deed 
of  trust,  which  he  was  the  more  solicitous  to  do,  because  a  considerable 
part  of  the  debt  had  been  incurred  for  materials  which  he  had  bought  for 
him  in  Philadelphia,  and  likewise  for  pay  of  his  journeymen.  Turner  stated 
that  as  he  had  just  commenced  business  on  his  own  footing,  he  had  nothing 
which  he  could  at  the  moment  convert  into  money,  except  at  great  sacri- 
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flee ;  and  that  his  notes  and  accounts  for  sales  would  not  be  due  till  Jan- 
uary, 1838,  at  which  time  he  believed  he  would  be  able  to  meet  all  his 
debts.  Upon  which  considerations  the  time  of  the  credit  in  the  deed  of 
trust  was  extended  till  that  day.  And  Turner,  further  representing,  that 
to  carry  on  the  business  of  the  shop,  to  pay  journeymen,  and  purchase  nec- 
essary articles  for  himself  and  family  until  the  day  at  which  the  credit  was 
to  expire,  a  considerable  amount  would  be  necessary,  therefore  proposed  to 
execute  the  note  in  question,  which  was  done,  and  it  was  inserted  in  the 
deed  of  trust ;  and  it  was  intended  to  secure  him,  Tompkins,  in  whatever 
advances  he  should  make  Turner  till  the  1st  of  January,  1838 ;  and,  in 
point  offset,  no  more  than  $25.22  was  advanced  upon  it,  because  Turner's 
employment  in  the  shop  was  brought  to  an  end  very  soon  after  the  date  of 
the  deed. 

The  McAulys  stated  that  when  Turner  was  about  to  make  the  deed  he 
told  them  that  he  must  have  something  to  live  upon  for  himself  and  family 
until  the  1st  of  January,  1838,  at  which  time  the  property  was  to  be  sold 
for  the  payment  of  the  debts  specified  in  the  deed,  unless  otherwise  dis- 
charged ;  that  it  would  take  perhaps  $200  or  more  for  the  support  of  his 
family,  and  that  he  would  execute  his  note  to  them  for  that  amount,  to 
become  due  on  the  1st  of  January,  1838,  and  that  this  note  should  likewise 
be  secured  in  the  deed ;  that  it  was  done,  and  it  was  distinctly  understood 
that  Turner  was  to  have  the  privilege  of  extending  his  account  with  them 
in  their  store  to  that  amount ;  that  they  were  reluctant  to  make  this  arrange- 
ment, but  Turner  told  them  if  they  refused  he  would  not  include  their  debt 
in  the  deed,  but  would  make  it  to  those  who  would  give  him  the  credit ; 
that,  however,  in  consequence  of  Turner's  soon  after  leaving,  he  had  only 
taken  up,  on  account  of  that  note  with  them,  $25.49,  and  they  [321]  had 
never  pretended  to  claim  more  of  that  note  than  that  amount  The  defend- 
ant, Tompkins,  denied  that  he  had  any  knowledge,  at  the  time,  of  the  exe- 
cution of  the  note  to  McAulys,  and  they  make  the  same  denial  as  to  the 
execution  of  the  note  to  him ;  and  therefore  they  say  whatever  fraud  Tur- 
ner may  have  contemplated,  there  was  no  concert  between  the  defendants 
upon  the  subject,  and  they  denied  intentional  fraud  in  the  most  explicit  terms. 

Turner,  in  his  answer,  said  that  the  $300  and  $200  notes  were  made 
without  consideration  ;  that  there  was  nothing  paid  him  for  them,  nor  agreed 
to  be  paid  him,  either  by  taking  of  goods  or  receiving  further  advances  after- 
wards ;  that  it  was  agreed  at  the  time  that  he  was  not  to  pay  them,  and  that 
the  overplus  in  their  hands  after  satisfying  the  other  debts  was  to  be  paid  to 
him ;  that  the  deed  was  made  to  cover  the  whole  of  his  property  by  his  execut- 
ing those  notes,  the  real  debts  being  estimated  at  about  $1100  and  the  prop- 
erty at  $1600;  that  while  carrying  on  the  business  after  the  deed,  he  did 
apply  some  of  the  property  mentioned  in  it  to  his  own  use ;  to  wit,  a  bed, 
bedstead  and  furniture,  one  set  of  chairs,  two  looking-glasses,  some  queens' 
ware,  &e. 
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On  the  27th  of  March,  1838,  the  Peytons  filed  their  cross-hill  in  the  cause 
against  all  the  parties  to  the  original  bill,  impeaching  the  deed  of  trust  to 
Charles  Lewis  for  the  same  reasons  that  Peacock  had  urged  against  it ;  and 
praying  that  it  might  be  set  aside,  and  his  own  set  up  and  satisfied  by  a  sale 
of  the  property,  &c.  This  bill  was  answered ;  and  the  causes  were  brought 
to  hearing  on  the  10th  of  October,  1838,  before  his  Honor  Chancellor  Bram- 
LiTT,  on  the  pleadings  and  exhibits ;  and  being  of  opinion  that  the  notes  of 
$300  and  $200  were  colorable ;  that  the  first  deed  of  trust  was  therefore 
void ;  he  so  declared,  and  decreed  that  Peacock  and  Peytons  should  have 
satisfaction  of  their  demands,  Peacock  first,  and  Peytons  afterwards,  the 
deed  of  trust  made  to  secure  their  debt  not  having  been  so  proved  and 
registei^d  as  to  give  it  priority  over  Peacock's  judgment ;  and  he 
directed  an  account  in  which,  J.  R.  A.  Tompkins  was  to  be  charged  with 
the  amount  of  Turner's  available  effects,  or  which  might,  by  reasonable 
diligence,  have  been  made  available ;  and  that  he  should  have  [322] 
reasonable  allowances  for  his  attention  to  the  business  ;  that  Tompkins  and 
McAulys  should  pay  their  own  costs,  the  residue  of  the  costs  to  be  paid  out 
of  the  fund,  and  the  balance  divided  between  the  creditors  secured  in  the 
first  deed  pro  rat<u     They  appealed  in  error. 

Guild,  for  the  complainant,  said :  1 .  The  defendants  procuring  Turner  to 
execute  the  two  notes,  one  for  $200  and  the  other  for  $300,  without  con- 
sideration, payable  to  themselves,  and  placing  said  notes  in  the  deed,  the 
payment  of  which  to  be  secured  by  the  property  conveyed,  was  fraudulent 
as  against  his  other  creditors  ;  and  the  deed  being  void  in  part  is  void  in 
toto,     14  Johns.  465  ;  20  Johns.  449  ;  Mackie  r.  Cairns,  5  Cow.  547. 

The  pretext  set  up  by  defendants  in  their  answer,  that  they  did  not  intend 
to  enforce  the  collection  of  the  notes,  if  Turner  did  not  extend  his  account 
in  their  respective  stores  to  the  amount  of  these  notes,  and  then  only  to  the 
extent  of  his  dealing  with  him  after  the  execution  of  the  deed,  cannot  make 
the  deed  fair  and  hand  fide.  Turner  was  then  indebted  to  insolvency.  The 
notes  were  made  to  cover  the  whole  of  his  property  by  this  deed.  The  debts 
of  defendant  against  him  were  not  sufficient. to  do  this,  and  keep  off  the  rest 
of  his  creditors,  and  therefore  he  is  made  to  acknowledge  on  the  deed  an 
indebtedness  to  the  extent  of  $500  more  than  his  actual  indebtedness,  and 
his  property  conveyed  to  pay  it.  And  the  explanation  set  up  in  the  answers, 
amounts  to  a  verbal  arrangement  between  defendants  and  Turner,  by  which 
defendants  keep  off  the  rest  of  the  creditors  of  Turner  from  resorting  to  the 
surplus  of  his  property  conveyed,  and  permits  him  to  use  and  consume  that 
property.  This  is  fraudulent,  one  of  the  very  strongest  badges  of  fraud,  being 
the  creation  and  existence  of  secret  trusts  between  the  vendor  and  vendee. 
Twyne's  case. 

The  property  of  a  debtor  who  fails  belongs,  in  moral  justice,  to  his  cred- 
itors.   Per  Savage,  Chief  Justice,  in  Mackie  v.  Cairns,  4  Cow.  547.     An 
insolvent  debtor  may  pay  some  creditors  in  preference  to  others,  and  may 
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secare  his  preferred  creditors  by  assignment  in  trast  for  such  creditors  ;  bat 
he  can  make  no  assignment  of  any  part  [323]  of  his  property  for  himself; 
and  if  the  security  contain  any  such  provision  it  is  void,  not  only  for  the 
portion  reserved,  but  for  the  whole,  not  only  in  equity  but  at  law. 

1£  the  provision  for  the  support  of  Turner's  family  had  been  placed  in  the 
deed,  it  would  have  rendered  the  whole  deed  void.  Is  it  not  a  much  stronger 
case  of  fraud,  if  the  defendant  accompanies  the  deed  covering  his  whole  prop- 
erty, with  a  secret  agreement,  that  he  should  use  and  consume  to  the  extent 
of  $500  of  his  property  ?  Would  not  such  a  deed  delay  and  hinder  his  cred- 
itors in  the  collection  of  their  debts,  within  the  meaning  of  the  Statute  of 
1801,  c.  26,  §  2 ;  and  the  decisions  on  that  subject  ?  3  Yer.  503  ;  2  Wend. 
596. 

If  a  judgment  is  taken  for  a  larger  amount  than  is  actually  due,  for  the 
purpose  of  defeating  another  creditor,  the  plaintiff  is  liable  to  the  penalty 
given  by  the  statutes.     Wilder  v.  Fondey,  4  Wend.  100. 

Fraud  will  be  inferred,  if  a  debtor  in  failing  circumstances  embrace  more 
property  in  the  assignment  than  sufficient  to  pay  the  debt.  Beck  v,  Burdett, 
1  Paige,  309.  The  distinction  between  the  jurisdiction  of  fraud  at  law,  and 
in  equity  is,  that  in  the  former  court  it  must  be  proved  and  is  not  to  be  pre- 
sumed, whereas  in  the  latter  it  may  be  presumed.  Gallatian  v,  Cunningham, 
8  Cow.  361. 

The  admission  of  facts  in  an  answer,  from  which  fraud  may  be  inferred, 
is  sufficient  to  set  aside  the  deed,  although  the  defendant  shall,  in  his  answer, 
deny  any  intent  to  defraud.     Grover  v.  Wakeman,  11  Wend.  187. 

2.  The  possession  of  the  property  conveyed  by  Turner,  his  use  and  con- 
sumption of  part,  renders  the  deed  fraudulent  and  void. 

A  mortgage. of  personal  property,  as  well  as  the  absolute  conveyance  of 
such  property,  is  primd  facie  fraudulent  and  void  as  against  creditors  and 
bond  fide  purchasers,  unless  accompanied  by  an  immediate  delivery,  and 
followed  by  an  actual  and  continued  change  of  possession.  But  a  continu- 
ance of  possession  by  a  vendor  or  mortgagor  may  be  explained ;  but  his 
accommodation  will  not  present  a  sufficient  explanation.  Gardner  v. 
Adams,  12  Wend.  297. 

[324]  The  record  shows,  that  Turner  was  to  continue  in  the  possession 
and  consumption  of  this  property,  as  he  did,  which  of  itself  renders  the  deed 
void. 

Creditors  cannot  be  permitted  to  secure  their  honest  debts  on  their  debtor's 
property,  and  at  the  same  time  to  cover  his  remaining  all  from  every  other 
creditor,  with  an  intent  to  let  the  debtor  use  and  exhaust  his  means  of  pay- 
ment^ reserving  the  object  secretly  to  be  applied  to  the  mortgagee's  debt. 
Hence  it  is  that  the  courts  have  so  strongly  set  against  those  sweeping 
deeds.     Darwin  v.  Handley,  3  Yer.  503. 

3.  The  complainant  had  a  right  to  come  into  chancery  for  relief,  so  soon 
as  he  had  obtained  his  lien,  by  taking  out  his  execution.     He  can  resort  to 
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a  court  of  eqaitj  to  subject  the  equity  of  a  debtor,  to  the  satisfaction  of  his 
debt.     Case  of  real  estate.     Shirley  v.  Watts,  3  Atk.  200. 

When  property  is  subject  to  an  execution,  and  a  fraudulent  obstruction 
is  interposed  to  prevent  the  sale,  a  creditor  may  file  his  bill  to  remove  the 
obstruction  so  soon  as  he  has  obtained  a  specific  lien  upon  property,  by  the 
issuing  his  execution.  It  is  not  necessary  that  it  should  be  returned.  Beck 
V,  Burdett,  1  Paige,  305. 

If  the  creditor  does  not  seek  to  remove  a  fraudulent  obstruction,  but  to 
reach  an  outstanding  equity,  the  execution  should  be  returned.  1  Paige, 
805. 

Complainant  in  this  case  brings  himself  within  either  of  those  distinctions, 
as  his  execution  was  issued  and  returned  by  the  sheriff  nulla  bona. 

The  power  of  the  Circuit  Court  to  issue  the  execution  previous  to  adjourn- 
ment of  the  term,  is  a  power  inherent  in  the  Court,  and  is  conformable  to 
practice  in  this  State. 

If  the  execution  was  irregularly  issued,  it  might  be  a  ground  for  the 
defendant  in  the  execution  to  quash  it  by  motion.  It  cannot,  however, 
be  disputed  by  third  persons,  and  in  a  different  court. 

4.  Judgment  obtained  against  a  non-resident  on  a  bond  is  primd  facie 
evidence  that  the  consideration  is  paid ;  it  is  not  conclusive,  but  enough  to 
throw  the  burden  of  proof  on  those  who  dispute  it.     8  Yer.  44. 

5.  There  is  no  error  in  the  decree  below,  declaring  the  [325]  deed  of 
the  7th  July  fraudulent  in  fact,  and  decreeing  that  defendant,  J.  R.  A. 
Tompkins,  shall  account  for  the  property,  and  its  proceeds  in  his  hands, 
and  pay  it  over  to  the  judgment  creditor,  James  Peacock.  A  deed  fraudu- 
lent in  fact  is  absolutely  void,  and  is  not  permitted  to  stand  as  a  security 
for  any  purpose  of  reimbursement  or  indemnity  ;  but  it  is  otherwise  with  a 
deed  obtained  under  suspicious  or  unequitable  circumstances,  or  which  is 
only  constructively  fraudulent.  Boyd  v.  Dunlap,  Johns.  C.  487 ;  8  Yes. 
283 ;  Sands  v.  Codwlse,  4  Johns.  536,  598,  599. 

White,  for  the  defendant,  said,  this  case  stands  alone  upon  the  pleadings 
in  the  cause,  no  proof  having  been  taken  upon  either  side.  Tompkins,  Mc- 
Auly,  and  the  Pattersons  are  not  to  be  prejudiced  by  the  answer  of  their 
co-defendant,  Turner,  because  it  is  a  rule  in  equity  that  the  answer  of  one 
co-defendant  is  not  evidence  against  another.  Even  the  deposition  of  a 
joint  defendant  cannot  be  taken  without  an  express  order  from  the  master. 

To  enable  the  complainant  to  come  into  this  court,  he  must  first  show  that 
he  has  exhausted  his  legal  remedies.  That  an  execution  has  been  issued 
upon  his  judgment  at  law,  which  has  been  retuined  no  property  found. 
•Angell  V.  Draper,  1  Ver.  398, 399  ;  Shirley  v.  Watts,  3  Atk.  200  ;  2  Johns. 
Ch.  296, 297 ;  Hendrick  v.  Robinson  &  Son  ;  3  Yer.  81, 82,  Cloud  v.  HamU- 
ton  &  Sittler. 

These  facts  are  stated  by  complainant  in  his  bill,  but  are  denied  in  the 
answer,  and  the  point  relied  upon  as  a  defence.  The  execution  which  is 
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shown  in  the  record  from  the  Circuit  Court  of  Davidson,  issued  during  the 
sitting  of  the  same  court  in  which  the  judgment  was  rendered,  and  was 
forthwith  returned  during  the  same  term.  This  was  not  warranted  by  the 
law,  or  the  rules  of  the  Court,  and  the  execution  was  irregular  and  void. 

2.  Complainant's  bill  cannot  be  sustained  upon  another  ground.  Even  if 
the  deed  of  trust  was  fraudulent,  which  it  is  not,  it  cannot  be  attacked  by  a 
judgment  which  is  confessed  without  proof  that  it  is  a  just  debt.  Roberts 
on  Frau.  Con.  489,  490.  Turner's  indebtedness  to  complainant  is  denied  in 
the  answer,  and  complainant  is  called  upon  for  proof. 

[326]  Of  the  fraud  charged  in  the  bill,  there  is  an  express  and  unequivo« 
cal  denial  in  the  answer.  The  answer,  which  is  responsive  to  the  bill,  must 
be  taken  as  true ;  and  it  shows  clearly  that  no  fraud  in  point  of  fact,  no  actual 
or  intentional  fraud,  was  committed.  Is  it  then  fraudulent  by  construction 
and  in  point  of  law  ? 

Did  the  arrangement  between  Turner  and  Tompkins  and  the  McAulys 
render  the  whole  deed  fraudulent  and  void  ?  This  is  wholly  different  from 
the  cases  in  8  Yer.  503 ;  4  Yer.  547 ;  8  Yer.  140,  419.  They  merely  show 
that  you  cannot  include  perishable  property  in  the  deed,  which  must  neces- 
sarily be  consumed  in  the  use,  and  let  the  grantor  remain  in  possession. 

This  arrangement  could  not  possibly  make  the  whole  deed  fraudulent, 
because  the  effect  of  it  would  not  be  to  enable  the  debtor  to  use  and  con- 
sume the  property  as  his  own.  It  would  give  him  no  control  over  that.  It 
would  merely  secure  an  holiest  debt,  which  it  was  agreed  might  be  created. 
It  could  not  delay  creditors,  because  the  introduction  of  these  notes  in  the 
trust  did  not  extend  the  time  when  the  property  was  to  be  sold. 

As  a  decisive  test  in  regard  to  the  question  of  fraud,  suppose  McAuly  had 
advanced  the  whole  $200  in  goods,  and  Tompkins  the  $300  in  paying  jour- 
neymen, and  in  furnishing  the  materials  for  sale,  could  there  then  have  been 
any  possible  ground  for  the  charge  of  fraud  ?  Certainly  not.  The  only  con- 
test, then,  that  could  have  taken  place  with  other  creditors  would  have  been 
in  regard  to  the  validity  of  these  last  debts,  and  whether  the  payment  of  these 
two  notes  should  not  be  postponed  if  there  was  a  deficiency  to  pay  other  cred- 
itors. Can  a  failure  in  the  consideration  of  th^e  notes  vitiate  the  instrument, 
because  McAuly  advanced  in  goods  but  twenty-five  dollars,  instead  of  $200, 
and  it  became  necessary  for  Tompkins  to  make  only  small  advances,  which 
were  otherwise  principally  paid. 

If  the  deed  was  originally  fair  and  hondjide^  no  matter  ex  post  facto  could 
make  it  fraudulent  and  void. 

The  authorities  show  that  a  deed  may  be  made  to  secure  future  advances 
as  well  as  existing  claims ;  and  that  a  sum  may  [327]  be  reserved  in  the 
deed  for  the  maintenance  of  the  grantor,  and  that  it  will  not  invalidate  the 
instrument.  15  Johns.  573,  582,  589,  Murray  v,  Riggs ;  2  Johns.  Ch.  305, 
308,  309,  Hendricks  v.  Robinson,  3  Cranch,  73,  89  ;  2  Johns.  Chan.  565, 
680 ;  20  Johns.  557 ;  2  Ver.  505,  510  ;  5  Term  Rep.  420. 
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It  is  said,  however,  that  this  fact  ought  to  appear  upon  the  face  of  the 
deed ;  the  answer  is,  there  is  no  law  which  requires  the  consideration  of  the 
notes  to  be  stated  in  the  deed.  And  again,  it  is  not  necessary  to  the  valid- 
ity of  the  deed  that  it  should  truly  state  the  debt  intended  to  be  secured  ; 
but  if  the  real  transaction  is  somewhat  variant  from  that  which  is  described 
in  the  deed  it  shall  still  stand  as  security,  for  the  real  equitable  claims  of 
those  claiming  under  it.  Shirras  and  others  v,  Craig  &  Mitchell,  7 
Cranch,  86,  50,  51. 

It  is  a  principle  of  a  court  of  equity,  that  when  a  man  asks  for  equity 
he  must  be  willing  to  do  it.  And  when  the  complainant  asks  to  be  let  in 
upon  the  trust  fund,  he  must  first  allow  the  true  amount  of  the  debt  se- 
cured by  the  prior  lien.  Further  than  this  defendants  do  not  now,  nor 
have  they  ever,  claimed  the  property. 

To  make  a  sale  void  against  creditors,  the  vendee  must  participate 
therein.  9  Yer.  325.  The  same  principle  will  equally  apply  to  the  grantee 
or  bargainee  under  a  deed  of  trust.  The  defendants,  in  their  answer,  say 
that  the  arrangement  in  regard  to  the  $300  note  made  between  Turner 
and  Tompkins  was  not  known  to  the  McAulys,  nor  was  the  arrangement 
between  Turner  and  the  McAulys  in  regard  to  the  $200  note  known  to 
Tompkins,  and  whether  Turner  had  any  intention  of  committing  a  fraud 
upon  the  creditors  they  are  unable  to  say.  If  he  had  any  such  intention 
they  did  not  know  it ;  it  was  not  communicated  to  them. 

Where  a  deed  is  sought  to  be  set  aside  as  voluntary  and  fraudulent 
against  creditors,  and  there  is  not  sufficient  evidence  of  fraud  to  induce  the 
Court  to  avoid  it,  but  there  are  suspicious  circumstances  as  to  the  adequacy 
of  the  consideration  and  fairness  of  the  transaction,  the  Court  will  not  set 
aside  the  conveyance  altogether,  but  will  permit  it  to  stand  as  security  for 
the  sum  actually  paid.  1  Johns.  Chan.  473,  482,  Boyd  and  Suydam  r. 
Dunlap  and  others. 

[328]  In  the  case  of  Grover  v.  Wakeman,  11  Wend.  190,  the  decree 
of  the  chancellor,  which  was  affirmed,  allowed  the  creditors  the  amount  of 
the  fund,  which,  before  the  filing  of  complainant's  bill,  was  in  their  hands, 
and  this  decree  of  the  chancellor  was  affirmed.  In  the  case  before  the 
Court  the  whole  fund  was  in  the  hands  of  the  creditors  before  filing  of  com- 
plainant's bill.  See  5  Paige,  13,  Ames  v.  Blunt,  sustaining  the  same  princi- 
ple. Upon  this  ground,  likewise,  the  decree  of  the  chancellor  ought  to  be 
reversed,  and  the  defendants  allowed  to  participate  in  the  fund. 

Reese,  J.,  delivered  the  opinion  of  the  Court  —  The  main  question 
arising  upon  the  bill  and  answers,  is,  whether  the  deed  of  trust,  by  virtue 
of  which  Tompkins  and  others  claim  to  be  entitled  to  the  property  and 
effects  assigned  to  them  for  satisfaction  of  their  debts,  be  fraudulent  in 
fact  or  by  operation  of  law  as  against  the  complainant,  a  creditor  of  the 
assigning  debtor,  Turner. 
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In  the  deed  of  trust,  there  is  specified  a  bill  single  of  the  amount  of 
$300,  as  due  to  Tompkins,  and  another  of  $200  as  due  to  McAuly,  which, 
it  is  admitted  in  the  answers,  were  executed  at  the  time  of  making  the  as- 
signment, not  to  secure  any  debt  then  due  or  any  advances  then  made,  but 
upon  a  verbal  agreement  and  understanding  between  the  parties  that  credit 
should  be  given  to  the  debtor  and  advances  made  for  the  joint  object  of  en- 
abling him  to  support  his  family  and  to  manufacture  the  materials  assigned 
for  the  benefit  of  the  assignor  and  assignees.  Was  this  fraudulent  in  fact 
or  by  operation  of  law,  as  being  calculated  to  embarrass  and  postpone  other 
creditors  in  the  collec^tion  of  their  debts  ? 

It  is  said,  in  argument,  on  behalf  of  the  assignees,  and  authorities  are 
cited  to  prove,  that  it  is  not  a  circumstance  vitiating  a  deed  of  assignment 
if  it  stipulate  for  future  advances.^  Without  deeming  it  necessary  to  as* 
sent  to,  or  to  repudiate  this  proposition,  it  is  sufficient  to  remark  that  such 
is  not  the  stipulation  in  the  deed,  upon  this  record.  It  announces  to  other 
creditors  an  existing  debt  of  $500,  which  did  not  in  fact  exist  and  for 
which  there  was  no  considei*ation  other  than  the  secret  agreement  between 
the  parties,  which  is  [329]  stated  in  the  answers.  If  this  may  be  done, 
and  the  deed  remain  a  valid  security  for  the  debt  really  due,  is  it  not  ob- 
vious that  it  would  furnish  to  fraudulent  and  embarrassed  debtors,  and  their 
friendly  assignees,  a  mode  of  protecting  property  against  the  executions  of 
other  creditors,  as  simple  and  easy  as  it  would  be  safe  ?  A  small  amount 
of  actual  indebtedness,  to  serve  as  a  nucleus,  might,  in  this  manner,  be  en- 
larged to  such  magnitude  as  to  cover  considerable  property,  and  so  as  to 
alarm  and  repel  other  creditors ;  and,  depriving  them  of  the  legal  reme- 
dies, constrain  them  to  seek  discovery  and  relief,  and  investigate  the  ques- 
tion of  indebtedness  and  its  extent,  in  a  court  of  chancery.  Perceiving 
from  the  pleadings  no  ground  upon  which  to  charge  t\\e  parties  to  this  deed 
of  trust  with  intentional  fraud,  or  fraud  in  fact,  we  entertain  no  doubt  that, 
for  the  reasons  stated,  the  deed  is  fraudulent  by  operation  of  law,  and 
must  be  set  aside  as  void,  and  as  constituting  no  valid  security  for  the  debt 
mentioned  in  it.^ 

As  resulting  from  this  opinion,  it  is  clear  that,  as  against  the  assignees  in 
the  deed  mentioned,  the  complainant  in  the  original  bill  has  a  right  to  claim 
and  receive  such  effects,  or  the  proceeds  of  such  effects,  as  existing  in 
specie  at  the  time  of  the  issuaQce  of  complainant's  scire  factccs,  would,  in 
the  absence  of  the  deed  of  trust,  have  been  subjected  to  the  operation  of  its 

1  Note.  —  This  point  has  since  been  resolved  in  favor  of  the  validity  of  such  an 
assignment.    McGavock  v.  Deery,  1  Cold.  268,  citing  this  case.  —  Ed. 

2  Note.  —  But  a  mistake  in  the  amount  of  the  debt  secured,  such  as  stating  it  at 
about  such  a  sum,  when  in  reality  it  is  only  about  half  the  amount,  will  not  vitiate. 
Bumpass  v.  Dotson,  7  H.  316,  citing  this  case.  And  so,  if  the  transaction  be  not 
fraudulent  in  &ct,  but  only  so  by  construction  of  law  as  to  certain  debts  secured,  it 
will  be  good  as  to  bond  fide  debts,  or,  sem6^,  parts  of  debts.  Lasell  i;.  Tucker,  5  Sn. 
37;  3Sn.  191.— Ed. 
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lien   after   deducting  all  reasonable  charges  and  commissions  for  taking 
care  of  said  effects,  or  for  the  sale  of  them  and  the  collection  of  the  proceeds. 

2.  By  filing  his  bill  in  the  present  case  the  complainant  has  obtained  an 
equitable  lien,  which  enables  him  to  claim  an  account  of  the  funds  of  his 
debtor  in  the  hands  of  defendant,  Tompkins,  beyond  the  amount  of  the 
proceeds  of  the  effects  above  referred  to,  as  subjected  to  the  lien  of  the 
execution. 

But,  in  taking  this  account,  we  are  of  opinion  that  the  funds  in  the  hands 
of  Tompkins,  at  the  time  of  filing  this  bill,  other  than  those  subjected  to 
the  lien  of  the  execution  mentioned,  may  be  retained  by  Tompkins  to  the 
extent  of  his  bond  fide  debts.  This  is  sanctioned,  we  think,  by  the  princi- 
ple determined  in  the  case  of  Ames  v.  Blunt,  5  Paige,  and  the  case  of 
Grover  v,  Wakeman,  11  Wendell,  187.  These  were  cases,  indeed,  where 
the  funds  were  in  the  hands  of  assignees  who  [330]  were  not  creditors ; 
but  we  apprehend  the  principle  will  apply  to  the  present  case. 

In  the  first-named  case  the  chancellor,  upon  this  point,  says :  "  I  appre- 
hend that  the  liability  of  the  assignees,  for  the  proceeds  of  the  assigned 
property,  which  have  been  distributed  to  the  bond  fide  creditors  under  the 
assignment  must  depend  upon  the  question  whether  the  legal  or  equitable 
rights  of  the  complainants  have  been  impaired  or  affected  by  such  distribu- 
tion. In  other  words,  whether  they  have  in  fact  been  defrauded  thereby. 
The  principle,  then,  upon  which  the  decision  of  this  court  in  Wakeman  r. 
Grover,  and  of  the  vice-chancellor  in  the  present  case,  is  sustainable,  is,, 
that  the  proceeds  of  the  assigned  property  had  been  distributed,  according 
to  the  directions  of  the  assignors,  in  payment  of  bond  fide  creditors,  to  whom 
such  proceeds  might  have  been  lawfully  distributed  by  the  assignors  them- 
selves at  any  time  before  the  complainant  had  obtained  any  legal  or  equita- 
ble lien  thereon;  apd,  therefore,  that  the  complainants  have  not  been 
defrauded  or  injured  by  such  distribution.  But,  if  the  assigned  property, 
or  the  proceeds  thereof,  had  remained  in  the  hands  of  the  assignees,  undis- 
tributed, at  the  time  of  filing  the  bill,  which  would  have  given  to  the 
complainants  a  lien  thereon  as  the  property  of  their  debtor,  the  assignment 
being  voidable  by  them  at  that  time,  it  would  be  a  fraud  upon  their  rights 
to  distribute  the  proceeds  afterwards." 

If,  therefore,  before  the  filing  of  the  bill,  Tompkins  had  received  his 
bond  fide  debt,  it  was  as  if  paid  to  him  by  the  assignor,  and  would  not  be 
in  fraud  of  the  legal  or  equitable  lien  of  complainants ;  and  if,  as  assignee, 
he  paid  over  in  satisfaction  of  bond  fide  debts  to  the  other  parties,  money 
of  the  debtor  in  his  hands,  before  complainant's  legal  or  equitable  lieQ 
attached,  the  payment  will  be  good.  But  if  money  of  the  debtor  over  the 
amount  of  his  bond  fide  debt  were  in  his  hands  at  the  filing  of  the  bill  he 
must  account  for  it  in  this  case. 

But  as  to  the  money  arising  from  effects  and  sources  upon  which  the 
complainant's  fieri  facias  created  no  lien,  and  which  cannot  be  retained 
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upon  the  principle  last  above  stated,  all  the  parties,  creditors,  before  the 
court,  in  the  present  bill,  [331]  will  be  entitled  pro  rata.  As  to  the  ac- 
counts and  choses  in  action  which  remain  uncollected,  the  same  principle 
will  be  applied. 

The  question  of  priority  as  between  the  complainant  in  the  original  bill, 
and  the  complainants  in  the  bill  in  the  nature  of  a  cross-bill,  will  be  reserved 
till  the  coming  in  of  the  report. 

NoTB. — The  point  reseryed  in  the  last  paragraph  was  resolved  in  Peacock  r. 
Tompkins,  1  Hum.  185.  This  case  is  cited  in  a  note  by  the  Court  to  Harrison  v. 
Hallum,  6  Cold.  627,  as  settling  the  practice  tliat  a  bill  might  be  filed  to  set  aside 
a  deed  as  to  personalty  without  the  execution  being  current,  and  after  a  return  of 
nulla  bona,  the  learned  judge  having  thrown  out  an  intimation,  in  his  opinion,  to  the 
contrary.    And  see  August  v,  Seeskind,  6  Cold.  166,  176,  citing  this  case.  —  Eo. 


Ifl'ashville.    December  Term,  1888. 
THE  STATE  v.  CLAIBORNE. 

CoKSTTTunoiiAL  Law.  Who  18  a  citizen—  ContL  U,  S.  art  4,  §  2.  Free  blacks  are  not 
citizens  within  the  meaning  of  the  provisions  of  the  Constitution  of  the  United  States, 
art.  4,  §  2,  that  ^'  the  citizens  of  each  State  shall  be  entitled  to  all  the  privileges  and  im- 
munities of  citizens  in  the  several  States."  [Bat  see  now  the  16th  Amendment  to  the 
Constitution  of  the  United  States,  and  State  Const  of  1870,  art.  1,  §  88,  and  art  4,  §  1.] 

•Samk.  State  Statute.  A  State  statute  making  it  unlawful  "  for  any  free  person  of  color  to 
remove  himself  to  the  State  to  reside  therein,  and  remain  therein  twenty  days,"  does  not 
violate  this  provision  of  the  Constitution  of  the  United  States.  Amy  v.  Smith,  1  Littell, 
826. 

Samk.  Who  is  a  freeman — Const,  of  Tenn.,  art  1,  §  8.  Nor  does  such  a  statute  violate 
the  Constitution  of  Tennessee,  art.  1,  §  8,  providing  that  **no  free  man  shall  be  taken," 
&c.,  for  by  freeman  is  here  meant  one  who  is  entitled  to  all  the  privileges  and  immunities 
of  the  most  finvored  class ;  and  if  it  meant  more,  the  provision  only  applies  to  those  who 
are  already  citizens  of  the  States ;  and  consequently  would  not  prevent  the  States  from 
passing  laws  prohibiting  a  given  class  of  persons  from  becoming  citizens. 

The  grand  jarj  of  Maury  county  indicted  the  defendant  on  the  8th  of 
January,  1838,  upon  the  Act  of  1831,  c.  102,  for  this,  that  heing  a  free  per- 
son of  color,  emancipated  agreeahly  to  the  laws,  now  and  heretofore  in  force 
and  use  in  the  State  of  Kentucky,  one  of  the  United  States,  he  did,  after 
the  passing  of  the  Act  of  1831,  feloniously  and  unlawfully  remove  himself 
to  this  State,  to  wit,  to  the  county  of  Maury,  to  reside  therein,  and  did 
remain  therein  twenty  days,  and  still  feloniously  doth  reside  in  the  county 
of  Maury,  contrary,  &c 

And  for  this,  that  heing  such  free  person  of  color,  emancipated  as  afore- 
said, the  defendant  did,  on  the  1st  of  January,  1834,  feloniously  remove 
himself  to  this  State,  to  wit,  in  the  county  of  Maury,  to  reside  therein,  and 
there  feloniously  did  remain  twenty  days,  and  more,  to  wit,  from,  &c,  to 
&Cj  and  during  all  the  time  aforesaid,  hath,  and  still  doth,  feloniously 
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[332]  remain  therein,  &c. ;  and  during  all  the  time  aforesaid  feloniously 
hath  presumed  and  attempted  to  reside  therein,  &c. 

The  defendant  demurred  to  this  indictment.  The  Court,  Dillahuntt, 
J.,  sustained  the  demurrer,  discharged  the  defendant,  and  ordered  the 
county  to  pay  the  costs;  whereupon  the  attorney-general,  Thomas, 
prayed  an  appeal  in  the  nature  of  a  writ  of  error  to  this  court,  and  the 
defendant  entered  into  a  recognizance  to  appear,  &c.^ 

The  Act  of  1831  creates  this  offence  in  the  following  words:  — 

"  It  shall  not  be  lawful  for  any  free  person  of  color  (whether  he  be  born 
free,  or  emancipated  agreeably  to  the  laws  in  force  and  use,  either  now,  or 
at  any  other  time,  in  any  State  within  the  United  States  or  elsewhere),  to 
remove  himself  to  this  State  to  reside  therein,  and  remain  therein  twenty 
days.*' 

The  Attornet-General  said  that  the  question  presented  by  this 
demurrer  is,  whether  this  Act  of  Assembly  is  in  conflict  with  the  Constitu- 
tion of  the  United  States,  art.  4,  §  2,  that  ^'  The  citizens  of  each  State  shall 
be  entitled  to  all  the  privileges  and  immunities  of  citizens  in  the  several 
States."     3  Story's  Comm.  Const.  §§  1799, 1800. 

Any  sovereign  State,  i.e.,  one  "  which  governs  itself  independently  of 
foreign  powers*'  (Wheaton's  Int.  Law,  c.  2,  §  1),  could  pass  such  a  law  as 
the  Act  of  1831 ;  so  could  one  of  a  system  of  confederated  States  (Id.  Ibid. 
§  4 ;  Id.  pt.  2,  c.  2,  §  7.  All  laws  of  naturalization  proceed  upon  the 
assumption  of  such  right,  for  if  a  State  may  prescribe  conditions  of  citizen- 
ship, in  other  words,  the  mode  in  which  foreigners  may  become  citizens,  it 
may  exclude  them  altogether.  3  Story's  Comm.  Const  §§  1097-1099 ; 
Puffendorff's  Law  of  Nat.  and  Nations,  b.  7,  c  2,  §  20. 

[333]  It  is  conceded,  however,  that  a  member  of  a  "  Composite  State," 
such  as  the  government  of  the  United  States  is,  cannot  pass  laws  to  exclude 
citizens  of  one  of  the  component  States.  In  this  particular  they  are  not 
sovereign  States,  more  especially  when  the  form  of  government  contains 
such  an  article  as  that  above  cited.  This  brings  us  to  the  question, 
Whether  the  defendant  was  a  citizen  of  KefnJtuckyI  If  he  was  he  cannot  be 
excluded  from  Tennessee ;  and  this  involves  the  question.  Who  is  a  citizen  ? 

Pufiendorff  says,  that  *<  Since  every  State  is  constituted  by  men's  sub- 
mitting their  wills  to  a  single  person,  or  to  an  assembly,  they  principally 
have  a  title  to  the  name  of  memhers,  by  whose  covenants  the  society  was 

1  His  Honor,  the  circuit  judge,  sustained  the  demurrer,  not  because  he  thought  the 
Act  of  Assembly  unconstitutional, — for  upon  that  point  he  entertained  the  same 
opinion  as  that  afterwards  expressed  by  this  court;  but  upon  the  ground  that  the 
terms  employed  by  the  legislature,  in  defining  the  offence  prohibited  were  so  general 
and  wanting  in  precision  as  to  leaye  it  a  matter  of  uncertainty  and  conjecture  what 
persons  were  meant  by  the  act.  "  Persons  of  color,"  he  thought,  included  all  persons 
not  white ;  but  it  could  hardly  be  meant  to  exclude  from  the  State  any  other  persons 
of  color  but  those  descended  from  negroes,  and  there  was  nothing  in  the  language  to 
restrain  the  prohibition  to  that  class  only  of  colored  persons.  —  Bspobtkb. 
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first  incorporated,  and  tbey  who  regularly  succeed  into  the  place  of  these 
primitive  founders.  And  since  these  acts  belong  to  the  masters  of  families, 
they  should  seem  to  merit  this  name  by  an  especial  right/'  &c.  See  the 
whole  passage,  b.  7,  c.  2,  §  20. 

The  legislature  of  Virginia,  by  an  act  passed  December  18, 1789,  allowed 
the  people  of  Kentucky  to  call  a  convention,  "  To  consider  and  determine 
whether  it  be  expedient  for,  and  the  will  of,  the  good  people  of  the  said  dis- 
trict, that  the  same  be  erected  into  an  independent  State."  The  members 
of  this  convention  were  to  be  elected  *'  by  the  free  male  inhabitants  of  each 
county,  above  the  age  of  twenty-one  years,  in  like  manner  as  delegates  to 
the  General  Assembly  have  been  elected  within  said  district.  Rev.  of 
1803,  p.  50. 

The  Act  of  December  20,  1785,  concerning  election  of  members  of  that 
body,  ascertains  the  qualiGcations  of  electors  of  members  of  the  General 
Assembly,  and  expressly  excepts  ^'  free  negroes  and  mulattoes."  So  that 
this  class  of  the  population  of  Kentucky  had  no  hand  in  the  convention 
above  mentioned.  This  convention  was  authorized  to  take  the  *'  necessary 
provisional  measures  for  the  election  and  meeting  of  a  convention,  with 
full  power  and  authority  to  frame  and  establish  a  fundamental  constitu- 
tion of  government  for  the  proposed  State."  Act  of  1789,  c.  14,  §  16; 
Bevisal  of  1803,  p.  50  et  seq.  The  convention  thus  provided  for  framed 
the  Kentucky  Constitution  of  1792,  the  first  section  of  the  third  article  of 
which  provides  that,  '<  In  elections  by  [334]  the  citizens,  all  free  male 
citizens  of  the  age  of  twenty-one  years,"  &c.,  *^  shall  enjoy  the  right  of  an 
elector,"  &c.  1  Littell's  Laws,  27,  28.  The  Constitution  of  1799,  art  2, 
§  8,  provides  that  "  in  all  elections  for  representatives,  every  free  male  cit- 
izen (negroes,  mulattoes,  and  Indians  excepted),  who,"  &c.  ''  shall  enjoy 
the  rights  of  an  elector,"  &c  (Id.  40),  and  this  section  settles  the  qualifica- 
tions of  electors  in  all  popular  elections,  as  well  as  in  elections  of  represent- 
atives. 

We  see,  then,  that  free  persons  of  color  are  industriously  excluded  from 
the  right  of  suffrage  in  Kentucky ;  that  they  were  not  concerned  in  estab- 
lishing the  government  of  the  State ;  it  was  not  by  their  covenants  that  the 
society  was  incorporated,  and  consequently  their  successors  are  not  citizens, 
according  to  the  description  of  a  citizen  cited  from  Pufiendorff. 

The  definition  of  ctvis  and  civiias,  in  the  Latin  lexicon  of  Forcellini,  a 
work  which  <^has  superseded  all  other  Latin  dictionaries,"  Fenny  Cyc. 
art  Facciolati,  is  entirely  conformable  to  this  view  of  the  matter.  Oivisy 
he  says,  is  homo  libera  urbis,  out  oppidi  incoUiy  et  eodem  cum  ceteris  jure 
uteris  ;  a  ir^Q  man,  an  inhabitant  of  a  city  or  town,  using  the  same  law  with 
the  rest  Civitas  is,  civium  muUitudo  in  eodem  loco  hahitans,  eodemquejure 
vivens  ;  a  number  ofpeople  inhabiting  the  same  place,  and  living  under  the 
same  law.  Here  equality  of  civil  rights  is  made  the  test  of  citizenship ;  as 
in  Puffendorff,  participating  in  the  mutual  covenants  by  which  the  society 
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was  incorporated,  is  made  tbe'test  of  social  membership.  In  Amy  v.  Smith, 
1  Littell,  326,  the  Court  of  Appeals  of  Kentucky  say,  ^  No  one  can  be  a 
citizen  of  a  State,  in  the  correct  sense  of  the  term,  ivho  is  not  entitled,  upon 
the  terms  prescribed  by  the  institutions  of  the  State,  to  all  the  rights  and 
privileges  conferred  by  those  institutions  upon  the  highest  class  of  society." 
See  the  case  from  pages  331-335. 

Upon  the  citizen  of  Kentucky  who  comes  into  Tennessee,  no  office,  duty, 
part,  charge,  trust,  post,  employment,  function,  burden,  impost,  tax,  or  obli- 
gation shall  be  imposed,  which  is  not,  at  the  same  time,  under  similar  cir- 
cumstances, imposed  upon  the  native  citizen  of  Tennessee.  This  is  what 
[335]  the  Constitution  means  when  it  provides  for  sameness  of  immunities. 
But  this  is  not  all.  The  citizen  of  Kentucky,  migrating  to  Tennessee,  shall 
have  title  to  demand  upon  the  same  terms,  from  the  government  of  Ten- 
nessee, whatever  prerogative,  license,  special  right  or  grant  is  allowed  to 
native  Tennessee  citizens.  This  is  what  is  meant  by  sameness  of  privileges. 
It  has  been  sometimes  supposed,  but  erroneously,  that  the  words  immunity 
and  privilege  in  this  clause  of  the  Constitution  are  synonymous,  and  that 
the  phrase  is  a  pleonasm.     3  Harris  &  McH.  553. 

This  Union  is  a  State.  Its  territory  is  one  and  indivisible.  Whoever  is 
a  member  of  any  one  of  the  separate  societies  which  co-exist  within  that 
territory,  is,  for  that  cause,  a  member  of  all  and  every  of  those  societies. 
He  is  a  member  of  the  composite  State,  and,  therefore,  is  also  a  member 
of  the  component  States.  Being  bom  upon  that  territory,  though  of 
parents  who  are  not  members  of  the  State,  invests  the  infant  with  the  right 
of  membership.  The  children  of  English  parents  born  upon  our  territory, 
are  citizens  of  the  United  States.  But  would  the  children  of  native  Afri- 
cans, immigrants  to  this  country,  be  citizens  by  birth  ?  The  English  immi- 
grant, if  a  *^  free  white  person,"  may  be  naturalized :  the  African  cannot. 
Can  the  offspring  of  those  who  are  incapable  of  citizenship  become  citizens  ? 
The  free  white  man,  when  naturalized,  is,  ipso  facto,  clothed  with  all  the 
immunities  and  privileges  which  are  enjoyed  by  the  native  citizens  of  the 
Union,  and  every  component  part  of  it ;  and  with  all  their  rights  too,  eligi- 
bility to  the  presidency  and  vice-presidency  excepted.  The  free  white 
man,  born  within  the  United  States,  is  entitled  to  all  the  privileges,  immuni- 
ties, and  rights  of  American  citizenship,  be  his  parents  of  whatsoever  nation. 
See  Yattel,  book  1,  c.  19. 

But  birth  will  not  confer  these  advantages  upon  a  negro  or  an  Indian. 
If  so,  a  man  may  acquire,  by  the  accident  of  birth,  what  the  government 
itself  has  no  right  to  grant.  No  negro,  or  descendant  of  negroes,  is  a 
citizen  of  the  Union,  or  of  any  of  the  States.  They  are  mere  '^  sojourners 
in  the  land,"  inmates,  allowed  usually  by  tacit  consent,  soxpetimes  by  legisla- 
tive enactment,  certain  specific  rights.  Their  status  and  that  [336]  of  the 
citizen  is  not  the  same.  Yattel,  book  1,  §  213.  But  the  clause  of  the 
Constitution  in  question,  applies  to  citizens,  not  to  sojourners  or  inmatea. 
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The  attribate  of  sovereigotj,  whereby  independent  States  may  exclude 
foreigners  from  their  territories,  at  pleasure,  is  taken,  by  the  people  of  the 
Union,  from  the  States,  as  it  relates  to  those  who  are  citizens  of  the  com- 
ponent States ;  bat  that  attribute  remains  as  to  all  those  who  are  not  such 
citizens.  New  York  may  pass  laws  to  exclude  foreigners  from  landing  or 
coming  within  its  limits.  But  if  these  foreigners  land  in  any  State  from 
which  they  are  not  excluded,  and  are  there  naturalized.  New  York  can  no 
longer  exclude  them. 

Undoubtedly,  there  may  be  in  a  State,  a  class  of  people  with  limited 
privileges  and  immunities,  who  may  still  be  called  ''  citizens,''  but  it  is  not 
in  this  sense  that  the  word  is  used  in  our  Constitution.  See  1  Niebuhr's 
Hist  afler  965 ;  Potter's  Greek  Ant.  book  1,  c.  10,  —  particularly  page  73, 
Boyd's  ed.  Glasgow,  1837;  Yattel,  book  1,  §  213.  The  words  are:  <'The 
citizens  of  each  State  shall  be  entitled  to  all  the  privileges,"  &c.  The 
citizens  meant  in  this  provision  are  those  who  are  entitled  to  all,  not  some, 
privileges  and  immunities.  But  free  negroes  are  not  entitled  to  all  the 
privileges  of  white  persons  in  any  of  the  States.  They,  therefore,  are  no: 
citizens  in  the  sense  of  the  Constitution. 

Nicholson,  with  whom  were  Pillow  and  E.  H.  Ewing,  argued  that 
the  crime  is  malum  prohibitum,  and  exists  only  by  statute.  Of  what  does 
it  consist  ?  Ist.  Removal  to  the  State ;  2d.  To  reside  therein ;  3d.  Remain- 
ing twenty  days.  Yet  all  these  ingredients  may  concur  and  no  crime  be 
committed.  There  is  still  a  fourth  requisite.  The  person  removing,  &c., 
must  be  a  person  of  color :  and  even  then  the  offence  is  not  made  out ;  he 
must  be  free. 

Penal  statutes  are  taken  strictly  and  literally  in  the  point  of  defining 
the  fact  and  the  punishment.  Dwarris  Stat.  736.  Part  of  the  fact  to  be 
'^  strictly  defined,"  is  the  character  of  the  supposed  offender  as  to  com- 
plexion. The  words  of  the  statute  are  "  free  person  of  color."  We  may 
know,  as  individuals,  that  ''free  negroes"  are  intended  by  the  statute,  but 
we  do  not  derive  this  knowledge  from  its  language.  The  words  [337]  will 
embrace  all  persons  of  all  shades  of  complexion ;  strictly  speaking,  they 
will  apply  to  all  persons  except  those  of  the  African  or  black  complexion. 
How  then  are  we  to  arrive  at  the  offenders  intended  to  be  described? 
Must  we  draw  our  conclusion  from  the  construction  of  the  words,  *'  who 
have  been  emancipated,"  &c.,  and  by  connecting  them  together,  construe 
the  whole  description  as  meaning  free  negroes  ?  This  mode  of  making  out 
the  offence  will  not  answer,  because  it  is  well  settled  that  the  law  does  not 
allow  of  constructive  offences.  No  man  incurs  a  penalty  unless  the  act 
which  subjects  him  to  it  is  clearly  both  within  the  spirit  and  the  letter  of 
the  statute  imposing  such  penalty.    3  Bing.  580. 

We  are  not  helped  out  of  this  difficulty  by  any  statute  of  the  State 
defining  the  term  "  free  persons  of  color."  When  the  phraseology  of  this 
statute  is  compared  as  to  its  generality  and  ambiguity  with  several  penal 
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statutes  of  England,  which  have  heen  construed,  it  is  apprehended  that  the 
conclusion  is  well  founded,  that  no  such  offence  is  here  described  as  can  be 
punished.  » 

By  statute  of  1  Ed.  VI.  c  12,  persons  convicted  of  stealing  horses  should 
not  have  the  benefit  of  clergy.  The  courts  were  of  opinion  that  this  did 
not  extend  to  him  who  stole  one  horse.  In  like  manner,  by  the  14  G.  II. 
c.  1,  persons  who  should  steal  sheep  or  any  other  cattle  were  deprived  of 
clergy.  Most  clearly  these  words  would  embrace  bulls,  cows,  heifers,  &c. ; 
yet  they  were  looked  upon  as  too  loose  to  create  so  high  an  offence.  This 
latter  case  would  seem  to  apply  with  peculiar  force  to  the  statute  under  con- 
sideration. So  far  as  the  stealing  of  sheep  was  enumerated,  the  statute 
was  good,  but  beyond  that  it  defined  no  punishable  offence. 

In  this  case  there  is  not  any  particular  enumeration,  but  the  whole 
description  of  the  offender  is  so  general  that  it  cannot  with  certainty  be 
applied  to  free  negroes  more  than  to  other  free  persons  who  are  colored, 
such  as  the  tawny  Asiatic  or  copper-colored  Indian. 

This  act  creates  a  highly  penal  off*ence,  one  which  abridges  the  liberty  of 
a  freeman,  and  therefore  ought  to  receive  the  strictest  construction.  4  Bing. 
183. 

2.  But  the  act  is  a  violation  of  the  Constitution  of  the  [338]  United 
States,  art  4,  §  2.  At  most,  the  State  can  only  claim  the  right  to  re- 
strict the  privileges  of  this  class  of  freemen,  so  as  to  allow  them  such 
only  as  persons  of  the  same  description  are  entitled  to  in  Tennessee. 
2  Kent,  71. 

The  history,  however,  of  the  admission  of  Missouri  into  the  Union 
shows  that  the  then  Congress  was  of  opinion  that  a  clause  in  the  Constitu- 
tion of  that  State,  directing  the  legislature  to  pass  laws,  "  to  prevent  free 
negroes  and  mulattoes  from  coming  to  and  settling  in  the  State,"  was  a 
violation  of  the  provision  of  the  Constitution  of  the  United  States  in  ques- 
tion. Accordingly,  the  resolution,  providing  for  the  admission  of  Missouri 
declared  it  to  be  on  condition  that  that  *^  clause  in  her  Constitution  should 
not  be  construed  to  authorize  the  passage  of  any  law,  and  that  no  law 
should  be  passed  in  conformity  thereto,  by  which  any  citizen  of  cither  of 
the  States,  in  the  Union,  should  be  excluded  from  the  enjoyment  of  any  of 
the  privileges  and  immunities  to  which  such  citizen  was  entitled  under  the 
Constitution  of  the  United  States."  Serg.  Const.  Law,  384,  385.  It  was  a 
work  of  supererogation  to  make  the  provisions,  except  upon  the  ground  that 
free  negroes  and  mulattoes  were  to  be  regarded  as  citizens  of  the  respec- 
tive States  in  which  they  might  reside. 

It  is  not  pretended  that  this  is  a  conclusive  exposition  of  the  constitu- 
tional provision  under  discussion ;  but  it  is  certainly  entitled  to  great  weight 
and  consideration.     2  Kent,  258,  note  d, 

3.  This  statute  is  also  a  violation  of  our  own  Constitution,  art  1,  §  8, 
for  it  provides  for  *^  exiling  a  freeman  **  without  law,  unless  the  question  of 
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its  constitutionalitj  be  first  settled,  or  taken  for  granted.    2  Yerger,  260, 
554,  599. 

Green,  J.,  delivered  the  opinion  of  the  Court 

The  defendant  was  indicted  in  the  Circuit  Court  of  Maury  county,  under 

.the  Act  of  1831,  c.  102,  as  a  free  man  of  color,  emancipated  in  Kentucky, 

for  removing  into  this  State  and  residing  here  more  than  twenty  days.    To 

this  indictment  he  demurred,  which  demurrer  was  sustained  by  the  Court, 

and  the  attorney-general  prosecutes  this  appeal  on  behalf  of  the  State. 

[339]  Several  grounds  have  been  taken  to  sustain  the  judgment  of  the 
Circuit  Court ;  but  that  which  is  chiefly  relied  on  is,  that  the  act  in  ques- 
tion is  unconstitutional,  being  repugnant  to  the  provisions  of  the  second 
section  of  the  fourth  article  of  the  Constitution  of  the  United  States.  That 
section  provides,  that  '*  the  citizens  of  each  State  shall  be  entitled  to  all 
the  privileges  and  immunities  of  citizens  in  the  several  States," 

The  inquiry  then  is,  whether  the  defendant,  a  man  of  color,  emancipated 
in  Kentucky,  was  a  citizen  of  that  State  in  the  sense  of  the  Constitution  ? 

Who  then  is  a  citizen  ?  Chancellor  Kent  says,  2  Com.  258,  note,  that  the 
term  is  "  appropriate  to  republican  freemen ; "  and  certainly  among  the 
Romans,  where  the  term  had  its  origin,  a  citizen  was  entitled  to  all 
privileges,  immunities,  and  rights,  civil  and  political.  Free  negroes  have 
always  been  a  degraded  race  in  the  United  States,  having  the  right,  it 
is  true,  of  controlling  their  own  actions  and  enjoying  the  fruit  of  their  own 
labor,  but  deprived  of  almost  every  other  privilege  of  the  free  citizen,  and 
constituting  an  inferior  caste  in  society,  with  whom  public  opinion  has 
never  permitted  the  white  population  to  associate  on  terms  of  equality,  and 
in  relation  to  whom  the  laws  have  never  allowed  the  enjoyment  of  equal 
rights,  or  the  immunities  of  the  free  white  citizen. 

As  this  was  the  description  of  these  people  at  the  time  the  Constitution 
was  adopted,  can  we  understand  the  word  ^  citizen,"  as  used  in  the  section 
under  consideration,  as  applicable  to  them  ? 

"•  The  citizens  of  each  State  shall  be  entitled  to  all  the  privileges  and 
immunities  of  citizens  in  the  several  States,"  says  the  Constitution.  The 
citizens  here  spoken  of  are  those  who  are  entitled  to  *^  all  the  privileges 
and  immunities  of  citizens."  But  free  negroes,  by  whatever  appellation 
we  call  them,  were  never  in  any  of  the  States  entitled  to  all  the  privileges 
and  immunities  of  citizens,  and  consequently  were  not  intended  to  be 
included  when  this  word  was  used  in  the  Constitution. 

In  this  country  under  the  free  government  created  by  the  Constitution, 
whose  language  we  are  expounding,  the  humblest  white  citizen  is  entitled 
to  all  the  "  privileges  and  [340]  immunities  "  which  the  most  exalted  one 
enjoys.  Hence,  in  speaking  of  the  rights  which  a  citizen  of  one  State 
should  enjoy  in  every  other  State  as  applicable  to  white  men,  it  is  very 
properly  said  that  he  should  be  entitled  to  all  the  "  privileges  and  immuni- 
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ties  "  of  citizens  in  such  other  State.  The  meaning  of  the  language  is, 
that  no  privilege  enjoyed  by,  or  immunity  allowed  to,  the  most  favored 
class  of  citizens  in  said  State  shall  be  withheld  from  a  citizen  of  any  other 
State.  How  can  it  be  said  that  he  enjoys  all  the  privileges  of  citizens, 
when  he  is  scarcely  allowed  a  single  right  in  common  with  the  mass  of  the 
citizens  of  the  State  ? 

It  cannot  be ;  and  therefore  either  the  free  negro  is  not  a  citizen  in  the 
sense  of  the  Constitution,  or,  if  a  citizen,  he  is  entitled  to  ^  all  the  privi- 
leges and  immunities"  of  the  most  favored  class  of  citizens.  But  this 
latter  consequence  will  be  contended  for  by  no  one.  It  must  then  follow 
that  they  are  not  citizens. 

But  it  is  contended  that  they  are  an  inferior  order  of  citizens,  subject  to 
many  disabilities,  and  that  when  they  remove  into  another  State  they  are 
entitled  to  all  the  ^  privileges  and  immunities  "  which  free  negroes  in  such 
State  enjoy.  . 

In  the  first  place  this  argument  is  already  refuted,  if  we  have  shown  that 
a  person  entitled  to  all  the  privileges  and  immunities  of  citizens  cannot  be 
restricted  in  any  rights  which  any  class  of  citizens  exercise.  But  if  this 
construction  were  allowable,  it  would  not  avail  the  defendant  any  thing. 
By  the  Act  of  1831,  c.  102,  §  2,  slaves  who  may  be  emancipated  are  re- 
quired to  leave  the  State,  and  the  owner  desirous  of  emancipating  a  slave 
must  give  bond  and  security  in  a  sum  equal  to  the  value  of  the  slave,  con- 
ditioned that  he  will  forthwith  leave  the  State.  The  introduction  of  a  resi- 
dent negro  into  the  class  of  the  defendant  by  emancipation,  would  entitle 
him  to  no  *'  privilege  or  immunity  "  in  this  State,  but  he  must  forthwith  re- 
move his  residence  from  it.  How  then,  according  to  the  argument,  can  he 
be  entitled  to  any  privilege  or  immunity  here  ?  Nor  would  it  seem  con- 
sistent policy  to  drive  an  emancipated  slave  from  us  whose  habits  and  char- 
acter are  known,  and  permit  the  introduction  from  abroad,  [341]  without 
restriction,  of  others  whose  characters  are  unknown,  and  from  whom  there 
may  be  gi*eater  dangers. 

Upon  the  whole,  by  whatever  appellation  we  may  designate  free  negroes, 
whether  as  perpetual  inhabitants  or  citizens  of  an  inferior  grade,  we  feel 
satisfied  that  they  are  not  citizens  in  the  sense  of  the  Constitution ;  and 
therefore  when  coming  among  us  are  not  entitled  to  all  the  "  privileges  and 
immunities  "  of  citizens  of  this  State. 

2.  It  is  contended  that  this  act  is  in  derogation  of  the  eighth  section  of  the 
Bill  of  Rights  of  this  State.  We  think  the  word  "  freeman,"  as  used  in  the 
Bill  of  Rights  is  of  equally  extensive  signification  with  the  word  ^  citizen  " 
as  used  in  the  Constitution  of  the  United  States ;  and  that,  although  the  de- 
fendant by  his  emancipation  in  Kentucky  obtained  a  qualified  freedom,  he 
did  not  become  a  ^  freeman "  in  the  sense  of  Magna  Charta,  or  of  our 
Constitution. 

In  these  instruments  the  word  is  used  in  its  largest  sense,  and  means,  as 
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does  ^  citizen  "  in  the  Constitution  of  the  United  States,  one  who  is  entitled 
to  all  the  privileges  and  immuuities  of  the  most  favored  class  of  the  com- 
munity. 

An  emancipated  slave  is  called  a  freeman  in  common  parlance,  and  in 
reference  to  his  former  state  he  is  so,  having  acquired  privileges  and  im- 
munities which  he  did  not  eujoj  before.  But  in  reference  to  the  condition 
of  the  white  citizen  his  condition  is  still  that  of  a  degraded  man,  aspiring 
to  no  equality  of  rights  with  white  men,  and  possessing  a  very  few  only  of 
the  privileges  pertaining  to  a  ^*  freeman  "  or  ^  citizen." 

But  this  provision  of  our  Constitution  can  only  apply  to  our  own  citi- 
zenSy  and  not  to  foreigners.  If  this  law  applied  to  Englishmen  or  French- 
men it  would  be  constitutional,  were  it  not  for  treaties  and  naturalization 
laws ;  for  surely  every  free  State  has  a  right  to  prevent  foreigners  going 
to  it,  and  to  punish  those  who  violate  such  laws. 

The  language  must  therefore  be  restricted  to  freemen  of  this  State,  for 
the  protection  of  whom,  alone,  the  provision  is  made. 

Judgment  reversed,  and  cause  remanded. 


l^'ashville.     December  Term,  1888. 
McCOLLUM  V.  SMITH. 

[342]  Conflict  of  Laws.  Power  of  a  State  over  property  tDiihin  U — ilaves  in  Louinana, 
Every  State  may  impress  upon  all  property  within  its  own  territory,  any  character  which 
it  may.  choose,  and  no  other  State  or  nation  can  impugn  or  vary  that  character.  In 
Louisiana,  slaves,  though  movable  by  their  nature,  are  immovable  by  operation  of  law. 
[Ace.  Kneeland  v.  Ensley,  Meigs,  620;  Jones  v.  Marable,  6  H.  118;  Sayne  v.  Pardu, 
2  Sw.  284 ;  all  citing  this  case.] 

Samx.  Descent  of  immovables.  The  descent  and  heirship  of  immovables  are  exclusively 
governed  by  the  law  of  the  country  within  which  they  are  actually  situated.  This  is  the 
doctrine  of  the  common  law.    Story *s  Confl.  §  483. 

Save.  Descent  in  Louinana  among  intestate*s  children  in  generalj  and  when  some  or  one  of 
them  is  a  feme  covert  and  non-residenL  By  the  laws  of  Louisiana,  all  the  legitimate  chil- 
dren of  an  intestate  "  participate  to  his  succession  by  equal  shares."  Code  of  1808,  b.  8, 
tit.  1,  c.  2,  §  2,  art.  27.  If  one  of  these  children  be  a  married  woman,  her  share  of  the 
Immovables  of  the  succession  vests  in  her  as  paraphernal  property,  and  she  holds  it  inde- 
pendently of  her  husband,  and  she  is  entitled  to  the  administration  and  enjoyment  thereof. 
Civil  Code  La.  p.  381,  though  she  be  domiciled  in  Tennessee  with  her  husband.  But  her 
husband  is  entitled  to  her  movables,  wherever  situated,  as  her  administrator  in  Tennessee. 

Saaib.  Acquisitions  after  marriage  —  change  of  domicile.  The  law  of  the  actual  domicile 
of  husband  and  wife  governs  as  to  movable  property  acquired  after  a  change  of  residence, 
and  as  to  all  immovable  property,  the  law  of  the  place  where  it  is  situated.  Story's 
Confl.  §  187. 

John  Dodd,  of  the  parish  of  Iberville,  Louisiana,  had  five  children ;  a 
son,  William,  and  four  daughters,  Elizabeth,  Sally,  Letitia,  and  Tamsej. 
The  last  intermarried  first  with  one  William  Salsbury,  by  whom  she  had  a 
son,  William.  On  the  death  of  Salsbury,  her  husband,  she  intermarried  in 
March,  1810,  with  Edwin  Smith,  by  whom  she  had  two  daughters ;  Zilla 
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Willson,  bom  before  the  marriage,  but  recognized  by  Smith  as  his  child, 
and  Sally  Argadine,  bom  afterwards.  In  April,  1815,  Smith  was  ap- 
pointed guardian  of  William  Salsburj  by  the  County  Court  of  Davidson. 

About  the  10th  of  December,  1815,  John  Dodd  died  intestate  at  his 
residence  in  Louisiana,  seised  and  possessed  of  a  considerable  estate,  con- 
sisting of  lands,  slaves,  and  other  property,  his  five  children  above  named 
surviving  him.  In  January,  1816,  Smith  and  his  wife  heard  of  her  fa- 
ther's death,  and  they  immediately  joined  in  a  sale  of  her  interest  in  his 
estate  to  one  Wright  for  $2400,  for  which  sum  Wright  gave  his  notes.  Mrs. 
Smith  herself  died  suddenly  in  Febmary  afterwards,  and  Smith  rescinded 
the  contract  with  Wright,  and  gave  him  up  his  notes.  He  then  repaired  to 
[343]  Louisiana,  and  there,  on  the  30th  of  March,  1816,  joined  the  other 
heirs  of  John  Dodd  in  an  application  to  the  parish  judge,  as  appears  from 
his  record,  "  that  a  sale  of  the  property  belonging  to  the  said  succession 
might  be  decreed  in  the  shortest  delay  that  the  law  would  allow,"  the  said 
heirs  declaring  that  they  believed  it  would  be  for  the  interest  of  all  parties 
concemed  that  the  said  property  be  sold  on  the  following  terms ;  that  is  to  say, 
the  personal  property  payable  in  the  month  of  March,  1817 ;  and  the  land 
and  slaves  payable  one-third  in  March,  1817,  one-third  in  March,  1818,  and 
one-third  in  March,  1819. 

In  making  this  application,  Smith  claimed  one  share  as  ^  guardian  of 
William  Salsbury,  a  minor  child,  and  heir  of  the  said  deceased,  in  the  right 
of  his  deceased  mother,  Tamsey  Dodd  ; "  and  as  representing  ^'  the  rights 
of  Zilla  Willson  Smith  and  Sally  Argadine  Smith,  minor  children,  issue  of 
the  said  Tamsey  Dodd,  deceased,  and  said  Edwin  Smith.''  ^  A  liquidation 
and  partition  of  the  succession  of  John  Dodd,  between  his  five  heirs :  viz., 
William  Dodd,  Elizabeth  Groodwin ;  the  children  and  heirs  of  the  late  Tam- 
sey Dodd,  represented  by  their  guardian,  Edwin  Smith ;  Sally  Lowe  repre- 
sented by  Philip  Pipkin  and  Edwin  Smith,  her  assigns ;  and  Letitia  Dodd, 
wife  of  Placide  Leblane," — was  made  on  the  17th  of  April,  1817,  when 
the  net  proceeds  thereof  were  stated  at  $16,688,  and  the  share  of  each 
heir,  less  $9,  at  $3,328.60.  The  record  then  stated  the  allotments  of  the 
first  instalment,  and  proceeds :  ^'  And  the  said  copartners  do  hereby  transfer, 
assign,  and  set  over  the  several  obligations,  credits,  rights,  and  actions,  as 
contained  in  the  lots  aforesaid,  to  the  several  persons  by  whom  they  have 
been  drawn  as  above,  or  to  whom  they  have  been  assigned,  to  balance  their 
accounts."  The  said  copartners  then  proceeded  to  divide  the  sums  due  on 
the  second  and  third  payments  of  March,  1818,  and  March,  1819;  and 
agreed  that  the  heirs  of  Tamsey  Dodd  and  Sally  Lowe,  represented  bj 
Philip  Pipkin  and  Edwin  Smith  for  their  two  several  shares,  do  take  the 
amount  due  from  Louis  Mairouneau,  being  $1881. 62§,  at  each  payment, 
and  $163.94  [344]  of  what  is  due  by  W.  Dodd  on  the  purchase  of  slaves 
at  each  payment ;  "  and  then  after  stating  these  allotments  in  figures,  the 
record  concludes :  ^  And  the  copartners  do  hereby  transfer,  assign,  and  set 
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over  the  several  obligations,  credits,  rights,  and  actions,  as  contained  in  the 
lots  aforesaid,  to  the  several  persons  to  whom  they  have  been  assigned  as 
above,  to  balance  their  accounts.  Thus  done  and  passed  in  my  office,  this 
28th  day  of  April,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  seventeen,  causing  the  parties  interested  herein  to  sign  in  presence  of 
N.  Meriam  and  Antoine  Devillies,  witnesses  hereunto  required,"  and  then 
the  paper  was  signed  by  the  parties  and  the  witnesses  and  the  parish  judge. 

Smith  obtained  from  William  Salsbury,  when  he  came  of  age,  the  fol- 
lowing receipt:  "October  21,  1826.  I  this  day  have  settled  with  Edwin 
Smith,  for  being  guardian  for  me,  and  received  of  him  $2015."  (Signed) 
"  William  Salsbury,"  and  witnessed  by  "  Tillman  S.x  Hunt."  Salsbury 
died  intestate,  on  the  19th  of  December  in  the  same  year. 

On  the  18th  of  August,  1833,  Sarah  A.  Smith  executed  a  deed,  in  which 
reciting  that  she  was  entitled  to  a  distributive  share  of  John  Dodd's  estate, 
as  heir  of  her  mother,  and  to  a  distributive  share  of  the  estate  of  her 
brother,  William  Salsbury ;  that  her  sister  Zilla,  having  been  born  out  of 
wedlock,  could  not  represent  them ;  that  her  husband,  John  D.  McCollum, 
had  taken  much  pains  and  trouble,  and  been  at  much  expense  in  travelling 
from  this  State  to  Louisiana,  to  examine  into  and  adjust  said  business  ;  in 
consideration  of  the  premises,  she  conveyed  and  assigned  to  said  McCollum 
and  wife  the  one-half  part  or  portion  of  her  interest  in  both  said  estates, 
and  empowered  McCollum  and  her  sister  to  sue  for  and  recover  the  same 
for  their  own  use,  &c. 

After  Sarah  had  executed  this  paper.  Smith  obtained  from  her  a  receipt, 
which  was  witnessed  by  Frederick  Bradford  and  John  Lowe,  in  the  fol- 
lowing words :  — 

"  Received  of  Edwin  Smith,  $2000  in  money  and  property,  and  other 
considerations,  in  full  of  all  accounts,  dues,  and  demands ;  and  particularly 
in  full  for  his  [345]  guardianship  of  my  property,  during  my  minority, 
being  satisfied,  in  full,  and  I  release,  acquit,  and  discharge  him  for  ever  in 
full.     Witness  my  hand  and  seal  this  29th  September,  1833." 

Afterwards,  Sarah  intermarried  with  Joel  S.  Reid,  who  by  his  deed  of 
the  15th  of  January,  1835,  confirmed  his  wife's  deed  of  the  18th  of  August, 
1833,  covenanting  that  McCollum  might  use  his  and  his  wife's  name  in 
attempting  to  recover  said  estate,  and  that  he,  for  himself  and  wife,  would 
join  McCollum  in  any  suit  in  law  or  equity  which  might  be  brought  for  the 
same. 

Accordingly,  on  the  15th  of  April,  1835,  McCoUum  and  his  wife,  and 
Reid  and  wife,  joined  in  a  bill  in  the  Chancery  Court  at  Franklin,  against 
Edwin  Smith,  stating  the  facts  here  recited,  and  praying  that  he  might  be 
compelled  to  show  what  he  had  paid  for  the  receipts  obtained  from  his 
wards,  Salsbury  and  Sarah  A.  Smith ;  what  property  or  money  of  said 
Salsbury  came  to  his  hands ;  what  amount  of  money  he  had  received  from 
the  estate  of  John  Dodd,  as  guardian  of  Salsbury,  Zilla,  and  Sally ;   that 
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an  accoant  might  be  takea  of  these  several  particulars,  and  that  he  might 
be  decreed  to  pay  them  wh^t  should  be  found  due  them  on  the  account. 

On  the  dOth  of  April,  1835,  Smith  filed  his  answer,  in  which  he  insisted 
that,  by  the  proceedings  in  Louisiana,  he  did  not  intend  to  relinquish  his 
interest  in  the  property  of  John  Dodd ;  that  the  receipt  from  Salsbury  was 
executed  after  his  majority,  fairly,  freely,  and  hondjidey  he  having  suffered 
Salsbury  to  take  possession  of  his  property,  advanced  money  to  him  from 
time  to  time ;  that  Salsbury  held  a  note  on  him  for  about  $300,  which  he 
was  ready  to  pay  to  his  administrator  when  one  should  be  appointed  ;  that 
his  daughter  Sarah  having,  after  executing  the  deed  to  McCollum,  of  the 
18th  of  August,  1833,  informed  him  thereof,  and  that  she  did  not  wish  him 
made  responsible  in  any  way,  he  told  her  he  could  make  a  charge  of  what 
money  he  had  advanced  her  during  her  minority,  and  for  her  support,  and 
she  could  give  him  a  release  if  she  thought  proper ;  and  she  thereupon  ex- 
ecuted the  receipt  of  [346]  the  29th  of  September,  1833,  freely  and  vol- 
untarily, and  without  any  fraud ;  that  he  is  entitled  to  all  the  personal 
estate  of  John  Dodd,  including  the  slaves,  the  proceeds  of  which  he  received 
in  Louisiana ;  because,  as  his  wife  was  domiciled  in  Tennessee  at  her  death, 
the  succession  to  personal  estate  would  be  governed  exclusively  by  the  laws 
of  Tennessee ;  that,  by  the  laws  of  Louisiana,  he  would  be  entitled  to  one- 
half  of  the  real  estate  absolutely,  if  those  laws  recognize,  in  matters  of 
succession,  the  law  of  the  matrimonial  domicile ;  and  that  he  would  be 
entitled  to  the  proceeds  of  the  real  estate  during  his  life,  being  accountable 
for  the  value  of  the  capital,  considered  as  real  estate  at  the  time  of  his 
death.  And  the  answer  concluded  by  stating  that  the  defendant  had  taken 
letters  of  administration  to  his  wife,  and  he  produced  his  letters,  which  were 
tested  as  of  the  third  Monday  of  April,  1835. 

The  complainants,  McCollum  and  Reid,  had  themselves  appointed  admin- 
istrators of  W.  Salsbury,  and  filed  an  amended  and  supplemental  bill,  stating 
the  fact  On  the  3d  of  November,  1836,  they  filed  another  amendment  to 
their  bill,  charging  that,  by  the  laws  of  Louisiana,  land  and  slaves  are 
immovables,  and  those  of  Dodd's  estate  did  not  vest  in  Smith  as  husband 
of  Tamsey  Dodd ;  that  upon  her  death  they  vested  in  complainants  and 
William  Salsbury,  and  the  proceeds  ailer  the  sale  belonged  to  them  ;  that 
William  Salsbury's  interest  after  his  death,  vested  in  complainants,  Sally 
and  Zilla ;  that  movables,  by  the  laws  of.  Louisiana,  are  to  be  applied  to 
the  payment  of  the  debts  of  the  deceased,  and  that  those  of  John  Dodd 
were  sufiicient  to  pay  his  debts,  &c. 

Smith,  in  answer  to  this  amendment,  denied  that  the  laws  of  Louisiana 

were  as  complainants  supposed,  and  required  proof.     He  insisted  that  Mrs. 

Smith's  share  of  John  Dodd*s  slaves  would  be  governed  by  the  laws  of 

Tennessee,  and  would  vest  in  him  on  her  death,  and  he  would  be  entitled 

^to  them  as  her  administrator  and  next  of  kin.    And  he  declined  admitting 
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anj  of  the  matters  of  fact,  or  condasions  of  law,  or  inferences  stated  in 
the  amendmenty  and  required  full  and  strict  proof  thereof. 

[347J  At  April  term,  1837,  bj  consent  of  counsel,  his  Honor  Chancellor 
Brahlitt  referred  it  to  the  clerk  and  master,  Litton,  to  report  what  the 
law  of  Louisiana  was  at  the  death  of  John  Dodd  upon  the  following  points : 

1.  Whether  slaves  are  by  that  law  movable  or  immovable   property? 

2.  Does  immovable  property  which  descends  to  a  married  woman  from  her 
&ther,  upon  her  death  intestate,  belong  to  her  heirs  or  children,  or  to  her 
husband?  3.  Whether  the  law  of  Louisiana  makes  any  difference  as  to 
descent  of  immovable  property,  when  the  party  on  whom  it  is  cast  is  not  a 
citizen,  and  when  he  is  a  citizen  of  the  State  of  Louisiana  ? 

On  the  18th  of  October  the  clerk  and  master  filed  his  report,  stating 
from  the  Digest  of  the  Laws  of  Louisiana  published  in  1808,  the  provi- 
sions which  he  supposed  to  bear  upon  the  inquiries  referred  to  him,  and 
his  conclusion  therefrom  as  to  each  inquiry ;  and  he  stated  that  those 
provisions  were  in  force  at  the  death  of  John  Dodd,  and  had  remained  un- 
altered, as  appeared  by  the  deposition  of  Alexander  Barrow,  Esq.,  which 
he  submitted  with  his  report. 

Testimony  was  taken  by  the  parties  in  reference  to  the  receipts  executed 
to  the  defendant  by  Salsbury  and  by  his  daughter,  the  complainant,  Sarah ; 
and  upon  some  other  mattera  unimportant  to  the  questions  debated  here,  or 
irrelevant  to  the  issue.  As  to  the  receipts,  the  testimony  did  not  satisfy 
the  chancellor  that  Smith  had  paid  the  sums  of  money  specified  in  them  to 
Salsbury  and  his  daughter.  There  was  testimony,  also,  showing  that  Smith 
was  of  sufficient  substance  to  support  his  daughter  without  trenching  upon 
her  estate. 

At  November  term,  1887,  the  cause  was  heard  by  Chancellor  Bram« 
LiTT,  who,  being  of  opinion  that  the  receipts  formed  no  obstacle  to  the  re- 
lief asked  for  by  the  complainants,  and  that  complainants  Zilla  and  Sarah 
were  entitled  to  their  mother's  share  of  the  lands  and  slaves  of  John  Dodd, 
decreed  an  account  of  the  proceeds  of  them  against  Smith,  and  that  the 
clerk  and  master  should  state  his  account  as  guardian ;  that  the  defendant 
should  be  charged  with  one-half,  being  Salsbury's  portion,  of  the  proceeds 
of  said  lands  [348]  and  slaves,  and  with  compound  interest  thereon  from 
the  time  he  received  it  until  Salsbury's  majority,  and  simple  interest  after- 
wards till  his  death ;  that  he  should  be  credited  with  a  reasonable  yearly 
allowance  for  the  support  and  maintenance  of  Salsbury  from  1810  until 
his  death  in  1816 ;  also  with  any  sums  of  money  paid  Salsbury  after  his 
majority,  ^  and  any  small  or  reasonable  sum  "  before  that  time ;  and  with 
the  value  of  any  property  received  by  Salsbury ;  that  the  defendant  should 
be  charged  with  simple  interest  only  on  the  share  of  Sarah,  and  allowed 
nothing  for  her  support,  and  that  he  should  pay  costs. 

From  this  decree  he  appealed  in  error. 

£.  H.  £wiNO  and  Meigs,  for  the  complainant. 
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1.  As  to  movables  in  Louisiana  to  which  Tamsey  Dodd  was  entitled  bj 
succession  to  her  father,  it  is  admitted,  defendant's  marital  rights  are  ac- 
cording to  the  laws  of  Tennessee,  the  place  of  the  matrimonial  domicile. 
1.  By  a  principle  of  international  law ;  Story's  Confl.  §  186.  2.  By  the 
law  of  Louisiana  itself;  Code  of  1808,  b.  3,  tit.  1,  art.  163,  p.  186. 

2.  As  to  the  immovables  of  John  Dodd's  succession,  the  title  is  regulated 
by  the  laws  of  Louisiana.  From  and  after  the  10th  of  December,  1815, 
one-fifth  of  them  were  the  property  of  Tamsey  Smith.  What  were  her 
husband's  rights  to  them  during  the  marriage  —  that  is,  in  this  case  from 
Dec.  10,  1815,  to  Feb.  28,  1816  — appears  from  the  same  Code,  p.  334, 
§  111,  arts.  56  et  seq.  ;  and  p.  186,  art.  168,  and  page  52,  arts.  42, 
et  seq. 

After  the  death  of  Tamsey  Dodd,  the  father  ceased  to  have  the  usufruct 
secured  by  law,  during  the  marriage,  to  the  parents ;  and  then  the  relation 
of  guardian  and  ward  commenced  between  him  and  his  children.  See 
Code,  page  57,  of  Tutorship  by  Nature. 

'<  During  the  marriage,"  the  relation  of  parent  and  child  continued,  by 
virtue  of  which  the  usufruct  of  the  estate  of  the  children  belonged  to  the 
parents ;  that  is,  in  the  words  of  the  Code,  p.  52,  art.  42,  '^  fathers  and 
mothers  shall  have  during  marriage  the  enjoyment,"  &c  But  as  soon  as 
one  of  the  parents  dies,  the  relation  of  guardian  and  ward  commences 
[349]  between  the  survivor  and  the  children,  and  the  guardian  is  ac- 
countable both  for  the  property  and  revenues  of  the  estate.  Code,  p.  58, 
art.  5. 

3.  But  in  this  case,  in  point  of  fact,  Edwin  Smith  did  assume  to  act  as 
the  natural  guardian  of  his  children,  in  which  capacity  he  did  all  the  vari- 
ous acts  which  are  necessary  by  the  Code  to  divide  an  inheritance  among 
the  co-heirs ;  all  of  which  will  be  seen  in  the  Code  of  1808,  b.  3,  c.  8, 
p.  184. 

Art.  155  shows  by  what  title  |the  heirs  are  seised  of  the  inheritance 
upon  the  death  of  the  ancestor. 

Art.  162,  and  arts.  \71  et  seq.  show  that,  after  the  partition,  the  heirs  are 
alienees  and  vendees  mutually.     See  p.  366,  c.  6,  arts.  118-120. 

Arts.  237  et  seq.  show  that  they  are  mutual  warrantors. 

This  partition  was  judicial ;  see  arts.  165  et  seq,,  and  the  acts  of  the 
parish  judge  in  receiving  the  petition  for  partition  ;  ordering  and  conduct- 
ing the  sale ;  forming  the  mass  of  the  inheritance  ;  auditing  the  demands 
of  creditors ;  ascertaining  the  net  residue ;  drawing  the  lots ;  adjudicating 
the  allotments  in  severalty,  —  were  all  judicial  in  their  nature  ;  all  of  which, 
constituting  the  entire  partition,  also  constitute  a  judgment  %n  rem  of  a 
court  having  jurisdiction  of  the  persons  claiming,  and  of  the  subject- 
matter  claimed.  See  Story's  Conflict  of  Laws,  c  15,  especially  §§  59 1, 
592. 

And  such  a  judgment  is  conclusive  upon  all  the  world  as  to  all  the  mat- 
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ters  of  right  and  title  which  it  professes  to  decide.  Least  of  all  persons 
in  the  world  can  Smith  impeach  this  judgment,  having  been  himself  a  party 
to  it,  and  having  acquiesced  in  it  nineteen  years. 

James  Campbell,  for  the  defendant. 

In  this  case  both  the  parties  claim  the  proceeds  of  certain  negroes,  &c., 
in  Louisiana,  under  Tamsey  Smith,  the  wife  of  Edwin  Smith,  and  mother 
of  complainants.     Edwin  Smith  and  wife  were  citizens  of  Tennessee. 

1.  As  the  domicile  of  Mrs.  Smith  was  in  Tennessee,  the  laws  of  Ten- 
nessee would  govern  in  the  distribution  of  personal  property,  and  the 
lex  loci  rei  sitce  as  to  the  realty.     Story's  Conflict  of  Laws,  §§  481,  483. 

[350]  2.  Lands  and  houses,  and  other  things  which  are  deemed  part 
of  the  freehold,  or  which  savor  of  the  realty,  are  real  estate  or  immova- 
bles ;  all  other  things  which  are  movable  in  their  nature  are  personal  prop- 
erty. To  make  a  thing  realty,  it  must  be  attached  to  some  freehold.  The 
distinction  between  real  and  personal  property  exists  in  the  things ;  it  is 
the  ideas  in  the  mind  and  not  the  words  employed  that  can  make  a  thing 
real  or  personal  property.     Story's  Conflict  of  Laws,  §  447. 

3.  The  principle  laid  down  in  this  section  of  Story's  Conflict  of  Laws, 
that  every  nation  can  impress  upon  property  what  character  it  pleases,  only 
applies  to  cases  where  the  sovereignty  is  complete ;  not  to  cases  of  a  di- 
vided jurisdiction,  the  owner  being  in  one  State  and  the  property  in  an- 
other. But  supposing  that  a  State  under  the  principle  stated  could  make 
personal  property  a  part  of  the  land,  or  ^  annex  it  to  the  freehold,"  the 
law  of  Louisiana  in  this  case  does  not  do  it.  It  does  not  annex  negroes 
to  any  freehold,  but  merely  says  slaves  shall  be  immovable  by  operation  of 
law,  and  therefore  they  may  be  mortgaged,  &c.  It  is  the  annexing  a  thing 
to  the  freehold  that  makes  it  realty.  The  negroes  in  this  case  must  be 
regarded  as  movables  or  personalty,  because  they  are  movables  in  fact  and 
are  not  attached  to  the  realty. 

4.  Our  statute  of  distributions  is  positive  in  its  provisions.  So  are  the 
statutes  of  descents  of  Louisiana.  Where  the  owner  of  property  is  in  one 
sovereignty  and  the  property  in  another,  and  a  conflict  arises,  the  disposi- 
tion must  be  settled  upon  a  principle  independent  of  both.  That  principle 
or  rule  is,  that  the  law  of  the  domicile  must  govern  as  to  personalty, 
and  the  law  o'f  the  place  where  the  property  is  situate  must  govern  as  to 
the  realty.  And  so  strong  is  the  principle  that  if  a  citizen  of  a  State  ac- 
quires property  under  a  foreign  judgment  or  decree  contrary  to  the  rule  I 
have  mentioned,  he  will  be  held  liable  to  the  person  who  would  be  entitled 
under  the  rule,  and  made  to  hold  as  a  trustee  for  him.  Story's  Conflict  of 
Laws,  §  409  ;  see  also  §  20.  The  authorities  on  this  subject  are  collected 
in  the  ninth  chapter  of  Story's  Conflict  of  Laws,  to  which  the  Court  are 
referred.    4  J.  C.  R.  487. 

5.  The  laws  of  Louisiana  do  not  contravene  the  principles  [351]  con- 
tended for;  but  if  they  did  Tennessee  would  not  in  her  courts  give 
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effect  to  those  laws  in  opposition  to  her  own,  and  in  opposition  to  the  law 
of  nations.  If  Louisiana  can  by  the  mere  application  of  a  word  change 
the  character  of  the  property,  she  is  evading  the  principle.  The  law,  then, 
would  be  no  law  at  all. 

F.  B.  Fogg,  on  the  same  side. 

Article  163,  p.  186  of  the  Digest  of  Louisiana  relied  upon  by  Mr.  Meigs, 
applies  only  to  the  rights  of  the  husband  during  marriage,  and  has  no  relation 
to  the  riorhts  of  the  husband  to  his  wife's  movable  effects  after  her  death.  The 
right  of  succession  is  precisely  the  same  as  to  movables  as  immovables :  there 
is  no  distinction  between  them.  Succession  applies  to  '*  the  estate,  rights,  and 
charges  of  the  deceased  which  pass  to  other  persons  who  replace  them."  B.  3, 
tit  1,  c.  1,  art.  1,  Dig.  144.  The  husband  has  no  right  except  to  the  part- 
nership property,  in  any  thing  movable  or  immovable,  where  the  wife  has 
lawful  descendants;  p.  154,  c.  3,  art.  43. 

See  p.  324,  art.  13.  Proper  or  hereditary  effects  are  all  such  as  either 
husband  or  wife  brings  in  marriage,  or  which  he  or  she  inherits  or  acquires 
during  marriage  by  will  or  lucrative  contract. 

Dig.  p.  52,  arts.  42,  43 ;  fathers  and  mothers  during  marriage  have  the 
enjoyment  of  the  estate  of  their  children  until  their  majority.  They  are  usu- 
fructuaries, and  by  art.  47,  children  cannot  sue  them.  The  father  is  liable 
as  an  usufructuary  ;  how  that  is,  see  p.  110 ;  also  114,  art.  22,  23,  54. 

I  refer  the  Court  also  to  the  case  of  Lashley  v.  Hog,  Robertson  on  Per- 
sonal Succession,  p.  234;  12  Law  Library,  side  paging,  416;  also  Stanley 
V,  Bernes,  5  Ecclesiastical  Rep.  140,  161;  9  Bligh,  32,  Britwhistle  r. 
Vandell;  Id.  89,  Wanender  v.  Wanender;  4  Johns.  Ch.  Holmes  v. 
Rensen,  461 ;  2  Id.  Decouche  v,  Savatier. 

When  there  is  a  father  or  mother,  the  courts  of  Louisiana  have  no 
power  to  appoint  a  curator  or  guardian.  The  father  has  the  rights  of  an 
usufructuary,  unless  the  donation  made  to  the  child  prohibits  it.  6  La. 
236. 

[352]  Green,  J.,  delivered  the  opinion  of  the  Court  —  The  complain- 
ants, Zilla  and  Sally,  are  the  children  of  the  'defendant,  by  his  former  wife 
Tamsey.  Tamsey  was  the  daughter  of  John  Dodd,  of  Loubiana,  who  died 
in  that  State,  possessed  of  considerable  estate,  about  the  1st  of  December, 
1815.  Mrs.  Smith  and  her  husband,  the  defendant,  lived  in  Tennessee, 
where  she  died  in  February,  1816,  before  any  measures  were  taken  to 
obtain  her  share  of  her  father's  estate.  Her  only  children  surviving  her 
were,  the  complainant,  Zilla,  wife  of  McCollum,  and  Sally,  wife  of  Reid, 
and  William  Salsbury,  a  son  by  a  former  husband.  William  Salsbory 
died  in  November,  1826,  without  lawful  issue;  leaving  his  sisters,  Zilla 
and  Sally,  his  only  heirs  and  distributees. 

The  defendant,  Smith,  obtained  his  wife's  portion  of  her  father's*  estate  in 
Louisiana,  and  was  guardian  of  William  Salsbury,  whose  estate  went  into 
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his  hands.     This  bill  is  brought  by  his  daughters  and  their  husbands  for  an 
account  of  each  of  these  funds. 

The  principal  question  in  this  cause  is,  whether  negroes  are  to  be  regarded 
in  Louisiana  as  real  estate  or  personal.  For  it  is  not  disputed  on  either  side, 
but  that,  if  personal,  the  law  of  Mrs.  Smith's  domicile  will  govern ;  and,  if  real, 
the  law  of  the  place  where  it  was  situated  will  control  the  succession.  Story's 
Ck>nfl.  Laws,  §§  481,  483. 

By  the  law  of  Louisiana,  real  estate  and  immovable  things  are  convertible 
terms.  Dig.  1808,  b.  2,  c.  2,  art.  13.  And  that  Law,  art.  19,  contains  the 
following  provision  in  relation  to  slaves  :  "  Slaves  in  this  territory  are  con- 
sidered immovable  by  the  operation  of  law,  on  account  of  their  value  and 
utility  for  the  cultivation  of  the  lands,  and  therefore  they  may  be  mort- 
gaged." 

The  chapter  from  which  this  extract  is  made  treats  only  of  immovable 
things,  enumerating  what  are  such  and  in  what  sense,  whether  by  their  * 
nature,  or  by  operation  or  destination  of  law ;  and  commences  with  the 
words,  ^<  Real  estate  or  immovable  things  are,"  &c. ;  thereby  substituting 
the  terms, "  immovable  things,"  for  **  real  estate."  Story's  Coufl.  Laws,  §  447, 
says, ''  that  in  addition  to  those  things  which  may  be  deemed  universally  to 
partake  of  the  nature  of  immovables,  or,  [353]  as  the  common-law  phrase 
is,  to  savor  of  the  realty,  all  otUer  things  though  movable  in  their  nature, 
which  by  the  local  law  are  deemed  immovables,  are,  in  like  manner, 
governed  by  the  local  law.  For  every  nation,  having  authority  to  pre- 
scribe rules  for  the  disposition  and  arrangement  of  all  property  within 
its  own  territory,  may  impress  upon  it  any  character  which  it  shall  choose ; 
and  no  other  nation  can  impugn  or  vary  that  character." 

If  these  principles  be  correct,  they  settle  the  question ;  for  Louisiana  has 
said,  by  its  law,  that  slaves  are  immovable,  and  having  a  right  to  impress 
upon  them  any  character  it  may  choose,  which  Tennessee  has  no  right  to 
impugn  or  vary,  it  follows  that  the  law  of  Louisiana  must  govern  the  suc- 
cession. 

It  is  earnestly  argued  that  this  language  of  Judge  Story  must  be  restricted 
in  its  meaning  to  such  things,  movable  in  their  nature,  as  are  by  law  attached 
to  the  land,  and  are  thus  made  to  savor  of  the  realty.  This  is  plainly  a  mis- 
construction of  the  author ;  for  he  says,  expressly,  that  in  addition  to  the 
things  that  are  universally  considered  to  savor  of  the  realty,  <<  all  other 
things,  though  movable  in  their  nature,  which  by  the  local  law  are  deemed 
immovables,  are  in  like  manner  governed  by  the  local  law ; "  thus  plainly 
intending  to'assejrt  the  power  of  a  nation  to  impress  any  description  of  prop- 
erty with  the  character  of  "  immovable, "  whether  connected  with  land 
or  not. 

But  It  is  insisted  that  no  State  has  a  right  to  do  this ;  and  thus  give  to 
property,  movable  in  its  nature,  a  destination  different  from  that  which  by 
the  law  of  nations  would  be  given  to  it  were  there  no  such  local  law. 
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If  tbis  argument  be  well  founded,  the  power  bj  law  to  attach  movable 
property  to  the  freehold,  and  thus  constitute  a  part  of  it,  would  be  equally 
beyond  the  competency  of  a  State.  Is  it  not  as  easy  to  declare,  in  an  act 
of  assembly,  that  horses  for  the  plough  shall  constitute  part  of  the  fi'eehold, 
and  thus  make  them  immovable,  as  to  announce  simply  that  horses  shall 
be  immovable  property?  It  is  certainly  difficult  to  perceive  upon  what 
principle  the  competency  to  enact  the  former  provision  can  be  maintained, 
while  the  power  to  make  [354]  the  latter  is  denied.  And  yet  the  power 
to  attach,  by  law,  things  in  their  nature  movable  to  the  freehold,  and  thus 
make  them  immovable,  is  not  denied  in  the  argument ;  and,  indeed,  could 
not  be,  for  the  common  law,  as  well  as  the  civil  law,  recognizes  some  things 
movable  in  their  nature  as  part  of  the  freehold.  This  right  to  impress  upon 
movable  things  the  character  of  immovables  does  not  depend  upon  their  rela- 
tion to  the  freehold,  but  results  from  the  power  inherent  in  every  nation 
'^'to  prescribe  rules  for  the  disposition  and  arrangement  of  all  property 
within  its  own  territory."  When  this  shall  be  done  the  law  applicable  to 
immovables  governs  the  disposition  which  must  be  made  of  such  property. 

It  is  insisted  that  the  law  of  Louisiana  referred  to  was  not  made  with  a 
view  to  the  succession,  but  that,  as  only  immovables  are  there  subject  to 
mortgage,  slaves  on  account  of  their  value,  were  impressed  with  the  charac- 
ter of  immovable  with  the  view  only  of  making  it  lawful  to  mortgage  them. 

This  is  evidently  a  misconstruction  of  the  law.  It  is  true  that,  after 
announcing  that  slaves  are  immovable  property,  it  is  added  in  the  Digest  of 
1808,  "and  therefore  they  may  be  mortgaged.''  But  this  is  stated  as  a 
mere  consequence,  or  incident,  resulting  from  the  character  with  which  the 
property  had  been  impressed  by  law.  The  chapter  is  not  treating  of  mort^ 
gages  or  securities,  but  of  the  character  of  property,  defining  what  things 
are  immovable  in  contradistinction  to  movable  things.  To  put  it  beyond 
doubt  that  such  is  the  true  construction  of  this  article,  it  will  be  perceived 
by  reference  to  the  Civil  Code  of  Louisiana  of  1825,  b.  2,  tit  c  2, 
art.  461,  that  the  words,  "and  therefore  they  may  be  mortgaged,"  are 
omitted  altogether.  The  language  of  that  article  is,  *' Slaves,  though 
movable  by  their  nature,  are  considered  as  immovables  by  operation  of  law. 

Thus  we  have  a  legislative  construction  of  the  article  in  question, 
removing  all  doubt 

These  principles  having  been  established,  let  us  apply  them  to  the  case 
under  consideration.  We  have  seen  that  John  Dodd  died  in  Louisiana  in 
1815.  His  daughter  Tamsey,  wife  of  the  defendant  Smith,  him  survivbg, 
then  resided  in  Tennessee,  where  she  died  in  1816. 

[355]  In  relation  to  immovable  property,  the  descent  and  heirship  is 
exclusively  governed  by  the  law  of  the  country  within  which  it  is  actuaUy 
situate.  "  No  person  can  take  except  those  who  are  recognized  as  legiti- 
mate heirs  by  the  laws  of  that  country  ;  and  they  take  in  the  proportions 
and  order  which  these  laws  prescribe."  "  This/'  says  Judge  Story,  "  is  the 
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indisputable  doctrine  of  the  common  law."  Confl.  Laws,  §  483.  By  the 
law  of  Louisiana ;  Dig.  Civ.  Code,  b.  3,  tit.  1,  c.  2,  §  2 ;  art  27,  p.  150 ; 
when  a  man  dies  all  his  legitimate  children  *'  participate  to  his  succession 
by  equal  shares." 

John  Dodd  had  five  children,  of  whom  Mrs.  Smith  was  one,  so  that  she 
became  entitled  to  one-fiflh  of  all  her  father's  estate. 

This  vested  in  her  as  paraphernal  property  ;  and  as  the  law  of  Louisiana 
governs,  as  to  the  land  and  negroes,  being  immovables  that  portion  of  the 
estate  was  held  by  her  independently  of  her  husband,  of  which  she  had 
the  administration  and  enjoyment  Gvil  Code,  La.  334.  This  property 
remained  undisposed  of,  and  undivided,  until  after  the  death  of  Mrs.  Smith 
in  1816.  Upon  her  death,  by  the  law  of  Louisiana,  the  succession  to  all 
her  property  in  that  State  is  participated  by  her  children.  But  as  that 
law  governs  only  as  to  the  immovable  (Story's  Confl.  §  483),  the  defendant^ 
her  husband,  as  administrator  of  her  estate  in  Tennessee,  is  entitled  to  her 
movable  effects ;  and  is  not  bound  to  account  for  them  to  her  children. 
Story's  Confl.  §  481. 

But  it  is  insisted  that,  as  Smith  and  wife  were  married  in  Tennessee, 
that  contract  was  made  in  reference  to  the  law  of  Tennessee,  and,  there- 
fore, all  their  matrimonial  rights  are  to  be  governed  by  that  law.  This 
question  has  called  forth  much  ingenious  discussion  on  both  sides.  It  is 
unnecessary  to  add  any  thing  of  ours,  other  than  to  announce  the  result  of 
our  investigation  of  the  subject.  We  think  that,  however  the  domicile 
of  the  parties  may  be  changed,  the  law  of  the  actual  domicile  will  govern 
as  to  movable  property  acquired  after  such  change  of  residence,  and,  as  to 
all  immovable  property,  the  law  of  the  place  where  it  is  situated.  Story's 
Confl.  L.  §  187. 

Upon  these  principles,  the  complainants  are  entitled  to  an  [356]  account 
for  the  estate  of  their  mother,  which  may  have  come  into  the  hands  of  the 
defendant. 

Indeed,  if  these  principles  were  less  clear  and  satisfactory  than  they 
appear  to  be,  the  manner  in  which  the  defendant  has  treated  the  subject, 
recognizing  the  rights  of  his  children,  in  the  proceedings  in  Louisiana,  act- 
ing as  their  guardian  in  the  division  of  their  grandfather  Dodd's  estate,  and 
receiving  their  portion  in  that  character,  are  circumstances  which  tend 
strongly  to  support  their  claim  to  the  account  they  seek. 

He  could  not  have  obtained  the  property  in  Louisiana  in  any  other  char- 
acter than  as  guardian  for  his  wife's  children  ;  nor  did  he  ever  set  up  any 
right  to  it  until  this  bill  was  filed.  He  told  Mrs.  Woodson,  his  step-daugh- 
ter, that  his  daughters  were  worth  more  than  she  was.  In  requiring  him 
to  account  for  this  estate,  therefore,  in  accordance  with  our  views  of  the 
rights  of  the  parties,  he  will  only  do  what  he  has  all  along  felt  himself 
bound  to  perform. 
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But  the  defendant  insists  in  his  answer,  that  he  has  settled  with  the  par- 
ties entitled  to  this  estate,  and  therefore  he  is  not  bound  to  account. 

To  support  this  allegation  in  the  answer,  he  has  produced  a  receipt  from 
the  complainant  SaUy,  dated  29th  September,  1833,  wherein  she  acknowl- 
edges the  receipt  from  him,  as  guardian,  of  two  thousand  dollars  in  money 
and  property  in  full  of  all  demands. 

The  evidence  shows  that  this  receipt  was  obtained  from  his  daughter 
without  consideration;  no  money  having  been  actually  paid.  That  his 
daughter  was  young,  lived  in  his  house,  was  very  much  under  his  control 
and  influence,  and  most  probably  did  not  know  what  was  the  character  of 
the  paper  she  signed.  There  is  no  pretence  for  setting  up  this  receipt  in 
opposition  to  the  account  prayed  for. 

The  defendant  also  relies  upon  a  receipt  from  William  Salsbury,  dated 
October  21,  1826,  for  $2050,  in  which  a  settlement  is  acknowledged  to 
have  been  made  with  Smith  as  guardian,  and  that  sum  received. 

It  is  insisted,  that  this  receipt  is  valid,  and  ought  to  be  conclusive  as  to 
Salsbury's  share  of  the  estate  ;  for  that,  although  it  may  appear  from  the 
evidence,  that  Salsbury  did  [857]  not  receive  this  sum,  still  he  was  of  age, 
gave  the  receipt  voluntarily,  and  that  he  had  a  right  to  give  his  estate  to 
Smith  if  he  chose  to  do  so. 

This  view  of  the  subject  presents  some  difficulty  in  the  mind  of  the 
Court;  and,  had  the  defendant  treated  it  in  this  manner,  we  should  have 
hesitated  before  we  would  have  pronounced  it  invalid.  But  the  defendant, 
in  his  answer,  alleges  that  he  had  advanced  money  to  Salsbury  from  time 
to  time,  and  had  permitted  him  to  take  possession  of  his  property,  and,  after 
he  became  of  age,  settled  with  him  and  took  his  receipt.  He  thus  puts  his 
defence  tipon  the  ground  that  he  had  actually  paid  Salsbury  his  distributive 
share  of  both  his  father's  and  mother's  estate. 

But  it  satisfactorily  appears,  from  the  evidence,  that  such  was  not  the 
fact.  At  the  time  the  receipt  was  executed  no  money  was  paid,  no  note 
was  given,  no  property  was  delivered ;  and  Salsbury,  dying  shortly  after- 
wards, left  no  visible  estate,  save  a  horse  or  two,  known  to  any  of  the  wit- 
nesses. It  is  in  proof,  too,  that  Salsbury  was  not  an  extravagant  young 
man. 

It  is  impossible,  therefore,  to  believe  that  Smith  actually  paid  the  money 
mentioned  in  this  receipt ;  and  as  he  has  placed  the  question  of  its  validity 
upon  an  actual  payment,  and  not  as  a  gifl  from  Salsbury,  we  cannot  regard 
it  as  a  gift ;  and,  being  satisfied  the  money  was  not  paid,  we  are  of  opinion 
it  presents  no  obstacle  to  the  account  the  complainants  ask  of  Salsbury's 
estate  in  his  hands.  Let  the  decree  be  affirmed, 
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Naahville.   Deoember  Tenxit  1888. 
KOEN  V.  WHITE'S  HEIES. 

[368]  Chancebt.  Spe^fic  performance  ^tUU  bond  amgned.  If  a  title  bond  be  assigned 
by  the  obligee,  and  the  assignee  sne  the  obligor  in  equity  for  a  specific  performance, 
making  the  obligee  a  party,  the  obligor  cannot  resist  a  decree  on  the  ground  that  no  con- 
sideration passed  for  the  assignment,  —  the  bill  being  taken  for  confessed  as  to  the  obligee. 
[Ace.  Stone  e.  Duncan,  1  Head,  104;  Jackson  o.  Honeycut,  1  Tenn.  80.] 

Same.  Same  —  Vendor  and  purchaser —  lapse  of  time.  Lapse  of  time  is  a  defence  against  a 
bill  for  a  specific  performance,  where  there  is  something  to  be  done  by  the  party  asking  for 
it,  constituting  a  condition  precedent,  which  he  has  deferred  till,  by  the  efflux  of  time,  a 
material  change  of  circumstances  has  been  produced.  It  is  no  defence  where  two  persons 
make  a  joint  purchase  of  land,  and  a  title  bond  is  taken  to  one  of  them,  who  gives  the 
other  his  bond  for  half  of  the  land  so  soon  as  a  legal  title  should  be  procured;  for  in  such 
case  the  obligee  has  nothing  to  do  previously  to  his  being  invested  with  a  right  to  perform- 
ance. 

In  coDsideratioii  of  military  eervioes  performed  by  Cornelius  Drake,  the 
State  of  North  Carolina  issued  to  him  warrant,  No.  404,  for  571  acres  of 
land,  dated  the  11th  of  September,  1784.  This  warrant,  by  an  entry,  No. 
870,  in  the  office  of  the  surveyor  of  military  lands,  was  immediately  after- 
wards located  '<  on  the  waters  of  Little  Harpeth  River,  beginning  at  the 
south-east  comer  of  Ephraim  Drake  and  Daniel  Dunham's  pre-emption, 
and  running  along  the  south  side  to  their  south-west  comer ;  thence  off  at 
right  angles  for  complement."  On  the  26th  of  October,  1788,  Drake  sold 
this  warrant  and  location  to  John  White,  the  ancestor  of  the  defendants, 
and  gave  him  a  written  transfer  and  order  to  the  Secretary  of  State  of 
North  Carolina  for  the  patent ;  and  also  executed  to  him  a  bond,  condi- 
tioned that,  if  a  patent  for  said  land  should  come  out  in  his  name  instead  of 
White's,  he,  his  heirs,  &c,  should  convey  it  by  a  sufficient  deed  of  bargain 
and  sale  to  White,  his  heirs,  &c.,  at  his  or  their  reasonable  request  after 
the  issuance  of  the  patent.  White,  then  of  Camden,  North  Carolina,  sold 
one-half  of  the  tract  to  Joshua  Campbell  of  the  same  place,  and  gave  him 
his  title  bond,  dated  the  26th  of  July,  1790,  conditioned  that  when  the  pat- 
ent should  come  out,  and  he  should  procure  a  right  from  Drake,  he,  White, 
or  his  heirs,  shoukl  convey  285  acres  of  said  land  —  respect  being  had  to 
the  quality  —  to  Campbell  or  his  heirs,  at  his  or  their  reasonable  request 
after  the  issuance  of  the  patent  [359]  or  the  execution  of  a  deed  by 
Drake,  to  him.  On  the  26th  of  January,  1791,  the  land  was  surveyed  in 
the  name  of  Drake,  beginning  at  a  red-oak  tree,  running  thence  south,  268 
poles,  to  a  large  ash  and  hackberry  ;  thence  west,  340  poles,  to  a  stake ; 
thence  north,  268  poles,  to  the  south-west  corner  of  Daniel  Dunham's  pre- 
emption ;  thence  with  Dunham's  line,  east,  840  poles  to  the  beginning.  At 
April  session,  1794,  of  Davidson  County  Court,  the  bond  ftt)m  White  to 
Campbell  was  proved  by  Frederick  Davis,  one  of  the  subscribing  witnesses, 
and  admitted  to  record.    About  the  year  1790,  both  Campbell  and  White, 
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who  appeared  to  claim  the  land  as  partners,  removed  to  Tennessee,  and 
White  took  possession  of  it.  Camphell  returned  to  North  Carolina,  but 
lefl  in  the  hands  of  Frederick  Davis,  his  agent,  White's  bond  for  one-half 
of  the  land.  Davis  called  on  White  for  a  division,  and  he  was  willing  to 
make  it,  but  not  in  portions  of  equal  value  as  Davis  thought,  and  he  de- 
clined it.  Campbell  died,  and  then  Davis  surrendered  the  bond  to  his 
representative,  who  afterwards  made  an  attempt,  through  the  agency  of 
Levin  Ednej,  to  have  a  division,  which  attempt  also  failed  for  the  same 
reason  as  the  former. 

On  the  20th  of  May,  1808,  the  State  of  Tennessee  issued  a  patent  for 
the  land  in  the  name  of  Cornelius  Drake.  In  the  same  or  the  next  year, 
Daniel  Koen,  complainant's  father,  went  to  North  Carolina,  and  purchased 
from  Campbell's  heirs  their  interest  in  the  land,  which  interest  was  trans- 
ferred to  him  by  some  instrument  of  writing,  probably  an  assignment  of 
the  bond.  He  was  in  low  circumstances,  and  having  failed  to  procure  a 
division  of  the  tract,  he  went  to  the  south  on  business  about  two  years  af- 
terwards, and  on  his  return  in  1812  died  intestate,  leaving  the  complainant. 
Hardy  Koen,  his  only  child  and  heir-at-law,  an  infant  White's  original 
bond  to  Campbell,  if  it  had  ever  been  in  Koen's  possession,  seems  to  have 
been  lost. 

After  the  patent  had  been  issued  to  Drake,  White  filed  a  bill  in  chancery 
against  his  heirs  and  representatives  for  a  specific  execution  of  the  con- 
tract for  the  sale  of  the  land  to  him ;  and  on  the  15th  of  February,  1817, 
in  the  Supreme  Court  of  Tennessee,  he  had  a  decree  divesting  the  title  out 
of  them,  and  [360]  vesting  it  in  himself.  The  contingency  had  now 
happened  upon  which  he  was  to  make  Campbell  a  deed  for  one-half  of  the 
tract.  About  the  month  of  May,  1825,  White  died ;  and,  in  October  follow- 
ing, the  complainant  came  of  age. 

On  the  7th  of  March,  1827,  he  filed  his  bill  in  the  Chancery  Court  at 
Franklin  against  White's  heirs,  praying  for  a  specific  performance  of  the 
contract  between  him  and  Campbell.  He  stated  the  loss  of  the  original 
bond,  but  exhibited  a  copy  of  it  obtained  from  the  records  of  the  County 
Court  of  Davidson. 

The  heirs  of  White  answered,  suggesting  that  the  purchase  from  Camp- 
bell's heirs  by  Daniel  Koen  was  invalid  on  account  of  the  infancy  of  some, 
at  least,  of  those  heirs ;  also,  that  the  bond  had  not  been  lost,  bet  White  in 
his  lifetime  had  taken  it  up  from  one  McDaniel,  who  had  purchased  it  fromi 
Koen,  by  paying  him  a  gray  mare  and  foal ;  but  relying  principally  upon 
the  statute  of  limitations,  the  lapse  of  time,  and  the  length  of  White's 
possession,  more  than  thirty  years,  before  the  institution  of  the  suit  On 
the  5  th  of  April,  1838,  an  amended  bill  was  filed  against  the  heirs  of 
Campbell,  as  to  whom  it  was  taken  for  confessed  at  October  term,  1836. 
Testimony  was  taken  particularly  to  establish  the  allegation  that  White 
had  before  his  death  taken  up  the  bond.  Among  his  papers  one  much 
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mutilated  had  been  found,  purporting  to  be  a  contract  between  him  and 
Campbell  about  land,  made  while  they  were  yet  residing  in  Camden  ;  but 
the  date  of  it  had  been  torn  off,  and  what  remained  of  it  seemed  to  relate 
to  a  different  tract.  There  was  indorsed  on  it,  under  date  of  May  14, 
1816,  a  receipt,  it  seemed,  of  a  brown  mare  and  foal  ^'  in  part  of  the  within," 
&c.  But  it  U  unnecessary  to  repeat  the  evidence  upon  this  point,  as  it  was 
thought  unsatisfactory  by  the  Court ;  and  the  foregoing  narrative  contains 
the  substance  of  the  pleadings  and  proofs. 

The  cause  was  heard  at  May  term,  1838,  before  his  Honor  Chancellor 
Bramlitt,  who,  being  of  opinion  that  the  complainant  was  entitled  in 
equity  to  an  undivided  half  of  the  land  according  to  quantity  and  quality 
in  its  unimproved  state,  and  to  a  reasonable  rent  for  said  one-half  from  the 
filing  of  the  bill  and  interest  thereon,  accordingly  appointed  five  commis- 
sioners, and,  in  case  they  or  any  of  them  failed  to  act,  the  [361]  clerk  and 
master  to  appoint  others  in  their  stead,  any  three  of  whom  were  to  lay  off 
and  set  apart  to  the  complainant  one-half  of  the  tract,  according  to  quality 
and  quantity,  estimating  the  whole  according  to  its  value  in  an  unimproved 
state,  and  assigning  to  the  heirs  of  White  the  cleared  and  improved  land, 
valuing  it  as  unimproved.  And  the  clerk  and  master  was  directed  to  take 
an  account  of  the  rent  of  the  tract  from  the  filing  of  the  bill,  charging 
White's  heirs  with  reasonable  rent  and  interest  thereon.  The  complainant 
was  ordered  to  pay  the  costs  of  the  ^nit. 

From  this  decree  the  defendants.  White's  heirs,  appealed  in  error. 

Cook  and  F.  B.  Fogg,  for  complainant. 

B.  C.  Foster,  Jr.,  and  Meigs,  for  defendants. 

Greene,  J.,  delivered  the  opinion  of  the  Court.  —  John  White  executed 
a  bond  to  Joshua  Campbell,  dated  26th  July,  1790,  to  convey  him  the  one- 
half,  according  to  quality  and  quantity,  of  a  571-acre  tract  of  land  on  Har- 
peth  River,  being  the  service  right  of  Cornelius  Drake,  so  soon  as  a  grant 
could  be  obtained  for  the  same,  and  so  soon  as  said  White  could  procure  a 
title  thereto.  Campbell  died,  and  Daniel  Keen  obtained  from  his  heirs 
an  assignment  of  the  bond  on  White.  White  obtained  a  title  to  the  land 
from  Drake,  by  a  decree  of  the  Supreme  Court  in  1817.  Before  this  time 
Daniel  Keen  died,  leaving  his  complainant  the  heir-at-law. 

The  complainant  became  of  the  age  of  twenty-one  years  in  1825 ;  and 
this  bill  was  filed  the  7th  of  March,  1827,  for  a  specific  performance  of  the 
contract. 

The  defendants  resist  the  decree  sought  by  the  bill  upon  several  grounds. 

It  is  objected  that  there  is  no  evidence  that  any  consideration  was  given 
to  Campbell's  heirs  by  Daniel  Keen,  without  proof  of  which  he  cannot 
move  the  conscience  of  this  court  in  his  favor.  It  is  true  there  is  no  direct 
proof  of  a  consideration ;  but  Campbell's  heirs  are  made  defendants  to  the 
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bill,  and,  having  failed  to  answer,  it  was  taken  pro  eonfesso  against  them. 
It  is,  therefore,  to  be  treated  sfi  though  they  [362]  had  answered,  and  ad- 
mitted the  receipt  of  a  consideration ;  for  the  biU  charges  that  Koen  paid 
them  a  valuable  consideration  for  the  land. 

The  payment  of  a  consideration  having  been  established  as  between 
Campbell's  heirs  and  the  complainant,  the  other  defendants  have  no  right 
to  resbt  a  decree  on  that  ground. 

It  is  objected  that  this  bill  is  not  brought  in  time ;  and  that  the  infancy 
of  the  complainant  is  no  excuse,  the  circumstances  of  the  parties  and  the 
value  of  the  property  having  greatly  changed. 

It  18  true  a  great  number  of  years  have  elapsed  since  this  bond  was  given, 
but  the  ancestors  of  the  defendant  were  not  liable  to  be  called  on  for  the  title 
until  he  procured  one  from  Drake.  This  he  did  not  obtain  until  in  1817, 
when  it  was  decreed  him  by  this  court.  At  that  time  the  father  of  the 
complainant  was  dead,  and  he  was  an  infant,  not  having  arrived  at  full 
age  until  1825,  about  eighteen  months  before  the  bill  was  brought. 

The  case  of  Smith's  Heirs  v.  Christmas,  7  Yerg.  565,  and  similar  cases 
relied  on  by  the  counsel  for  the  defendants,  are  very  different  from  this. 
Tliey  are  cases  where  time  is  of  the  essence  of  the  contract ;  where  some- 
thing must  be  done  by  the  party  seeking  a  performance,  precedent  to  his 
right  to  demand  it  In  such  case  a  complainant  must  show  himself  to 
have  been  "  ready,  willing,  and  eager,"  to  comply  on  his  part 

But  the  case  is  wholly  different  where,  as  here,  two  men  are  tenants  in 
common  of  a  tract  of  land  to  which  they  have  an  equitable  title,  and  one 
of  them  gives  his  bond  to  convey  to  his  cotenant  the  other  half  so  soon 
as  he  shall  get  the  legal  title.  The  party  seeking  the  enforcement  of  the 
contract  had  no  precedent  condition  to  perform,  the  non-performance  of 
which  would  embarrass  and  involve  the  other  in  difficulties  and  loss.  The 
circumstances  of  the  parties,  therefore,  cannot  be  said  to  have  changed  so 
as  to  render  it  inequitable  for  the  Court  to  decree  a  performance. 

It  is  insisted  that  the  original  title  bond,  of  which  a  copy  is  exhibited  in 
the  bill,  was  in  the  hands  of  one  McDaniel,  from  whom  the  ancestor  of 
the  defendants  purchased  it  by  the  [363]  payment  of  a  gray  mare  and  a 
foal,  a  watch  and  some  money ;  and  that  said  original  bond  was  not  lost  as 
is  alleged  in  the  bill. 

.  It  is  unnecessary  to  refer  particularly  to  the  evidence  upon  this  point ; 
it  is  contradictory,  confused,  and  inconclusive. 

The  bond  upon  which  this  credit  is  said  to  have  been  is  not  sufficiently 
identified  by  the  witness  who  speaks  most  certainly  about  it,  to  satisfy  the 
Court  that  it  was  the  one  for  the  land  in  question ;  and  this  evidence  is 
much  weakened  by  opposing  facts  and  circumstances. 

Besides,  it  is  not  even  contended  that  the  bond  was  assigned  to  McDaniel, 
or  that  he  had  any  right  to  the  land. 
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If,  therefore,  White  obtained  possession  of  it  from  him  for  a  considera- 
tion paid,  the  complainant's  equity  to  the  land  would  not  be  extinguished 
thereby. 

We  therefore  think  the  complainant  is  entitled  to  the  relief  he  seeks. 

Lei  the  decree  be  affirmed* 


Nashyille.   Deoember  Termi  1888* 
EWING  V.  CANTRELL. 

[864]  Chakcest.  AnciUary  Jurisdicium— fraudulent  conveyance.  The  jurisdiction  of 
cbancerj,  under  the  statute  Rgainst  fraudulent  conye^rances  (1801,  c.  86,  §  3,  Code,  176), 
being  ancillary,  namely,  to  remove  impediments  to  executions  at  law,  will  be  exercised 
only  where  the  impediment  to  be  remoyed  affects  things  which  might  be  reached  by 
execution,  but  for  the  impediment:  never,  in  any  case,  where  the  property'  sought  to  be 
made  liable  in  equity  could  not  be  reached  at  law,  even  though  no  obstruction  existed. 

Dbbtob  akd  Gbeditob.  SiataU  of  froxuh  avoidt  gifU  of  landtj  ^c,  but  not  money,  ttoekj 
eho§e$  in  aotionf  ^c.  The  statute  of  frauds  avoids  every  gift,  &c.,  of  lands,  tenements, 
hereditaments,  goods,  or  chattels,  or  of  any  rent,  common  or  profit  out  of  the  same,  made 
of  fraud,  &c. ;  and,  by  construction,  it  embraces  voluntary  gifts,  made  by  embarrassed 
men,  though  without  intentional  fraud,  of  lands,  &o. ;  but  not  a  gift  of  money,  stock, 
choeee  in  <te(ion,  &c.,  so  made;  nor  does  the  donee,  by  force  of  such  gift  and  the  statute, 
become  debtor  to  the  donor's  creditor. 

Same.  Chancery,  AnciUaryjurisdictkm  extended  U»  money ^  stocky  ^c,,hy  Act  of  19^2,  There 
was  no  jurisdiction  in  chanceiy  to  subject  a  debtor*s  money,  stock,  ekotee  in  adion^  &c.,  to 
the  satisfiiction  of  judgments  against  him,  whether  in  his  own  hands  or  in  those  of  his 
voluntary  donee,  till  the  Act  of  1832,  c.  11  (Code,  4282),  which  was  produced  by  the  doc- 
trine held  in  the  case  of  Erwin  v.  Oldham,  6  Yer.  186.  [See  Graham  v.  Merrill,  6  Cold. 
683,  where  this  case  is  cited.    See  also  4  Cold.  472.] 

William  Wendle,  on  the  22d  of  Jnly,  1833,  by  indenture  conveyed 
seven  acres  and  sixty-five  square  poles  of  land,  in  the  vicinity  of  Nashville, 
to  George  M.  D.  Cantrell  for  a  nominal  consideration  paid  by  Cantrell, 
and  for  love  and  affection  to  Mrs.  Juliet  A.  D.  Cantrell,  his  sister,  and  the 
mother  of  6.  M*  D.  Cantrell,  in  trust  for  the  separate  and  exclusive  use  of 
Mrs.  Cantrell  during  her  natural  life  and  no  longer.  And  it  was  made  the 
duty  of  the  trustee  to  permit  Mrs.  Cantrell  during  her  life  to  have,  receive, 
and  enjoy  the  use,  occupation,  and  possession  of  the  premises,  free  from 
all  claims,  rights,  and  demands  of  her  husband,  Stephen  Cantrell,  who  was 
bankrupt ;  and  upon  her  death  the  premises  were  to  revert  to  and  be  re- 
vested in  the  grantor,  &c.,  in  as  full  and  ample  a  manner  as  if  the  convey- 
ance had  never  been  made  and  executed. 

Mrs.  Cantrell  had  separate  property,  consisting  of  cash  and  bank  stock, 
amounting  to  about  $2500.  Her  son  and  trustee,  during  the  year  1838, 
with  her  knowledge  and  consent,  but ''  of  his  own  accord,"  made  improve- 
ments on  the  parcel  of  land  above  mentioned,  consisting  of  a  comfortable 
brick  dwelling-house,  kitchen,  smoke-house,  offices,  [365]  <&c.,  which  were 
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designed  for  his  mother's  use.  The  cost  of  these  improvements  was 
$4756.97.  Of  this  sum  $2644.84  was  paid  by  means  of  Mrs.  Cantrell's 
separate  property,  together  with  $148.21  advanced  by  Stephen  Cantrell, 
her  husband,  leaving  a  balance  of  $2112.53,  which  was  paid  by  the  trus- 
tee out  of  his  own  funds,  and  was  intended  by  him  as  a  present  to  his 
mother. 

He  was  then  engaged  in  business  in  Nashville,  as  a  partner  in  the  firm 
of  Cantrell  &  Allen,  and  he  charged  said  sum  of  $2112.58  to  his  private 
account  on  the  books  of  the  firm.  That  house  was  then  insolvent,  though 
the  fact,  it  seems,  was  unknown  not  only  to  Mrs.  Cantrell,  but  even  to  lisr 
son  himself,  who  believed  it  was  worth  $15,000  or  $25,000  over  and  shore 
all  demands  against  it.  On  the  10th  of  July,  1884,  however,  Cantrell  and 
Allen  made  a  deed  of  trust  to  P^dwin  H.  Ewing  in  favor  of  their  creditors, 
who  were  divided  into  four  classes,  which  were  to  be  paid  successively  out 
of  the  fund  provided  in  the  deed ;  and  that  fund  was  described  in  part  as 
consisting  of  ''  all  their  book  accounts,  a  list  of  which  will  be  made  out  and 
handed  to  said  trustee,  the  books  being  now  here  assigned  and  delivered 
over  to  said  trustee ;  all  constable  and  lawyer's  receipts,  —  and  all  other 
chosei  in  action  of  what  description  soever  they  may  be,"  &c.  This  deed 
was  duly  registered  in  Davidson  county  on  the  19th  of  July,  1884. 

At  September  term,  1884,  of  the  Circuit  Court  of  the  United  States  for 
the  District  of  West  Tennessee,  Warner  &  Bayard,  of  Philadelphia, 
obtained  a  judgment  by  confession  against  Cantrell  &  Allen  for  $1250 
debt,  besides  costs,  upon  which  they  sued  out  an  execution,  which  was 
returned  on  the  19th  of  September,  1884,  "no  property  to  be  found." 
And  on  the  same  day  they  filed  their  bill  on  the  equity  side  of  the  Circuit 
Court  of  Davidson,  against  William  Wendle,  George  M.  D.  Cantrell, 
Stephen  Cantrell,  and  Juliet  A.  D.  Cantrell,  to  subject  the  aforesaid  parcel 
of  land  and  the  improvements  made  upon  it  by  6.  M.  D.  Cantrell  to  the 
satisfaction  of  their  judgment,  —  charging  that  the  whole  of  said  improve- 
ments had  been  made  with  the  funds  of  Cantrell  &  Allen,  and  that  G.  M. 
D.  Cantrell  had  purchased  [366]  the  land  from  Wendle,  and  that  it  had  not 
been  given  by  him  to  his  sister,  Mrs.  Cantrell. 

Chapron  &  Nidlett  also  recovered  a  judgment  against  Cantrell  &  Allen 
at  the  same  term  of  the  Federal  Court,  and  also  filed  a  bill  in  that 
court  for  the  same  purpose  as  that  of  Warner  &  Bayard. 

In  this  state  of  things,  E.  H.  Ewing,  the  trustee  in  the  above-recited 
deed,  on  the  10th  of  December,  1884,  filed  his  bill  in  the  Chancery  Court  at 
Franklin,  in  behalf  of  the  creditors  of  Cantrell  &  Allen  provided  for  in 
that  deed,  against  G.  M.  D.  Cantrell,  William  Allen,  William  Wendle, 
Juliet  A.  D.  Cantrell,  Stephen  Cantrell,  Warner  &  Bayard,  and  Cliapron  & 
Nidlett,  which  he  amended  at  October  term,  1886.  The  bill  and  amended 
bill  charged  that  Stephen  Cantrell  had  reared  his  family  as  a  man  of  wealth, 
but,  at  the  date  of  the  conveyance  by  Wendle  to  G.  M.  D.  Cantrell  of  the 
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land  in  question,  was  entirely  bankrupt;  that  the  firm  of  Cantrell  <& 
Allen  being  in  failing  circumstances,  the  device  was  conceived  and  set  on 
foot  by  the  Cantrells  to  vest  such  an  amount  of  money  in  real  estate  and 
buildings  as  would  enable  them  to  live  according  to  their  past  habits  of 
life,  and  yet  so  to  secure  the  property  as  to  place  it  entirely  beyond  the 
reach  of  the  creditors  as  well  of  Stephen  Cantrell  as  of  his  son,  6.  M.  D. 
Gantrell ;  that,  in  execution  of  this  purpose,  they  procured  Wendle  to  make 
the  conveyance  above  mentioned ;  and  6.  M.  D.  Cantrell  invested  his  funds 
in  the  improvements  upon  it,  with  a  secret  understanding  that  Mrs.  Can- 
trell would  reimburse  him  out  of  her  separate  property,  &c.  The  bill 
prayed  for  a  discovery  that  the  land  and  improvements  in  question  might 
be  made  liable  to  the  debts  mentioned  in  the  deed  of  trust  to  the  complain- 
ant;  in  favor  of  whom,  it  further  prayed  that  a  priority  of  satisfaction 
might  be  declared  over  Warner  &  Bayard  and  Chapron  <&  Nidlett. 

These  several  bills  were  answered;  and  the  device  and  combination  sup- 
posed in  them  were  denied  by  the  Cantrelb ;  and  they  averred,  as  also  did 
Wendle,  that  the  land  had  been  conveyed  to  Mrs.  Cantrell  for  the  purposes 
and  upon  the  consideration  expressed  in  the  deed  itself;  that  the  improve- 
ments had  been  made  by  6.  M.  D.  Cantrell,  with  the  [367]  knowledge  and 
consent,  indeed,  of  his  mother,  but  in  total  ignorance,  both  on  his  and  her 
part,  of  the  embarrassed  and  bankrupt  circumstances  of  his  house,  and  with 
no  design  of  defrauding  its  creditors ;  that  these  improvements  were  paid 
for,  as  is  above  stated,  partly  with  her  separate  property  and  partly  with 
the  funds  of  6.  M.  D.  CantrelL 

The  cause  was  brought  to  hearing  on  the  SOth  of  April,  1838,  before  his 
Honor  Chancellor  Bramlitt,  upon  the  pleadings  and  proof,  which  latter 
simply  established  the  debts  claimed  by  the  several  parties  interested 
against  Cantrell  &  Allen.  His  Honor  was  of  opinion  that  the  investment 
of  the  funds  of  CantreU  &  Allen  in  the  improvements  above  specified 
was  without  consideration,  voluntaiy,  and  void  as  to  their  creditors;  and 
that  the  trustee,  E.  H.  Ewing,  was  entitled  to  a  priority  over  Warner  & 
Bayard  and  Chapron  &  Nidlett.  Whereupon  he  ordered  the  clerk  and 
master  to  take  an  account  of  all  the  expenditures  upon  said  lot,  of  the 
funds  and  efi^ects  of  Cantrell  &  Allen,  or  either  of  them,  charging  interest 
thereon  to  the  time  of  filing  his  report  y  that  he  also  ascertain  the  unim- 
proved value  of  the  reversionary  interest  of  Wendle  in  the  lot,  and  report 
instanier. 

The  clerk  and  master  reported  that  the  sums  advanced  by  Cantrell  & 
Allen  for  the  improvements,  and  interest  to  the  first  of  May,  1838, 
amounted  to  $2661.78 ;  and  that  the  reversionary  interest  of  Wendle  was 
worth  $200,  estimating  the  land  as  unimproved.  An  exception  to  the 
account  was  filed  by  Wendle  as  to  the  value  of  his  interest.  But  his 
Honor  confirmed  the  report,  and  decreed  that  unless  $2661.78  were  paid,  on 
behalf  of  Mrs.  Cantrell,  into  the  ofiice  of  the  clerk  and  master,  in  three 
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months,  he  should  sell  the  land  and  improvements  at  auction,  for  cash,  and 
pay  the  complainant  the  $2661.78,  and  interest  thereon,  to  the  date  of  the 
sale;  and  reserve  the  residue  for  Mrs.  Cantrell  and  Wendle  till  further 
order. 

The  defendants  all  joined  in  an  appeal  in  error. 

Cook  and  Ewino,  for  the  trust  creditors,  insisted  that  it  was  scarcely 
credible  that,  during  the  progress  of  these  improvements,  none  of  the 
parties  should  have  suspected  the  embarrassments  of  a  house  which, 
BO  soon  afterwards,  proved  [368]  to  be  utterly  insolvent.  But  sup- 
posing the  investment  of  6.  M.  D.  Cantrell's  funds  in  his  mother's  lands 
to  have  been  made  without  her  request,  and  in  the  absence  of  a  con- 
tract to  that  effect,  and  in  ignorance  of  his  pecuniary  condition,  still 
the  actual  investment  had  been  made,  and  the  effect  of  it  was  the 
same  upon  his  creditors,  be  the  motives  of  the  parties  to  it  what  they 
might  His  money  and  effects,  to  which,  as  it  has  happened,  his  credi- 
tors have  an  undoubted  equitable  title,  have  been  clearly  traced,  and  now 
exist  in  the  shape  of  houses,  &c.,  upon  his  mother's  land.  CSan  that 
equitable  title  be  defeated  by  the  simple  change  of  form  which  has  been 
impressed,  no  odds  with  what  motives,  upon  this  money  and  these  effects  ? 
If  it  can,  it  must  be  because  some  other  person  has  acquired  an  equity  in 
them  superior  to  that  of  the  creditors.  But  so  far  from  Mrs.  Cantrell  or 
Wendle  having  an  equity  to  daim  this  money,  they  have  not  even  a  formal 
legal  title.  For  Mrs.  Cantrell  is  clearly  a  debtor  to  her  son  for  the  amount 
invested  by  him  in  the  improvements,  since  she  acknowledges  that  she 
knew  he  was  making  the  investment  This  being  the  fact,  the  action  for 
money  had  and  received,  paid,  laid  out,  and  expended  will  lie  at  his  suit 
against  her.  Consequently,  the  demand  is  a  chose  in  action  of  6.  M.  D. 
Cantrell,  and  comes  within  the  very  words  of  the  deed  to  Ewing.  How 
then  are  the  creditors  to  be  defeated  ?  No  possible  reason  can  be  assigned 
but  this,  that  under  a  set  of  circumstances,  which  may  indeed  be  supposed, 
but  which  this  court  will  not  run  after,  it  may  not  be  possible  to  make  such 
dispositions  as  would  comport  with  the  nicest  equity  to  meet  the  just  claims 
of  all  concerned. 

Wendle  has  an  interest  in  the  land,  depending  on  the  life  of  his  sister ; 
she  also  has  an  interest  in  the  l&nd  itself,  and  in  the  improvements,  to  the 
extent  of  her  separate  estate ;  and  6.  M.  D.  Cantrell,  or  his  assignee,  the 
present  complainant,  has  an  interest  to  the  amount  of  his  money  or  effects 
invested  in  the  improvements.  This  latter  interest  cannot  be  made  effectual 
but  by  a  sale,  unless  Mrs.  Cantrell  or  Wendle  will  refund  the  money. 
Where  is  the  injustice  or  inequity  of  requiring  them  to  do  this  ?  Will 
they  not  enjoy  it,  and  have  the  exclusive  advantage  of  it  ?  And  if  they 
refuse,  [369]  or  are  even  unable  to  raise  the  money,  what  possible  harm 
could  they  sustain  by  bringing  the  property  and  improvements  to  sale? 
They  would,  in  that  event,  be  paid  out  of  the  proceeds  in  proportion  to  their 
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respective  interests.  Wendle  would  be  paid  the  valne  of-  his  reversion ; 
Mrs.  Cantrell  would  be  placed  in  statu  quo ;  that  is,  she  would  be  paid  the 
value  of  her  life  interest  in  the  land  itself,  and  be  reimbursed  her  separate 
estate ;  and  the  complainants  come  in  for  the  residue.  It  may  be  said,  it  is 
inequitable  to  force  a  sale.  Be  it  so.  But  is  that  at  all  comparable  to  the 
injustice  of  denying  the  creditors  relief?  Human  affairs  are  but  a  system 
of  compensations  and  balances  at  best.  It  is  the  system  of  providence ; 
and  we  ought  neither  to  pretend  to  greater  wisdom  in  our  feeble  dispensa- 
tions of  justice,  nor  yet  tremble  to  follow  its  lead  where  its  method  is  so 
clearly  indicated. 

Washington  and  F.  B.  Fogg,  for  the  judgment  creditors,  argued  that 
Ewing,  the  trustee,  and  the  judgment  creditors  unite  upon  the  same  grounds 
in  resisting  the  defence  set  up  by  Mrs.  Cantrell ;  and  in  maintaining  that 
her  property  is  liable  to  the  creditors  of  Cantrell  &  Allen,  so  far  as  its 
value  was  increased  by  means  of  the  appropriation  of  their  funds  to  that 
object. 

But,  as  to  the  application  of  the  proceeds  of  said  property,  when  sub- 
jected, the  trustee,  and  the  judgment  creditors  are  at  variance  with  each 
other.  The  trustee  contends  that  said  proceeds  are  embraced  by  the 
assignment  which  he  holds.  The  creditors  controvert  that  position,  and 
insist  that  said  proceeds  were  not  in  the  contemplation  of  the  assignors 
when  they  executed  their  assignment,  and  that,  in  fact,  they  did  not  pass 
thereby. 

1.  The  firm  of  Cantrell  &  Allen,  being  very  much  indebted  and  embar- 
rassed at  the  time  when  Cantrell  made  a  voluntary  investment  of  his  funds 
for  the  benefit  of  his  mother,  such  investment  will  be  considered  fraudulent 
and  void  as  against  their  creditors.  Beade  v.  Livingston,  3  Johns.  Ch. 
492,  505 ;  Battersbee  t;.  Farrington,  1  Swanston,  113 ;  Beaumont  v.  Thorpe, 

1  Ves.  Sen.  27. 

2.  The  situation  of  the  fund  advanced  by  Cantrell,  the  debtor,  as  a  dona- 
lion  to  his.  mother,  does  not  permit  its  being  [370]  reached  in  equity,  by 
his  trust  creditors.    4  Johns.  Ch.  452,  Bayard  v.  Hoffman ;  Tayler  v,  Jones, 

2  Atkyns,  600 ;  4  Yes.  735.  Mrs.  Cantrell  will  not  be  injured  by  the  com- 
plainants, as  that  which  was  her  own,  or  the  full  value  of  it,  is  not  inter- 
fered with.  She  knew  of  the  expenditures  made  by  her  son,  and  did  not 
forbid  them. 

3.  The  judgment  creditors,  by  the  exhibition  of  their  bill,  acquired  a 
lien  upon  this  fund,  in  preference  to  all  creditors  of  Cantrell  &  Allen ;  if 
the  fund  was  not  included  in  the  assignment  to  the  trustee.  Spader  v. 
Davis,  5  Johns.  Ch.  280 ;  McDermutt  v.  Strong,  4  Johns.  Ch.  687.  The 
bill  of  the  trustee  is  founded  exclusively  upon  the  deed  of  assignment. 
The  object  of  the  bill  is  to  carry  that  assignment  into  effect,  and  not  to 
assert  the  rights,  generally,  of  the  creditors  of  Cantrell  &  Allen,  as  against 
the  fund  in  question,  upon  the  ground  of  its  having  been  fraudulently 
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diverted  from  their  ase.  The  question,  therefore,  under  the  bill  of  the 
trustee,  and  as  between  him  and  judgment  creditors,  is,  as  to  whether  the 
deed  of  assignment  embraces  the  fund  in  controversy. 

The  deed  of  assignment  does  not  embrace  the  fund  in  controveraj.  Noth- 
ing could  pass  by  the  deed  of  assignment  but  what  belonged  to  the  assignors. 
The  donation  by  Cantrell  to  his  mother  fully  divested  him  of  all  right  to 
the  subject-matter  of  tiiat  donation,  or  to  its  proceeds.  If  the  gift  was  not 
in  fraud  of  his  creditors,  it  was  good  as  against  him.  If  it  was  in  fraud  of 
his  creditors,  it  was  equally  good  between  him  and  his  mother.  So  that,  in 
either  case,  when  he  executed  the  deed  of  assignment,  he  had  no  right  to, 
or  control  over,  the  fund  in  question. 

If  Cantrell  was  guilty  of  a  fraud  in  making  the  donation,  the  right  to  the 
fund  which  was  the  subject-matter  of  the  donation  resulted  to  his  creditors 
in  consequence  of  that  fraudulent  act ;  but  the  fund  did  not  revert  to  Can- 
trell himself. 

It  would  therefore  be  absurd  to  say  that,  by  the  execution  of  the  deed  of 
assignment,  Cantrell  assigned,  not  that  which  belonged  to  himself,  but  that 
he  assigned  to  his  creditors  what  already  belonged  to  them. 

To  sustain  the  claim  of  the  trustee  to  this  fund,  under  his  [371]  bill, 
the  Court  would  have  to  say,  in  effect,  that  when  the  assignment  was  made, 
the  assignor  admitted,  in  making  the  assignment,  that  when  he  made  the 
donation  to  his  mother,  he  was  guilty  of  an  intentional  fraud  upon  his  cred- 
itors. If  it  was  only  a  legal  fraud,  his  creditors  derived  the  same  rights 
under  it  by  operation  of  law  that  they  did  from  the  deed  of  assignment ; 
and  therefore  there  was  no  necessity  for  the  assignment.  The  same  would 
be  the  case  if  it  was  actual  or  intentional  fraud. 

But,  by  putting  the  rights  of  the  creditors  under  the  operation  of  the 
deed  of  assignment,  a  positive  injury  is  done  them  to  this  extent,  —  that, 
without  the  deed  of  assignment,  they  would  all  have  an  equal  right  to  the 
fund,  to  be  effectuated  by  each  according  to  the  superior  diligence  which 
he  might  afterwards  use ;  or  by  the  whole,  equally,  by  a  joint  proceeding 
to  b^  instituted  by  them  for  that  purpose.  But,  if  the  fund  could  be  passed 
by  the  deed  of  assignment,  then  it  would  be  in  the  power  of  the  assignor 
to  prefer  one  creditor  to  another,  as  he  actually  has  done  in  this  instance, 
and  put  some  in  a  better,  and  some  in  a  worse,  situation  than  they  were 
placed  by  the  law  previously. 

There  is  no  evidence  in  this  case  to  warrant  the  assumption  that  Can- 
trell was  guilty  of  an  intentional  fraud  in  making  the  donation  to  his 
mother ;  and  he  expressly  and  vehemently  denies  that  he  was.  The  act, 
therefore,  that  was  done  by  him  ought  to  be  left  to  its  operation  at  law ; 
and  he  ought  not  to  be  made  to  say,  when  he  does  not  say  it,  that  he  was 
guilty  of  moral  turpitude ;  and  therefore  he  undertakes  to  convey  a  right 
which  could  not  have  any  existence  upon  any  other  hypothesis. 

4  The  term,  chose  in  action,  does  not,  by  any  rational  construction,  as 
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used  in  this  deed  of  assignment,  embrace  the  fund  in  controversy.  The 
right  to  subject  the  fund,  is  an  equitable  chose  in  action^  belonging  to  the 
(creditor,  and  cast  upon  him  by  operation  of  law,  in  consequence  of  the  com- 
mission of  the  fraud ;  but  it  is  no  chose  in  action  belonging  to  Cantrell ; 
because  there  is  no  action  that  he  could  maintain,  either  in  law  or  equity, 
by  which  he  could  enforce  it. 

James  Ca3ipbell,  for  the  defendant,  said  it  is  difficult  to  [372]  see 
how  this  case  varies  in  principle  from  those  of  every-day  occurrence,  where 
a  tenant,  or  other  person  in  possession  of  land,  puts  improvements  upon  it, 
by  no  contract  with  the  landlord,  or  not  at  the  request  of  the  owner.  A 
tenant  or  a  trespasser  improves  the  property  of  the  owner,  but  not  by  vir- 
tue of  any  contract  with  the  owner :  he  must  lose  his  improvements  ;  he 
cannot  make  them  a  lien  upon  the  land.  Townsend  t;.  Shipp's  Heirs, 
Cook,  294;  Bristoe  v.  Evans  and  .McCampbell,  2  Tenn.  341,  852; 
Weatherhead  and  Douglas  v.  Bledsoe's  Heirs,  2  Tenn.  392,  393. 

How  much  stronger  does  the  principle  apply  when  lands,  the  separate 
property  of  afeme  covert,  are  to  be  affected?  This  court  has  decided  in 
the  case  of  Morgan  v,  Elam,  4  Yer.  375,  that  the  power  of  a  married 
woman  over  her  separate  estate  does  not  extend  beyond  the  meaning  of 
the  deed  creating  the  estate ;  and  she  cannot,  even  with  her  own  consent, 
charge  her  separate  property,  or  create  a  lien  upon  it,  even  by  contract, 
unless  authorized  by  the  deed  to  do  so ;  yet  it  is  contended  by  complainant's 
counsel  that,  although  she  cannot  do  so  by  contract,  yet  another  person  may 
do  so  by  no  contract  At  all. 

Complainants'  cfise  comes  within  the  ancillary  jurisdiction  of  this  court. 
Thef  have  obtained  their  judgment  at  law,  have  run  their  execution,  and 
it  has  been  returned  unsatisfied,  or  no  property  found.  They  now  come 
here  to  ask  a  court  of  equity  for  aid  in  executing  their  judgment  at  law  ; 
to  remove  impediments  that  stand  in  the  way  of  executing  their  judgment. 
They  come  here,  as  creditors,  to  set  aside  a  fraudulent  conveyance  under 
the  statute  of  the  13  Elizabeth,  or  Act  of  1801,  which  declares  all  convey- 
ances made  to  defraud  creditors  void.  This  statute  confers  no  new  juris- 
diction upon  this  court,  except  to  cancel  sales  and  conveyances  made  to 
defraud  creditors,  and  to  subject  the  property  conveyed  to  the  plaintiff's 
execution. 

If,  then,  the  thing  transferred  be  such  that  it  is -not  liable  to  the  plain- 
tiff's execution  before  the  transfer,  this  court  has  no  power  to  interpose 
and  set  the  transfer  aside,  because  your  act  would  be  perfectly  nugatory. 
Suppose  you  do  declare  [373]  the  transfer  void,  what  will  it  avail  if  you 
cannot  subject  the  thing  afterwards  to  the  payment  of  the  plaintiff's 
demand  ? 

George  M.  D.  Cantrell,  an  insolvent  debtor,  gives  money  to  his  mother. 
You  may  say  that  this  gift  was  void,  but  then  you  cannot  get  hold  of  the 
money  to  subject  it  to  the  payment  of  the  plaintiff's  execution.    If  it  had 
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been  property,  and  that  property  was  still  in  existence,  then,  by  declaring 
the  gift  void,  you  render  the  property  liable  to  the  execution  of  the  plain- 
tiff. But  suppose  the  property  is  consumed  or  sold  by  the  donee,  and  the 
money  spent,  and  you  cannot  get  hold  of  it,  will  the  plaintiff's  counsel  pre- 
tend you  can  make  the  donee  a  debtor  to  the  donor,  and  give  judgment 
against  him  for  the  value  of  the  property,  and  then  subject  that  judgment 
to  the  payment  of  the  plaintiff's  execution  ?  If  you  can,  then  a  father 
who  educates  his  son  and  gives  him  money  to  pay  his  expenses,  makes  his 
son  a  debtor  to  the  amount  of  the  money  furnished,  and  the  son  can  be 
made  to  pay  the  debts  of  the  father  to  that  extent.  But  no  person  pre- 
tends that  this  can  be  done.  We  all  know,  however,  and  admit,  that  if  a 
father  gives  property  to  his  son,  and  that  property  remain  in  specie,  a  court 
of  chancery  could  declare  the  conveyance  void,  and  subject  the  property 
to  the  payment  of  the  judgment. 

These  principles  clearly  demonstrate  that  the  complainant's  bill  cannot 
be  sustained.  George  M.  D.  Cantrell  gave  money  to  his  mother.  She  took 
the  money,  and  made  improvements  on  her  land.  No  actual  fraud  was 
intended.  The  money  has  been  spent  The  mechanics  who  made  the 
improvements  have  got  it.  The  money  cannot  be  reached  by  the  creditors 
of  George  M.  D.  Cantrell.  Neither  can  you  make  Mrs.  Cantrell  a  debtor  to 
her  son ;  for  it  was  under  no  contract  that  the  money  was  advanced,  by 
which,  in  any  event,  she  undertook  to  refund  it. 

Reese,  J.,  delivered  the  opinion  of  the  Court.  -*-  Stephen  Cantrell,  being 
insolvent,  Wendle,  the  brother  of  Mrs.  CantreU,  conveyed  to  G.  M.  D. 
Cantrell  a  tract  of  land  near  Nashville,  containing  about  seven  acres,  in 
trust  for  the  separate  use  and  benefit  of  Mrs.  Cantrell  during  heV  life, 
[374]  with  reversion  afler  the  death  of  Mrs.  Cantrell  to  the  grantor  and 
his  heirs. 

The  trustee,  G.  M.  D.  Cantrell,  was,  at  the  time  of  the  conveyance,  a 
member  of  a  mercantile  house,  known  by  the  style  of  Cantrell  &  Allen  ; 
and  Mrs.  Cantrell,  the  beneficiary  in  the  deed  of  conveyance,  had  funds, 
her  separate  property,  in  the  hands  of  Cantrell  &  Allen,  amounting  to  about 
the  sum  of  $2500.  With  the  funds,  she  desired  a  dwelling-house  and  other 
improvements  to  be  constructed,  for  her,  upon  the  land  conveyed  to  her  by 
Wendle,  her  brother. 

Her  trustee  and  son^  G.  M.  D.  Cantrell,  contracted  for  and  superintended 
the  construction  of  the  dwelling-house  and  other  improvements.  He  pro- 
jected the  improvements  upon  a  scale  which  required,  for  their  completion, 
the  expenditure  of  about  the  sum  of  $2500,  in  addition  to  the  separate 
funds  of  the  mother.  This  amount  was  furnished  by  him  from  the  funds 
of  Cantrell  &  Allen.  It  appears,  from  his  answer  and  that  of  Mrs.  Can- 
trell, that  the  latter  did  not  wish  or  expect  or  request  that  he  should 
expend  any  thing  out  of  his  own  funds,  or  those  of  the  firm  ;  but  that  she 
expected,  and  was  willing,  that  the  improvements  should  have  been  made 
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by  the  ezdusive  application  of  her  own  separate  means,  and  that  neither 
he  nor  she  knew  or  believed,  during  the  time  of  the  expenditure,  that  the 
house  of  Cantrell  &  Allen  was  in  failing  circumstances  and  verging  towards 
bankruptcy.    This,  however,  was  the  fiict. 

The  question  is,  whether,  under  these  circumstances,  this  voluntary  and 
unsolicited  investment,  by  the  son,  in  improvements  upon  the  separate  real 
estate  of  the  mother,  can  be  reached,  in  her  hands,  by  the  creditors  of 
Cantrell  &  Allen. 

There  is  no  pretence  that  there  was,  in  the  transaction,  any  trust,  secret 
or  otherwise,  between  the  mother  and  the  son ;  nor  that  it  was  intended 
to  hinder  and  delay  the  creditors  of  Cantrell  &  Allen  in  the  collection  of 
their  debts.  It  has  been  agreed  that  the  answers  shall  be  considered  as 
depositions ;  and  they  leave  no  ground  upon  which  to  impute  intentional 
fraud  to  the  parties.  It  is  not  pretended  that  the  transaction  creates  the 
relation  of  creditor  and  debtor  between  the  [876]  son  and  mother.  Upon 
a  principle  which  has  become  an  axiom,  no  one  can  be  made  a  debtor  in 
that  way. 

But  it  is  strenuously  urged  that  Mrs.  Cantrell,  or  her  separate  real  estate, 
is  liable  to  the  creditors  of  Cantrell  &  Allen  for  the  money  so  invested  in 
improvements,  —  not  because  of  any  supposed  lien  created  thereon  by  the 
judgment  and  execution ;  but  because  the  advancement  or  gift  by  the  son, 
he  being  an  embarrassed  man,  is  contrary  to  the  principle  and  spirit  of  the 
statutes  made  for  the  prevention  of  frauds.  Those  statutes,  indeed,  make 
"  void  every  gift,  grant,  or  conveyance  of  lands,  tenements,  hereditaments, 
goods,  or  chattels,  or  of  any  rent,  common  or  profit  out  of  the  same,  whether 
by  writing  or  otherwise,  and  every  bond,  suit,  judgment,  or  execution,  made 
of  fraud,  malice,  covin,  or  collusion  to  hinder,  deceive,  delay,''  &c. 

The  principle  of  these  statutes  is,  that  the  lands,  goods,  or  chattels,  so 
fraudulently  given,  or  transferred,  shall  be  liable,  in  the  hands  of  the  fraudu- 
lent donee  or  transferee,  to  the  judgment  and  execution  of  the  creditor  of 
the  fraudulent  grantor.  Thus,  if  an  embarrassed  debtor  convey  a  tract  of 
land  to  his  son,  not  upon  any  trust,  secret  or  otherwise,  but  for  his  advance- 
ment, and  that  it  may  be  absolutely  his,  —  a  creditor  of  the  grantor  can,  by 
operation  of  those  statutes,  render  the  land  liable  to  the  satisfiactioii  of  his 
debt.  But  i^  before  this  be  done,  the  land  be  fairly  and  honestiy  conveyed 
to  another  for  an  adequate  consideration,  so  that  it  cannot  be  reached  by  the 
creditor  of  the  first  grantor,  will  it  be  contended  that  the  son  shall  be  held 
liable,  as  a  trustee,  to  such  creditor  for  the  proceeds  of  the  land  ? 

If  money  be  given  by  an  embarrassed  man  to  his  relation  or  his  friend,  not 
upon  any  secret  trust,  to  be  implied  from  the  circumstances  or  otherwise, 
but  absolutely,  and  for  the  benefit  of  the  donee,  —  it  would  be  difficult  to  say, 
that  the  donee,  by  the  transaction  and  by  operation  of  the  statute,  becomes 
debtor  to  the  creditor  of  the  donor.  Lord  Northington,  indeed,  in  the  case 
of  Partridge  v,  Gopp,  Ambler,  596,  argues  in  behalf  of  such  a  consequence, 
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although  he  does  not  so  decide.  The  case  was  one  in  which  an  executor  had 
given  away  the  trust  fund  to  his  children,  and  that  circumstance,  if  they  had 
not  [376]  been  legatees  under  the  will  (upon  which  ground  they  were  held 
not  to  be  liable),  might  perhaps  have  justified  the  Court  in  affecting  them 
with  a  trust  But  the  intimation  of  Lord  Northington,  in  that  case,  is  not 
consistent  with  the  case  of  Dundas  v,  Dutens,  1  Yes.  Jr.  196;  Calander  r. 
Estwick,  1  Ans.  381,  and  McCarthy  v.  Goold,  1  Ball  &  Beat.  387  ;  see  also 
9  Yes.  189 ;  10  Yes.  368,  and  the  case  of  Erwin  v.  Oldham,  in  this  court, 
6  Yer.  185. 

The  principle  of  these  cases  is,  that  the  jurisdiction  of  courts  of  chancery, 
in  cases  arising  under  the  statute,  is  ancillary  to  that  of  the  common-law 
courts,  and  for  the  purpose  of  giving  effect  to  the  lien  of  the  creditors,  judg- 
ment vsi^  fieri  facias. 

In  consequence  of  the  decision  of  this  court,  just  referred  to,^  the  Act  of 
1832,  c.  11,  was  passed  to  subject  stock,  choses  in  action,  &c,  to  the  satis- 
faction of  the  claims  of  creditors.  If  the  positions  by  which  the  decree  of 
the  chancellor,  made  in  the  present  case,  is  attempted  to  be  sustained  be  cor- 
rect, that  case  was  improperly  decided,  and  the  Act  of  Assembly  produced  by 
the  decision  was  unnecessary.  For  they  both  proceeded  upon  the  ground, 
that,  where  the  execution  created  no  lien,  the  ancillary  jurisdiction  of  chan- 
cery could  not  be  successfully  invoked. 

It  would  follow,  from  the  view  which  we  have  taken,  that  if  Cantrell,  the 
son,  had,  without  any  trust,  secret  or  otherwise,  proved  or  to  be  implied, 
given  to  his  mother  the  money  in  question  to  be  hers  absolutely,  she.  could 
not  be  treated  as  personally  the  debtor  of  the  son's  creditors.  If  this  be  so, 
when  the  son,  without  any  secret  trust  or  intentional  fraud,  mingles  his 
funds  with  hers,  and  invests  them  in  improvements  upon  her  real  estate,  it 
follows,  a  fortiori,  we  think,  that  the  creditors  cannot  treat  her,  or  her  land, 
as  being  liable  to  them.  Upon  what  principle  shall  this  be  done  ?  Their 
judgment  creates  no  lien  upon  her  separate  real  estate,  nor  their  JL  fa, 
upon  the  funds  invested ;  nor  is  she  debtor  to  her  son. 

It  is  said,  however,  that  if  Mrs.  Cantrell,  or  her  separate  property,  cannot 
be  rendered  liable  for  the  amount  of  the  funds  [377]  of  her  son  which  have 
been  invested,  it  will  follow  that  an  embarrassed  man,  with  large  money 
resources,  might  build  a  valuable  factory  upon  a  piece  of  land,  the  property 
of  a  friend,  of  inconsiderable  value,  and  bid  defiance  to  his  creditors ;  or  that 
a  fraudulent  father  might  incorporate  a  jewel,  worth  many  thousand  dollars, 
with  the  watch  of  his  daughter,  and  elude  the  payment  of  his  debts. 

The  cases  put  are  of  a  character  to  make  the  friend  and  daughter  partici- 
pators in  actual  fraud.  The  very  circumstances  would  incontestably  prove 
the  existence  of  a  trust ;  and  we  imagine  they  would  be  treated  accord- 
ingly.    But  what  would  be  the  practical  operation  of  the  principle  con- 

^  See  note  at  the  end  of  the  case. 
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tended  for  in  a  variety  of  cases  ?  What  its  operation,  in  a  case  very 
common  in  this  country  ?  A  father,  possessed  of  a  large  real  estate,  settles 
upon  it  several  of  his  sons,  intending,  perhaps,  if  they  properly  conduct 
themselves,  that  it  shall  be  theirs.  They  build  handsome  houses  and  make 
valuable  improvements,  and  become  insolvent,  —  what  shall  the  creditors 
sell  to  satisfy  their  debts  ?  The  houses  only,  or  land  also  ?  And  if  land, 
how  much,  and  how  shall  it  be  laid  off  ?  And  for  what  shall  the  father,  the 
owner  of  the  land,  be  held  liable  in  the  account  between  him  and  the  cred- 
itors of  the  sons?  for  ameliorations  only,  or  for  the  actual  amount  of 
investments  and  the  costs  of  the  improvements  ? 

The  same  difficulty  would  arise  between  the  creditors  of  a  dowress  and 
the  heir,  between  those  of  the  lessee  and  the  landlord.  In  the  case  before 
us,  what  would  the  creditors  sell  ?  The  house,  or  the  house  and  the  land 
also  ?  Why  the  land  ?  Because  it  is  but  seven  acres !  Ought  it  not,  on  the 
same  grounds,  to  be  sold  if  it  consisted  of  700  acres  ?  And  how  should 
the  reversioner,  Wendle,  be  treated  ?  Shall  his  interest,  too,  be  dis- 
posed of? 

Whether,  therefore,  we  consider  this  case  in  one  aspect  or  the  other,  —  as 
it  regards  the  rights  of  the  complainant  and  the  jurisdiction  of  the  Court, 
or  the  impossibility  of  giving  any  relief  which  would  not  operate  with  gross 
injustice  upon  the  title  and  property  of  Mrs.  Cantrell,  —  we  are  alike  satisfied 
that  the  decree  should  be  reversed  and  the  bill  be  dismissed. 

[878]  Note.  —  The  case  of  Erwin  v.  Oldham  was  argued  in  March,  1882,  and 
continued  under  advisement  and  for  re-argument  till  March,  1834,  when  the  chan- 
cellor's decree  was  affirmed.  It  is  reported  as  of  March  term,  1884,  when  the  opinion 
was  delivered ;  but  the  decision  of  the  .Chancery  Court,  and  the  opinion  intimated  by 
the  Supreme  Court,  on  the  argument,  produced  the  Act  of  1882,  which  was  passed  on 
the  18th  of  October.  See  Minutes  of  the  Court,  March,  1882,  p.  246,  and  March,  1884, 
p.  96. 

In  the  case  of  Donovan  v,  Finn,  1  Hopkins,  69,  the  chancellor  said :  "  The  cases  of 
authority  in  which  relief  has  been  given  to  judgment  creditors,  were  in  themselves, 
cases  of  equitable  jurisdiction,  involving  fraud  or  trust,  or  seeking  to  subject  to  the 
satis&ction  of  the  judgment  proper^  in  itself  liable  to  execution,  by  removing  a 
conveyance  which  operated  as  a  fraudulent  impediment  to  the  execution."  This 
doctrine,  it  is  probable,  produced  the  New  York  Statute  of  1828,  R.  S.  178, 174,  §§  88, 
89,  from  which  our  Act  of  1882  is  almost  a  literal  copy.  See  McElwain  v.  Willis, 
9  Wendell,  648. 
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Kashville.    Beoember  Term.  1838. 
REID  V.  CAMPBELL. 

DowEB.  What  is  a  bar  to  dower — testamentary  proritum  —  eUetkn  — 1784,  c.  22,  §  8.  At 
common  law,  a  widow  was  not  put  to  her  election  between  a  testamentary  provision  and 
her  dower,  unless  such  provision  was  made  expressly  or  by  necessaiy  implication,  in  lieu 
or  satisfaction  of  dower.  But  by  the  Act  of  1784,  any  provision  for  the  wife  in  the  hus- 
band*8  will,  either  out  of  real  or  personal  estate,  puts  her  to  her  election,  which  must  be  made 
within  six  months  after  the  probate  of  the  will,  or  she  will  be  boond  by  its  provisions.^ 

About  the  year  1822,  James  M.  Banks  intermarried  with  Louisiana  D. 
Cash.  In  October  of  that  year,  her  father  gave  her  several  negroes,  and,  at 
his  death,  a  tract  of  land,  in  Williamson  county,  of  512  acres  descended  from 
him  to  her  and  her  brother.  Banks  purchased  from  her  brother  his  interest 
in  the  land ;  and  added  to  it  800  or  900  acres  more.  About  the  last  of 
June,  1885,  Banks  died,  seised  and  possessed  of  this  and  other  property. 
He  made  and  published  his  last  will  and  testament  on  the  4th  of  June, 
1835.  In  it,  after  making  a  variety  of  provisions  for  the  payment  of  his 
debts,  and  support  of  his  family,  which  consisted  of  his  wife  and  six  infant 
children,  all  of  which  provisions  were  designed  to  preserve  his  property 
entire  until  his  children  should  arrive  at  their  ages  of  twenty-ohe  years,  he 
made  the  following  provision  for  his  wife,  which  was  to  take  effect  after  the 
payment  of  his  debts  :  — 

<<  I  give  and  devise  unto  my  wife,  Louisiana  D.,  such  part  of  the  tract  of 
land  which  descended  from  Thomas  Cash  [379]  deceased,  as  I  am  entitled 
to  in  right  of  my  said  wife,  to  hold  to  her  heirs  and  assigns  for  ever.  I  also 
give  and  bequeath  to  my  wife,  Louisiana  D.,  one-seventh  part  of  all  my  peiv 
sonal  estate,  that  shall  remain  after  the  payment  of  all  my  just  debts,  and 
the  necessary  expenses  of  the  execution  of  this  my  will,  until  the  payment 
of  said  debts  ;  to  have  and  to  hold  the  same,  to  her,  her  heirs,  executors, 
administrators  and  assigns  for  ever.  Which  land  and  personal  estate  shall 
be  set  apart  to  her  as  soon  as  my  debts  are  pud  as  aforesaid.  And  in  case 
there  shall  be  a  deficiency  of  timber  or  wood  on  the  part  of  land  so  set  apart 
to  her,  I  do  hereby  will  that  she  shall,  during  her  natural  life,  be  entitled 
to  necessary  timber  or  wood  upon  any  of  my  lands  adjoining  the  part  so  set 
apart  to  her."  Then  followed  a  devise  of  all  his  remaining  property  to  his 
children.  The  persons  appointed  executors  of  this  will  renounced,  and 
David  Campbell,  the  defendant,  was  appointed  by  the  County  Court  of 
Williamson  administrator  with  the  will  annexed. 

Note.  —  See  Ace.  McClung  v,  Sneed,  8  Head,  224 ;  Malone  v.  Minors,  8  H.  577  ; 
Craven  v.  Craven,  2  Dev.  Eq.  838 ;  Waddle  v.  Terry,  4  Cold.  51.  But  now,  by  the 
Code,  2404  and  2429,  as  construed  in  Demoss  v.  Demoss,  at  Nashville,  December,  1869, 
the  widow  may  take  under  the  will,  and  a  distributive  interest  in  any  personalty  as  to 
which  her  husband  died  intestate ;  the  widow  not  heLag,  in  that  case,  put  to  her  elec- 
tion. —  Ed. 

^  See  the  note  at  the  end  of  the  case,  where  the  alterations  made  in  the  common 
law  on  the  subject  of  dcnoer,  by  the  statute  of  8  &  4  Wm.  IV.  c.  105,  are  stated. 
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After  his  death,  his  wife  intermarried  with  Thomas  M.  Reid  having  first 
made  an  agreement  in  writing  with  him,  that  she  should  have  and  hold  her 
estate,  real  and  personal,  and  the  rents,  profits,  and  proceeds  thereof  to 
her  own  separate  use  and  disposal  free  from  the  control  or  liabilities  of  her 
husband.  After  the  marriage,  Reid  executed  a  deed  of  conveyance  and  re- 
lease, vesting  her  with  a  full  right  to  all  her  said  property  to  her  separate  use. 

Campbell,  the  administrator  with  the  will  annexed,  proceeded  in  its  exe- 
cution until  the  26th  of  April,  1838,  when  Mrs.  Reid  filed  her  bill  in  the 
Chancery  Court  at  Franklin  against  him  and  her  husband,  Reid,  and  her 
children,  to  have  her  half  of  the  land  which  descended  from  her  father 
assigned  to  her  by  metes  and  bounds ;  claiming  dower  of  her  husband's 
real  estate ;  a  child's  portion  of  his  personalty ;  all  the  negroes  given  her 
by  her  father  after  the  marriage  with  Banks,  as  to  which  she  alleged  that, 
by  deed,  dated  the  27th  of  October,  1822,  her  father  had  conveyed  them 
to  her  and  her  issue  for  their  own  proper  use  and  benefit,  which  deed,  she 
said,  was  found  among  the  valuable  papers  of  her  husband,  Banks,  after 
his  death ;  and  she  also  claimed  rents  of  her  real  estate  and  of  the  dower, 
which  she  prayed  might  be  assigned  her.  And  she  called  in  question  the 
proceedings  of  the  [380]  administrator  with  the  will  annexed,  and  prayed 
that  his  powers  and  duties  might  be  declared  by  the  Court,  &c. 

Campbell  filed  his  answer  on  the  21st  of  August,  1838,  in  which  he 
entered  into  a  detail  of  his  administration ;  and  be  insisted  that  the  com- 
plainant  knew  of  the  probate  of  the  will  at  October  session,  1835,  of 
Williamson  County  Court,  and  of  his  appointment  as  administrator  with 
the  will  annexed,  at  the  January  session,  1836;  and  that  she  did  not, 
within  six  months  thereafter,  notify  her  dissent  to  said  will,  but  acquiesced 
therein,  and  in  his  administration  thereof.  He  further  insisted  that  the 
bequests  in  the  will  were  intended  by  the  testator  to  be  in  lieu  and  satisfac- 
tion of  her  right  of  dower  in  his  real  estate,  and  in  compensation  for  the 
use  of  her  land,  and  the  hire  of  her  negroes,  if  she  was  entitled  thereto ; 
to  which  bequests,  he  alleged,  she  had  assented,  and  acquiesced  in  them,  by 
delivering  him  possession  of  said  land  and  negroes,  and  never  setting  up 
any  claim  thereto,  but  always  admitting  that  whatever  rights  she  might 
have  in  the  estate  of  her  husband,  she  had  under  and  by  virtue  of  his  said 
will. 

The  surviving  children,  one  of  them  having  died,  filed  their  answer  on  the 
23d  of  October,  1838,  by  Richard  Alexander,  their  guardian  ad  litem^  in 
which  they  adopted  and  relied  upon  Campbell's  answer  as  to  the  claims  of 
the  complainant ;  and  they  prayed  that  the  trusts  of  the  wOl  might  be 
declared  by  the  Court,  &c. 

The  cause  was  heard  by  Chancellor  Bramlitt  on  the  16th  of  Novem- 
ber, 1838.  His  Honor  was  of  opinion  that  the  testator  had  made  "  no 
provision  in  his  will  for  the  complainant  in  lieu  of  dower,  and  that  there 
was  no  provision  in  his  will  inconsistent  with  her  claim  of  dower."    He 
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therefore  decreed  to  her  dower  in  his  real  estate,  a  child's  part  of  his  per- 
sonalty, rent  of  her  dower  and  of  her  own  land ;  and  appointed  commis- 
sioners to  assign  the  dower  and  to  make  division  of  the  512  acres  of  land, 
descended  from  her  father,  hetween  her  and  her  children,  and  assign 
her  in  severalty  one-half  of  it  in  value;  and  the  clerk  and  master  was 
directed  to  take  the  necessary  accounts  to  make  this  arrangement  of  the 
property. 

The  defendants  appealed  to  this  court.  Here,  as  in  the  Chancery  Court, 
the  debate  and  decision  turned  upon  the  [381]  construction  of  the  Act  of 
1784,  c.  22,  §  8,  the  question  being,  whether  when  a  testator  makes  no 
provision  at  all  in  his  will  for  his  widow  ;  or  no  provision  in  lieu  of  dower, 
she  is  obliged  to  enter  her  dissent  to  the  will  in  order  to  have  the  benefit 
of  the  allowance  made  by  law  in  case  of  intestacy ;  or  whether  she  is 
only  bound  to  enter  her  dissent  in  case  some  provision  is  made,  but  whi^ 
is  unsatisfactory. 

Cook,  for  the  complainant,  said :  It  is  admitted  the  personal  estate  is 
amply  sufficient  for  the  payment  of  debts,  and  the  complainant  does  not 
seek  to  charge  the  administrator  personally,  but  to  have  her  real  estate 
exonerated,  and  her  dower  assigned  her.  The  widow  did  not  dissent  from 
the  will  within  six  months,  as  required  by  the  Act  of  1784 ;  and  the  first 
question  is.  Has  she  a  right  of  dower  ? 

There  is  no  express  bar  of  dower  in  the  will,  and  nothing  is  given  the 
wife  in  lieu  thereof;  therefore,  we  contend  she  is  entitled  to  her  dower. 

The  widow's  right  of  dower  is  a  common-law  right,  and  is  not  to  be  taken 
from  her  but  by  express  words  or  necessary  implication,  by  giving  some- 
thing in  lieu  of  dower,  or  making  a  disposition  of  the  lands  wholly  incon- 
sistent with  the  dower  right.  By  the  common  law  the  wife  was  entitled 
to  dower  in  all  the  lands  of  which  her  husband  was  seised  during  coverture. 
By  the  Act  of  1784,  she  only  is  entitled  to  dower  of  all  the  lands  of  which 
her  husband  dies  seised. 

How  does  her  right  to  dower  stand  since  the  Act  of  1784?  Does  she 
derive  her  dower  right  under  that  act  ? 

It  is  believed  not.  That  act,  though  it  professes  to  make  a  more  ample 
provision  for  widows,  actually  abridges  that  right ;  since,  instead  of  allow- 
ing the  right  to  prevail  as  to  all  the  lands  of  which  her  husband  was  seised 
during  coverture,  it  confines  it  to  those  of  which  he  died  seised.  As  to 
these  latter  lands,  her  rights  stand  as  they  did  before  the  passage  of  the  Act 
of  1784.  They  rest  upon  the  common-law  right  It  is  a  right  paramount 
to  the  right  of  the  husband.  He  cannot  defeat  her  of  it,  neither  is  it  liable 
to  his  debts.  She  does  not  claim  under  him,  but  paramount  to  him,  by  the 
valuable  consideration  of  marriage.     4  Yerg.  218. 

This  being  the  widow's  right,  it  is  never  to  be  intended  [882]  that  the 
husband,  in  the  disposition  of  his  estate,  intends  to  interfere  with  it.    All 
his  dispositions  are  supposed  to  be  subordinate  to  it     He  is  not  to  be  sup- 
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posed  as  intending  to  dispose  of  that  which  does  not  belong  to  him.  A  de- 
vise, then,  of  all  his  lands  to  his  children,  or  others,  is  to  be  construed,  his 
interest  in  the  lands,  such  as  he  has  a  right  to  devise ;  and  is  to  be  taken 
subject  to  the  dower  of  his  wife,  which  was  her  property,  and  to  which  he 
had  no  right  of  disposition. 

This  is  the  settled  law  in  England  and  America.  Clancy  on  Rights, 
232-234,  and  cases  there  referred  to.  Roper  on  Property,  555, 558  ;  Blount 
V.  Gee,  5  Call,  481 ;  Adsit  v.  Adsit,  2  Johns.  Ch.  9  ;  Smith  v.  Kniskern, 

4  Johns.  Ch.  9  ;  Barbour  &  Harrington's  Dig.  439,  440  ;   Wood  v.  Wood, 

5  Paige,  Ch. ;  1  Cox,  447  ;  Dick.  655  ;  2  Sch.  &  Lef.  452  ;  2  Vem.  581 ; 
Prec.  in  Ch.  133. 

This  being  the  law  before,  what  effect  has  the  Act  of  1784,  requiring  the 
widow's  dissent,  on  her  dower  right  ? 

We  contend  that  act  only  applies  to  a  case  where  the  widow  would 
before  have  been  put  to  her  election ;  to  a  case  where  the  testator  had 
expressly,  or  by  necessary  implication,  undertaken  to  dispose  of  her  dower. 
Then  if  she  does  not  dissent  within  six  months  her  dower  right  passes  by 
the  will. 

Her  failure  to  dissent  is  a  statutory  election  to  claim  under  the  will ;  and, 
claiming  under  it,  she  must  give  effect  to  all  its  provisions.  But  whenever 
she  may  claim  under  the  wUl,  and  yet  claim  her  dower ;  or,  in  other  words, 
where  no  case  of  election  is  raised  by  the  will,  she  need  not  enter  her  dis- 
sent to  the  will.  She  need  not,  because  she  assents  to  the  will ;  the  pro- 
vision in  the  will  being  not  inconsistent  with  the  right  of  dower,  she  is 
entitled  to  it  also. 

The  two  claims  being  consistent,  and  not  at  variance  with  each  other, 
why  should  she  dissent  ?  She  is  satisfied  with  the  provisions  of  the  will, 
seeing  that  all  the  provisions  therein  are  intended  by  her  husband  as  per- 
sonal bounties,  and  he  has  not  attempted  to  dispose  of,  or  interfere  with, 
her  dower.  This  is  the  view  the  Supreme  Court  of  North  Carolina  has 
taken  of  this  subject. 

2.  The  administrator,  with  the  will  annexed,  cannot  execute  [383]  the 
trusts  of  the  will.  They  are  personal  confidences.  16  Yes.  27  ;  Sugden 
on  Powers,  179,  4th  ed. ;  1  Williams  on  Exrs.  574 ;  2  Id.  628. 

3.  The  wife's  estate  is  only  secondarily  charged  ;  and  she  has  a  right  to 
have  the  general  personal  estate  applied  to  the  payment  of  the  debts ;  and, 
as  that  fund  is  sufficient,  she  is  entitled  to  have  the  rents  of  her  lands 
refunded  to  her.  2  Ves.  Jr.  828  note;  4  Ves.  816 ;  3  Ves.  117;  4  Ves. 
76,  82 ;  9  Ves.  447,  453 ;  11  Ves.  179,  186,  187 ;  4  Des.  Ch.  329  ; 
4  Mad.  69,  96;  5  Ves.  500;  2  Williams  on  Exrs.  1048,  1050;  3  Johns. 
Ch.  227,  412-415,  416  ;  2  Johns.  Ch.  614. 

David  Campbell,  the  administrator  with  the  will  annexed,  for  the 
defendants,  said  that  the  case  presented,  for  decision,  two  questions. 

1.  Whether  a  widow,  who  has  failed  to  enter  her  dissent  to  the  will  of 
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her  husband,  within  six  months  of  the  time  when  it  was  admitted  to  pro- 
bate, as  prescribed  bj  the  statute,  can,  after  the  lapse  of  that  period,  dis- 
sent from  it,  and  claim  dower  in  his  real  estate  ? 

2.  Whether  she  was  not,  in  the  case  before  the  Court,  bound  to  elect 
between  her  dower,  and  the  provisions  made  for  her  in  the  will,  and  whether 
she  has  not  determined  her  election  by  accepting  that  provision ;  or, 
whether  she  can  claim  both  her  dower,  and  the  bequests  for  her  benefit  ? 

Upon  these  points  he  presented  to  the  Court  a  very  elaborate  written 
argument. 

1.  He  admitted  that,  at  common  law,  dower  cannot  be  barred  but  by  an 
express  provision  in  lieu  of  it ;  nor,  under  the  Stat  of  27  H.  VIII.,  c.  10,  but 
by  a  jointure  made  in  pursuance  of  the  provisions  of  that  law  ;  and  that  to  put 
a  widow  to  election  between  a  testamentary  provision  made  at  common  law 
and  her  legal  provision,  it  must  be  manifest,  from  the  context  of  the  will, 
that  the  testator  intended  the  testamentary  provision  to  be  in  lieu  of  dower. 
He  cited,  upon  this  first  branch  of  the  subject,  1  Haywood,  244  ;  1  Roper 
on  Property,  457 ;  Co.  Lit.  36,  b. ;  1  Roper,  c.  10 ;  10  Yerger,  94 ;  4 
Rep.,  Vernon's  case.  But  he  contended  that  the  Act  of  1784  did  not  require 
that  the  will  must  expressly  declare  the  provision  to  be  in  lieu  of  dower. 
The  only  requisition  was,  that  the  [384]  provision  should  be  fully  satis- 
factory to  the  wife.  She  was  made,  he  said,  the  sole  guardian  of  her  own 
rights,  and  the  sole  judge  whether  the  provision  is  satisfactory,  and  such  as 
she  ought  to  accept  and  waive  the  dower,  or  reject  and  take  her  dower. 
This  statute  was,  he  said,  a  repeal  of  the  common-law  doctrine  on  the  sub- 
ject. For  its  express  declaration  is,  that  any  provision,  whether  of  real  or 
personal  estate,  unless  rejected  by  the  widow,  shall  bar  her  dower.  As  to 
the  manner  of  construing  the  statute,  he  cited  4  Bac  Ab.  645  ;  1  Kent's 
Comm.  431. 

2.  As  to  the  second  question.  Whether  the  provisions  of  this  will  were 
such  as  could  make  a  case  of  election,  according  to  the  principles  of  the 
law  as  settled  in  England  and  this  country  before  the  passage  of  the  Act  of 
1784,  he  cited  1  Roper  on  Property,. 554,  555;  Clancy  on  Rights,  231, 
232  ;  1  Roper,  456  ;  4  Co.  3  ;  Dyer,  146 ;  1  Roper,  465,  482  ;  2  Ves.  & 
Beames,  222 ;  4  Cond.  Eng.  Ch.  236 ;  s.  c.  1  Jac.  506 ;  5  Madd.  62, 
64;  7  Cranch,  370;  1  Russell,  192.  He  said  that  the  cases  admitted  of 
the  following  classification  :  1.  Those  in  which  there  was  a  bequest  to  the 
widow  of  a  pecuniary  legacy,  personal  annuity,  or  other  interest,  which 
only  affected  the  personal  estate.  2.  A  rent  or  annuity  to  her,  issuing  out 
of,  or  charged  upon,  lands  of  which  she  was  dowable,  with  or  without  a 
power  of  entry  or  'distress.  3.  Similar  benefits,  or  any  other  given  her  out 
of  a  mixed  fund,  composed  of  the  real  and  personal  estate  of  the  testator, 
whose  will  devises  his  real  estate  to  her  and  other  persons  as  trustees,  or  to 
other  persons  alone  for  sale,  and  directs  the  proceeds  shall  form  a  part  of 
his  personal  estate.     4.  Annuity  to  be  charged  upon  the  real  and  personal 
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estate.  5.  A  limitation  to  her  in  remainder  of  the  estate  in  which  she 
is  entitled  to  dower.  1  Roper  on  Property,  555 ;  Clancy  on  Rights,  230 
250 ;  Roper  on  Legacies,  414,  425  ;  4  Yes.  849 ;  1  Yes.  Sen.  230  ; 
8  Atk.  438  ;  2  Yes.  Jr.  572,  580 ;  2  Sch.  &  Lef.  444 ;  8  Bro.  347  ;  2  Id. 
291 ;  6  Yes.  385 ;  2  Eden,  226 ;  Amh.  466,  s.  c. ;  1  Bro.  G.  C,  292, 
notes;  AmbL  730;  1  Yes.  Jr.  335;  3  Bro.  C.  C.  255;  6  Yes.  216; 
1  Russell,  129 ;  1  Sim.  &  Stu.  518 ;  1  Bro.  C.  C.  445 ;  2  Dick.  685  ; 
4  Kent's  Conim.  50,  Sd  ed. 

[385]  Mabshall,  on  the  same  side,  said  that,  as  the  testator  has  made 
an  express  provision  for  his  widow,  the  complainant,  by  his  last  will,  and 
she  has  not  dissented  from  it  within  six  months,  the  dower  sued  for  in  this 
case  cannot  be  recovered.  Acts  1784,  c.  22,  §  8 ;  Craven  v.  Craven,  4  Dev. 
838  et  seq. 

2.  But  if  wrong  in  this  position,  then  we  contend  that  the  complainant 
under  this  will  was  put  to  her  election  between  the  provision  made  for  her 
in  the  will  and  the  provision  made  for  her  by  law ;  and,  not  having  dis- 
sented from  the  will  within  the  six  months,  she  has  elected  to  take  under  the 
will,  and  is  barred  from  recovering  the  dower  prayed  for.  Acts  1784,  c  22, 
§  8 ;  4  Kent  L.  55  ;  Roper  on  Property,  c.  10,  455-518  ;  3  C.  Eng.  Ch. 
354,  Roadley  v.  Dixon;  Clancy  on  Rights,  230-250;  1  Y.  &  B.  22, 
Chalmers  v.  Storie ;  Butcher  t;.  Kemp,  5  Mad.  61 ;  7  Cranch,  870,  Her-> 
ber  r.  Wren. 

The  position  of  the  complainant  is,  that  the  Act  of  1784,  c.  22,  §  8,  by  the 
words  '^  express  provision  for  the  wife  out  of  the  realty  and  personalty," 
&c,  means  nothing  more  than  this :  that  the  widow  when  she  was  put  to 
her  election  by  the  law,  as  it  stood  before  that  act,  should  elect  under  that 
act  within  si±  months ;  and  that  the  complainant,  not  being  put  to  her 
election  under  this  will,  between  its  provisions  of  and  those  of  the  law,  by 
the  law  as  it  stood  before  the  act,  can  still  take  the  devises  and  bequests  as 
a  bounty  and  her  dower  as  a  legal  right,  although  she  did  not  dissent  from 
the  will.  It  is  submitted,  if  this  is  not  founded  on  a  misconception  of  the 
objects  and  provisions  of  the  Act  of  1784  of  the  intention  of  the  testator, 
and  of  the  law  in  relation  to  election  in  such  cases. 

TuBLEY,  J.,  delivered  the  opinion  of  the  Court  —  This  bill  is  filed  by 
the  complainant  for  an  allotment  of  her  dower  out  of  the  real  estate  of 
which  her  first  husband,  James  M.  Banks,  died  seised.  Her  right  to  this 
allotment  depends  upon  the  construction  which  is  to  be  given  to  his  will  in 
connection  with  the  Act  of  1784,  c  22,  §  8. 

[386]  James  M.  Banks  died  in  1885,  leaving  a  last  will  and  testament 
by  which  he  made  provision  for  his  wife,  the  complainant,  out  of  his  per- 
sonal property,  but  not  out  of  his  real,  except  so  far  as  to  her  maintenance 
until  a  division  of  his  estate  should  be  made  under  the  provisions  of  his 
wilL     The  complainant  never  expressed  any  dissent  from  this  will  until 
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the  time  of  filing  this  bill,  which  is  more  than  six  months  after  the  probate 
of  the  will.    And  it  is  now  contended,  — 

That  inasmuch  as  by  the  law,  before  the  passage  of  the  Act  of  1784, 
c.  22,  §  8,  the  wife  could  not  have  been  deprived  of  her  dower  in  the 
lands  of  her  husband,  except  by  jointure  before  marriage  or  by  a  provision 
for  her  in  the  will  of  her  husband  made  expressly  in  bar  of  her  dower,  or 
which  must  from  necessary  construction  be  held  to  have  been  intended  as 
such  express  provision,  —  she  could  not  by  any  provision  for  her  in  a  last 
will  and  testament  be  so  barred,  under  the  Act  of  1784,  c.  22,  §  8,  unless 
the  provision  were  of  such  a  character  as  to  force  her  to  an  election,  inde- 
pendent of  the  statute. 

It  is  admitted  that,  previous  to  the  passage  of  the  Act  of  1784,  a  pro- 
vision for  a  wife  in  the  will  of  the  husband  did  not  necessarily  conflict  with 
her  right  of  dower  in  the  lands  of  her  husband,  unless  there  was  a  case  of 
election  under  the  will ;  and  that  until  the  election  was  made  her  rights 
were  not  concluded.  But  it  is  contended  that,  since  that  time,  any  pro- 
vision for  the  wife  in  the  will  of  the  husband  necessarily  constitutes  a  case 
of  election,  and  that  this  election  must  be  made  within  six  months  after  the 
probate  of  the  will. 

This  brings  us  to  an  examination  of  the  statute,  which,  so  far  as  is  nec- 
essary for  present  purposes,  is  in  the  words  following ;  to  wit,  ^  And  where- 
as the  dower  allowed  by  law  in  lands  for  widows,  in  the  present  unim- 
proved state  of  the  country,  is  a  very  inadequate  provision  for  the  support 
of  such  widows,  and  it  is  highly  just  and  reasonable  that  those  who,  by 
their  prudence,  economy,  and  industry  have  contributed  to  raise  up  an 
estate  to  their  husbands  should  be  entitled  to  share  in  it  Be  it  therefore 
further  enacted  that  if  any  person  shall  die  intestate,  or  shall  make  his  last 
will  and  testament,  and  not  therein  make  any  express  provision  for  his 
[387]  wife  by  giving  and  devising  unto  her  such  part  or  parcel  of  his  real 
or  personal  estate,  or  to  some  other  for  her  use,  as  shall  be  satis&ctory  to 
her,  such  widow  may  signify  her  dissent  thereto  before  the  judges  of  the 
Superior  Court,  or  in  the  court  of  the  county  wherein  she  resides,  in  open 
court,  within  six  months  after  the  probate  of  said  will,  and  then  and  in  that 
case  she  shall  be  entitled  to  dower,"  &c 

In  the  construction  of  this  statute,  it  is  contended  that,  by  the  terms  of 
its  preamble,  we  must  intend  that  it  was  designed  to  place  widows  in  a  bet- 
ter situation  than  they  were  before,  and  that  we  cannot  do  this  if  we  com- 
pel them  to  elect  under  a  will  in  all  cases  in  which  a  provision  is  made  for 
them,  and  within  six  months ;  because  that,  previous  to  the  passage  of  the 
law,  the  widow  was  endowable  of  all  the  lands  of  which  her  husband  was 
seised  during  coverture ;  and  because  a  devise  of  property  to  her  did  not 
necessarily  deprive  her  of  this  right,  or  force  her  to  an  election. 

At  first  blush  this  argument  has  weight,  but  upon  fuU  consideration  it  ia 
well  answered.    1,  The  preamble  of  a  statute  never  is  resorted  to  but  in 
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cases  of  doubtful  construction.  Is  this  such  a  case?  We  think  not. 
Rights  of  every  kind  depend  upon,  and  are  regulated  by,  the  laws  of  the 
community ;  and  of  necessity,  therefore,  they  may  be  changed  and  modi- 
fied as  the  community  may  think  proper,  and  in  this  particular  there  is  no 
one  right  more  sacred  than  another. 

By  the  provisions  of  the  common  law,  a  widow  was  endowable  of  all  the 
lands  of  which  her  husband  was  seised  during  coverture.  There  is  nothing 
in  the  nature  of  our  institutions  which  would  prevent  a  total  change  as  to 
this  right,  even  so  far  as  to  deprive  her  of  it  altogether.  But  the  change 
made  by  the  Act  of  1784,  c.  22,  §  8,  is  a  modification  of  her  rights  as  they 
existed  at  common  law,  not  a  deprivation  of  them.  And  this  modification 
exists  in  the  provision  that  she  shall  be  endowed  of  the  lands  of  which  her 
husband  dies  seised,  instead  of  the  common-law  provision  that  she  shall  be 
endowed  of  the  lands  of  which  he  was  seised  during  coverture,  provided 
he  shall  die  intestate,  or  shall  make  his  last  will  and  testament  and  not 
therein  make  any  express  provision  for  her  which  shall  be  satisfactory 
to  her.  But  if  [388]  a  provision  be  made  by  will  she  must  express  her 
dissent  thereto  within  six  months  aflber  the  death  of  her  husband,  if  such 
provision  be  not  satisfactory  to  her. 

Then  a  widow  is  only  entitled  to  dower  when  her  husband  dies  intes- 
tate, or  shall  have  made  an  unsatisfactory  provision  for  her  in  his  will. 
But  inasmuch  as  the  power  to  dissent  changes  the  whole  operation  of  the 
will,  and  opens  the  estate  both  real  and  personal  to  her  rights,  it  is  pro- 
vided, and  we  think  upon  wise  principles,  that  she  must  elect  to  take  under 
or  against  the  will  within  six  months  after  the  probate  of  the  will,  a  period 
of  time  before  any  division  or  distribution  of  the  estate  has  been  made, 
80  that  persons  claiming  under  the  will  may  know  what  their  rights  are, 
and  not  to  be  harassed  by  the  claims  of  the  widow  at  any  indefinite  time 
after  the  death  of  the  testator. 

This  is  not  denied  if  there  be  a  case  of  election  under  the  will,  but  it  is 
contended  that  the  statute  makes  no  case  of  election  which  would  not  have 
been  such  before  its  passage. 

We  do  not  think  so.  Previous  to  the  passage  of  this  act  no  devise, 
either  of  real  or  personal  property,  would  compel  a  widow  to  elect,  unless 
it  were  given  expressly  in  bar  of  her  dower,  or  under  such  circumstances 
as  by  construction  would  be  held  to  have  been  so  intended ;  but  by  the 
statute  it  is  provided  that  a  provision  for  her  out  of  the  real  or  personal 
estate  of  the  husband  shall  of  itself  constitute  a  case  of  election  which  must 
be  made  in  six  months  after  the  probate  of  the  will,  or  she  shall  be  bound 
by  its  provisions. 

This  is  the  first  time  this  court  has  been  called  upon  to  give  a  construc- 
tion to  this  statute  upon  this  point,  but  it  has  been  elaborately  examined 
by  the  Supreme  Court  of  North  Carolina  in  the  case  of  Mary  Craven  v. 
Peter  Craven,  4  Dev.  398,  when  it  received  the  same  construction  now 
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given  to  it  To  the  able  opinion  of  Judge  Gaston  we  give  our  full  assent, 
and  feel  that  we  can  add  nothing  to  it  in  illustration  of  the  principles 
therein  contended  for. 

2.  But  if  it  were  necessary  to  show  that  the  widow's  situation  was  im- 
proved by  the  passage  of  the  Act  of  1784,  it  can  be  done.  Previous 
thereto  she  had  no  fixed  right  to  a  [389]  portion  of  her  husband's 
personal  estate  ;  and  of  consequence  she  never  could  receive  it,  unless  he 
should  die  intestate  or  give  it  to  her  by  will.  As  the  statute  says,  in  the 
then  unimproved  state  of  the  country  the  dower  in  land  was  a  very  inade- 
quate provision  ;  and  to  prevent  her  being  thrown  upon  it  entirely  for  her 
support,  it  provides  that  she  shall  have  a  part  of  the  personalty,  of  which 
her  husband  can  no  more  deprive  her  than  he  can  of  her  dower  in  land, 
provided  she  take  the  steps  for  the  protection  of  her  rights  required  by 
law.  This  was  a  great  and  important  change  in  favor  of  the  widow,  and 
well  justified  the  restrictions  imposed  upon  her  by  the  statute.  There  is 
no  hardship  resulting  from  the  change  of  the  common  law  and  the  endow- 
ing her  only  of  the  lands  of  which  her  husband  dies  seised,  because  she  is 
protected  against  gifls  in  fraud  of  her  dower ;  and  if  her  husband  sells  his 
real  estate,  it  is  converted  into  personalty,  of  which  she  is  entitled  to  her 
distributive  share  under  the  statute. 

We  cannot  therefore  see  any  just  cause  for  the  abuse  which  this  law  has 
received.  It  is  plain  and  specific  in  its  terms^  and  has,  as  it  purports,  ame- 
liorated the  situation  of  widows. 

There  can  be,  then,  no  reason  for  giving  it  the  restrained  construction 
contended  for. 

Being  of  the  opinion,  then,  that  when  provision  is  made  for  a  wife  in  li 
will  she  is  bound  to  take  under  the  will  and  not  against  it,  unless  she  dis- 
sent within  six  months  after  the  probate,  it  follows  that  the  complainant 
is  not  entitled  to  the  relief  sought,  inasmuch  as  she  has  not  complied  with 
the  provision  of  the  statute. 

Note. — Prior  to  the  reign  of  Charles  I.,  five,  and  until  the  passing  of  the  Act 
3  &  4  Wm.  IV.  c.  106,  four  kinds  of  dower  were  known  to  the  English  law :  — 

1.  Dower  at  the  common  law. 

2.  Dower  by  custom. 

8.  Dower  ad  ostium  ecdesicB. 

4.  Dower  ex  assensu  patris. 

5.  Dower  de  la  plus  belle. 

This  last  was  a  mere  consequence  of  tenure  by  knight's  service,  and  was  abolished 
by  statute  12  C.  II.,  c.  24 ;  and  the  third  and  fourth,  having  long  become  obsolete, 
were  finally  abolished  by  the  above  statute  of  Wm.  IV: 

By  the  old  law,  dower  attached  upon  the  lands  of  which  the  husband  was  seised  at 
any  time  during  the  marriage,  and  which  a  child  of  the  husband  might  [890]  by 
possibility  inherit ;  and  they  remained  liable  to  dower  in  the  hands  of  a  purchaser, 
though  various  ingenious  modes  of  conveyancing  were  contrived,  which  in  some  cases 
prevented  the  attaching  of  dower ;  but  this  liability  was  productive  of  great  inoon- 
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veniencei  and  frequently  of  ii^nstice.  The  law,  too,  waa  inconsistent ;  for  the  wife 
was  not  dowable  out  of  her  husband's  equitable  estates,  although  the  husband  had  his 
curtesy  in  those  to  which  the  wife  was  equitably  entitled.  To  remedy  these  incon- 
veniences, the  statute  above  mentioned  was  passed,  and  its  object  may  be  stated  to 
be :  1.  To  make  equitable  estates -in  possession  liable  to  dower.  2.  To  take  away  the 
right  to  dower  out  of  lands  disposed  of  by  the  husband  absolutely  in  his  life  or  by 
will.  8.  To  enable  the  husband,  by  a  simple  declaration  in  a  deed  or  will,  to  give  the 
right  to  dower. 

Before  the  statute  8  &  4  Wm.  IV.  c.  105,  a  fine  or  recovery  by  the  husband  and 
wife  was  the  only  mode  by  which  a  right  to  dower  which  had  already  attached  could 
be  barred,  though,  by  means  of  a  simple  form  of  conveyance,  a  husband  might  have 
prevented  the  right  to  dower  from  arising  at  all  upon  lands  purchased  by  him.  By 
the  above-mentioned  statute,  it  is  provided  that  no  woman  shall  be  entitled  to  dower 
out  of  lands  absolutely  disposed  of  by  her  husband  either  in  his  life  or  by  will,  and 
that  his  debts  and  engagements  shall  be  valid  and  effectual  as  against  the  rights  of  the 
widow  to  dower.  And,  further,  that  any  declaration  by  the  husband,  either  by  deed 
or  will,  that  the  dower  of  his  wife  shall  be  subjected  to  any  restrictions,  or  that  she 
shall  not  have  dower,  shall  be  effectual.  It  is  also  provided  that  a  simple  devise  of 
real  estate  to  the  wife  by  the  husband  shall,  unless  a  contrary  intention  be  expressed, 
operate  in  bar  of  her  dower. 

Most  of  these  alterations,  as  indeed  may  be  said  of  many  others  which  have 
recently  been  made  in  the  English  real  property  law,  have  long  been  established  in 
the  United  States.  An  account  of  the  various  enactments  and  provisions  in  force  in 
the  different  States  respecting  dower,  may  be  found  in  4  Kent's  Com.  84-72.  Penny 
Cyclopedia,  art.  Dower ;  1  Chitty's  General  Pr.  262. 

Note.— ^  See  this  case  cited  in  Wilkinson  v.  Wilkinson,  1  Head,  810.  —  Ed. 


NashviUe.    December  Term,  1838. 
THOMPSON  V.  BRANCH. 

Chamcery.  Trusty  how  crealed — resulting  or  implied.  An  unsealed  written  acknowledg- 
ment or  memorandnm,  by  a  party  clothed  with  the  legal  title  of  land,  that  another  is 
interested  in  it  a  certain  number  of  acres,  will  not  raise  a  tru^t  to  convey  the  quantity 
specified,  without  proof  of  a  consideration  paid  to  the  party  making  the  acknowledgment 
or  memorandam.  A  trust  cannot  be  implied,  except  upon  a  consideration  proved.  [See 
4  T.  68,  896;  2  Head,  685;  1  Cold.  162.] 

The  State  of  North  Carolina,  by  patent,  No.  855,  granted  to  William 
Branch  a  tract  of  5000  acres  of  land,  situated  in  Bedford  county.  At  his 
death,  it  descended  to  his  heir-at-law,  John  Branch.  At  October  term, 
1794,  of  the  Court  of  Pleas  and  Quarter  Sessions  for  Halifax  county, 
North  Carolina,  Edwi^rd  Crowell  recovered  a  judgment  against  the  adminis- 
trator of  William  Branch  for  £500  North  Carolina  [391]  currency.  On 
the  29  th  of  June,  1811,  Crowell  sued  John  Branch,  as  heir  of  William 
Branch,  upon  this  judgment  in  the  County  Court  of  Williamson  county ; 
and  at  October  session  afterwards  recovered  judgment,  by  default,  for 
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$1000  debt  and  $1015  damages,  all  of  which  he  released  except  $649.40. 
To  have  execution  of  this  judgment,  a  ji,  fa.  was  issued  on  the  21st  of 
October,  1811,  which  the  sheriff  of  Bedford  levied  on  the  5  th  of  Decem- 
ber on  the  land  above  mentioned ;  and  returned  the  execution,  with  the 
levy  indorsed,  and  that  he  had  not  time  to  advertise  and  sell.  On  the  21st 
of  January,  1812,  a  venditioni  exponas  was  issued,  to  which  the  sheriff 
made  return  that  he  had  sold  the  land  on  the  21st  of  March,  for  $100,  to 
John  Warren,  to  whom  he  made  his  deed  on  the  30th  of  April,  1812, 
which  was  proved  in  the  County  Court  of  Bedford  at  December  session, 

1812,  and  registered  in  the  register's  office  there  on  the  8th  of  March, 

1813.  Warren,  by  his  deed  of  the  4th  of  July,  1815,  conveyed  this  land 
to  Joseph  Branch.  The  deed  was  proved  at  April  term,  1816,  in  Bedford 
Circuit  Court,  and  registered  on  the  27th  of  May,  1816.  Having  lost  this 
land  by  the  interference  of  older  claims,  and  being  about  to  obtain  a  war- 
rant to  be  located  elsewhere,  Joseph  Branch  executed  the  following  writing 
to  John  Branch :  ^'  July  19th,  1820.  It  is  understood  between  us  that 
John  Branch  is  entitled  to  (12)  twelve  hundred  acres  of  the  warrant  that 
is  to  be  drawn,  or  the  land  when  located,  —  subject,  nevertheless,  to  the 
locator's  part  to  be  taken  from  it,  when  ascertained  and  surveyed,  —  out  of 
the  grant  granted  to  William  Branch,  after  said  John  Branch  pays  his 
proportionable  part  of  the  expenses  of  said  land."  Signed  ^^  Joseph 
Branch." 

On  the  2d  of  September,  1820,  Joseph  Branch,  being  at  his  residence  in 
North  Carolina,  wrote  to  John  Branch,  advising  him  that  he  had  that  day 
received  a  letter  from  H.  H.,  informing  him  that  he  had  drawn  his  war- 
rants, but  that  a  person,  who  had  a  demand  against  him,  had  threatened  to 
stop  them  in  H.'s  hands  by  injunction,  in  order  to  subject  them  to  that 
demand.  He  then  remarks  that  he,  John  Branch,  was  acquainted  with  the 
particulars  of  the  demand,  and  his  evidence  would  be  important ;  and  in 
order  to  preserve  the  full  weight  of  his  evidence  he  had  better  not  let  any 
person  know  that  he  [392]  was  interested  in  the  warrants.  He  then  con- 
tinues :  ^'  I  will  be  out  immediately  afler  the  locating  takes  place,  and  think 
you  and  myself  can  make  a  trade,  so  as  for  you  to  take  the  640-acre  war- 
rant I  have  got  for  your  interest  in  the  large  warrant." 

In  1820,  or  1821,  Joseph  Branch  obtained  grants  for  the  lands  which 
were  entered  in  lieu  of  the  5000  acres  lost.  On  the  4th  of  June,  1823,  John 
Branch,  for  the  consideration  of  $1000,  assigned,  by  an  indorsement  on  the 
above-quoted  memorandum,  all  his  right,  title,  and  interest  therein  to  Jason 
Thompson. 

Joseph  Branch  died  in  1827  without  making  Thompson  a  title  to  the 
lands  mentioned  in  the  memorandum,  having  devised  his  real  estate  to  his 
minor  children ;  and  on  the  10th  of  October,  1828,  Thompson  filed  his  bill 
in  the  Chancery  Court  at  Franklin  against  Joseph  Branch's  heirs  and  per- 
sonal representatives  and  John  Branch,  praying  for  a  specific  execution  of 
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the  contract  evidenced  by  said  memorandum.    Before  the  trial,  Thompson 
died,  and  the  bill  was  revived  in  the  names  of  his  devisees  and  heirs. 

The  defendants,  in  their  answers,  declined  admitting  that  any  considera- 
tion had  passed  from  John  to  Joseph  Branch  for  the  land  mentioned  in  the 
paper  of  the  19th  of  July,  1820 ;  and  they  called  upon  the  complainants 
for  proof;  and  in  the  absence  of  such  proof,  they  insisted  that  a  court  of 
equity  would  not  execute  the  contract  implied  therein,  divesting  them 
of  title  to  1200  acres  of  the  land,  and  vesting  it  in  complainants. 

No  proof  of  any  consideration  was  adduced  by  the  complainants. 

On  the  hearing,  on  the  16th  of  November,  1838,  his  Honor  Chancellor 
Bramlitt  dismissed  the  bill ;  and  the  complainants  appealed  in  error. 

Cook  and  Meigs,  for  the  complainants,  insisted  that  it  was  not  necessary 
in  this  case,  as  in  ordinary  cases,  to  prove  a  consideration.    The  paper 
itself  acknowledges  that  John  Branch  was  interested  in  the  land  granted 
to  William  Branch,  his  father.     True,  the  land  had  been  sold  for  a  debt  of 
William  Branch ;  but  it  had  been  purchased  for  a  trifle,  and  sold  [393]  to 
Joseph  Branch  for  a  sum  far  less  than  its  value ;  and  the  interest  which  was 
acknowledged  to  be  in  John  Branch  might  have  been  founded  on  an  agree- 
ment that  if  he  would  not  disturb  the  proceedings  under  which  the  land 
had  been  sold,  and  which  they  alleged  were  irregular,  Joseph  Branch  would 
convey  to  him  some  portion  of  the  tract.     However  this  might  be,  Joseph 
Branch's  letter,  they  said,  was  a  deliberate  acknowledgment,  confirmatory 
of  that  contained  in  the  paper  sought  to  be  set  up  by  the  bill,  that  John 
Branch  had  an  interest  in  the  warrants  which  had  been  drawn  by  Joseph 
Branch.     It  could  not  be  necessary  to  prove  a  consideration  to  sustain  an 
undertaking  to  convey  a  part  of  a  tract  of  land  by  one  of  two  persons  to 
another,  when  both  of  them  are  acknowledging  each  other  as  jointly  inter- 
ested in  the  land,  previous  to  the  issuance  of  the  first  muniment  of  title. 
Such   an  acknowledgment,  they  insisted,  was   evidence    that  they  both 
contributed  the  means  whereby  the  property  had  been  procured,  and  con- 
sequently were  at  least  equitable  tenants  in  common. 

F.  B.  Fogg  and  Marshall,  for  the  defendants,  insisted  that  there  being 
no  proof  of  any  consideration,  and  the  paper  itself  not  implying  any,  there 
was  no  principle  upon  which  the  Court  could  be  called  upon  to  set  up  the 
instrument  and  give  the  complainants  a  specific  execution  of  it.  They 
cited  Coleman  v.  Sarrell,  1  Ves.  Jr.  50,  64,  55. 

Green,  J.,  delivered  the  opinion  of  the  Court.  —  The  only  question  in 
this  case  is,  whether  the  Court  can  divest  the  title  to  the  land  in  contro- 
versy out  of  the  defendants  without  proof  that  their  ancestor  received  a 
valuable  consideration  therefor. 

It  is  admitted  that,  in  ordinary  cases,  where  one  enters  into  an  obligation 
to  convey  land  to  another,  such  contract  will  not  be  enforced  in  equity,  but 
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upon  proof  of  the  payment  of  a  consideration ;  but  it  is  insisted  that  this 
case  does  not  depend  upon  the  same  principle. 

The  instrument  upon  which  the  complainants'  claim  is  founded  b  in  the 
following  words  :  <' July  19,  1820.  It  is  understood  between  us  that  John 
Branch  is  entitled  to  (12)  twelve  hundred  acres  of  warrant,  that  is  to  be 
drawn,  or  the  land  [394]  when  located  (subject  nevertheless  to  the  loca- 
tor's part,  to  be  taken  from  it  when  ascertained  and  surveyed),  out  of  the 
grant,  granted  to  William  Branch,  after  said  John  Branch  pays  his  propor- 
tionable part  of  the  expenses  of  said  land.  Joseph  Bbai^gh." 

As  it  is  stated  in  this  memorandum  that  John  Branch  is  ^  entitled  to 
twelve  hundred  acres,"  it  is  argued  that  we  are  to  infer  that  he  did  not 
derive  his  right  from  Joseph  Branch,  and  consequently  no  consideration 
need  be  proved. 

We  cannot  recognize  the  principle  contended  for.  The  legal  title  was 
in  Joseph  Branch.  If  he  is  forced  to  part  with  that  legal  title,  it  must  be 
upon  the  ground  that  he  holds  it  in  trust  for  John  Branch.  But  how  can 
a  trust  be  raised,  except  upon  a  consideration  ? 

If  the  proof  had  shown  that  Joseph  Branch  and  John  Branch  were  ten- 
ants in  common  in  equity,  and  that,  by  some  means,  the  legal  title  had  been 
vested  in  Joseph,  this  would  have  raised  a  trust  in  favor  of  John,  upon 
which  the  Court  could  have  acted.  But*  there  is  no  such  proof  in  this  case, 
and  we  cannot  infer  it  from  the  use  of  the  word  '<  entitled  *'  in  this  instru- 
ment. It  must  therefore  rest  upon  the  ordinary  ground  of  an  agreement 
to  convey  land ;  and  no  consideration  having  been  proved,  it  cannot  be 
enforced.  Let  the  decrecy  dismissing  the  UU^  he  affirmed. 


Nashville.    December  Term,  1838. 
GRAY  V.  WILSON. 

Plbadings  -^ joint  contractor  ^Joindery  fc.  All  the  joint  ownen  of  a  fund  must  join  in  any 
action  for  its  recovery;  and  each  has  a  right  to  use  the  names  of  all  in  bringing  and  prose- 
cuting the  suit.  Therefore,  though  one  be  paid,  he  cannot,  without  the  consent  of  all, 
withdraw  his  name  or  dismiss  the  suit,  even  as  to  himself;  and  if  he  be  pennitted  to  do  it 
by  the  Court,  it  is  error,  because  it  defeats  the  action  of  which  neither  owner  of  the  fund 
has  exclusive  control,  having  therein  no  separate  interest  .[But  see  Wood  v.  Owens, 
2  Sw.  149,  where  the  ruling  is  different.] 

About  three  weeks  before  the  Nashville  races,  in  the  fall  of  1837,  Sam- 
uel Wilson  made  a  bet  of  $100  with  John  Carson  upon  a  race  to  be  run  by 
certain  horses.  On  the  day  of  the  race,  Thomas  Davis  and  Henry  T. 
Gray  agreed  to  [396]  become  jointly  and  equally  interested  in  the  bet; 
and  each  of  them  placed  in  his  hands  $38.83^  as  their  shares  of  it ;  where- 
upon he  deposited  $100  in  the  hands  of  Samuel  D.  Wilson  as  stakeholder. 
302 


OBAY  V.  WILSON.  895,  896 

• 

The  horse  bet  upon  by  S.  Wilson  and  Gray  and  Davis,  owing,  as  they  said, 
to  some  unfairness  in  the  starting,  did  not  run;  and  they  directed  the 
stakeholder  not  to  pay  the  money  to  Carson ;  and  on  the  7th  November, 
1837,  they  joined  in  an  action  of  assumpsit  against  him  for  the  money,  in 
the  Circuit  Court  of  Williamson,  and  declared  for  money  had  and  received. 
The  defendant  pleaded  non-assumpsit  and  non-assumpsit  within  three  years, 
and  issues  were  thereupon  joined. 

The  suit  being  in  this  state,  in  July,  1888,  Samuel  Wilson,  one  of  the 
plaintiffii,  took  from  James  H.  Wilson  his  two  notes  payable  to  himself, 
expressing  on  their  face  that  they  were  given  for  the  shares  of  the  plain- 
tiffs respectively  in  the  money  deposited  with  the  defendant ;  and,  in  con- 
sideration of  said  notes,  he  agreed  to  dismiss  the  suit  and  pay  the  costs.  He 
informed  Gray  of  this  arrangement,  and  offered  him  the  smaller  of  the 
notes,  which  was  $37,  for  his  part  of  the  money  sued  for ;  but  Gray  refused 
to  receive  it. 

At  July  term  of  the  court,  Samuel  Wilson,  in  pursuance  of  said  agree- 
ment, moved  the  Court,  Anderson,  J.,  presiding,  to  enter  a  noUe  prosequi  ; 
and  the  Court  thereupon  made  the  following  entry  on  the  record  :  '^  It  is 
considered  by  the  Court  that  said  suit  be  dismissed  as  to  him,  the  said 
Samuel  Wilson.  The  judgment  of  the  Court,  in  dismissing,  is  without  prej- 
udice or  injury  affecting  the  rights  of  the  other  plaintiffs ;  and  that  the 
said  suit  stand  in  the  same  plight  and  condition  as  to  them  as  it  heretofore 
stood." 

At  November  term,  the  defendant  pleaded,  by 'leave  of  the  Court,  accord 
and  satisfaction ;  and  there  was  a  replication  and  issue  joined.  The  cause 
was  then  tried  before  Judge  Marohbanks,  and  a  jury  of  Williamson.  On 
the  trial,  the  facts  here  stated  appecK^d  in  evidence. 

His  Honor  stated  to  the  jury  that  Samuel  Wilson  and  Gray  and  Davis 
were  partners  in  the  money  deposited  as  a  wager  in  the  hands  of  the 
defendant ;  that  the  right  of  action  to  recover  it  was  joint ;  that  Gray  and 
Davis,  without  joining  Samuel  [396]  Wilson  with  them  as  a  plaintiff^, 
could  not  recover  their  part  of  the  money  staked ;  that  after  the  dismissal 
of  the  suit  as  to  Samuel  Wilson,  it  stood  in  the  same  condition  as  if  he  had 
not  joined  in  the  institution  of  the  suit. 

The  jury  returned  a  verdict  for  the  defendant ;  and  a  motion  for  a  new 
trial  being  refused.  Gray  and  Davis  appealed  in  error. 

Alexander,  for  the  plaintiffs,  said:  We  insist,  1.  That  this  was  a  joint 
cause  of  action,  and  Gray  and  Davis  had  a  right  to  use  the  name  of  Wilson 
in  recovering  their  demand  even  against  his  consent,  as  they  could  not  sue 
or  maintain  the  suit  without  his  name.  Wright  v.  McLemore,  10  Yer. 
235.  And  this  doctrine  applies  as  well  to  joint  parol  contracts  as  to  spe- 
cialties. 1  Saund.  154,  n;  1  Chit  PL  8,9;  Chambers  v,  Donaldson,  9 
East,  471.  These  authorities  show  that  the  opinion  of  Judge  Anderson 
was  wrong  in  dismissing  the  suit  as  to  Wilson. 
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2.  But  the  opinion  of  Judge  Marghbanks  was  wrong ;  because,  although 
it  be  true  we  were  obliged  to  bring  the  suit  originally  in  the  name  of  all 
three,  as  they  were  partners,  or  joint-owners  of  the  $100,  yet,  after  the 
suit  had  been  brought,  the  Court  had  it  completely  under  its  control,  and 
had  a  discretionary  power  to  dismiss  it  as  to  Wilson,  on  his  application. 
The  error  of  Judge  Anderson  was  in  believing  he  was  compelled  to  dis- 
miss it.  This  discretionary  power  having  been  exercised  in  favor  of  dis- 
missal, and  every  care  taken  in  the  entry  to  prevent  its  injuriously  affecting 
the  other  two  plaintiffs,  the  order  should  have  been  acted  on  by  Judge 
Marchbanks  according  to  its  words  and  intent.  Instead  of  that,  he 
charged  against  the  order,  and  made  the  cause  rest  upon  this,  that,  if  the 
jury  believed  the  order  Judge  Anderson  had  made  of  record  at  a  previous 
term,  they  must  find  for  defendant ;  and  the  jury  had  no  discretion :  the 
merits  of  the  cause  which  were  certainly  with  the  plaintiffs,  were  not  left 
to  them  or  acted  on  by  them. 

But  it  seems,  after  a  suit  has  been  rightly  brought,  one  plaintiff  may  be 
nonsuited,  and  the  suit  maintained  as  to  the  others  (Chamberlain  v.  Pres- 
cott,  cited  1  Lord  Ray.  380)  ;  and  if  this  be  the  law  there  is  no  reason  why 
the  present  action  cannot  be  maintained,  after  the  dismissal,  as  to  Wilson. 

[397]  R.  C.  Foster,  Jr.,  and  Marshall,  for  the  defendant. 

Green,  J.,  delivered  the  opinion  of  the  Court  —  There  is  error  in  the 
record  in  this  case. 

The  $100  deposited  with  Wilson,  the  stakeholder,  belonged  jointly  to 
Gray,  Davis,  and  Wilson,  the  original  plaintiffs ;  there  could,  therefore,  be 
no  recovery  except  in  the  name  of  all  these  parties.  Wilson  had  no  right  to 
compromise  the  suit,  and  dismiss  it,  without  the  consent  of  his  co-plaintiffs* 

If  he  had  received  satisfaction  for  his  part  of  the  amount  claimed,  still 
the  other  plaintiffs  had  a  right  to  prosecute  the  suits  in  the  name  of  all 
three  for  their  use. 

Perhaps  the  Court,  at  the  trial,  might  have  construed  the  previous  order, 
dismissing  the  suit  as  to  Wilson,  so  as  not  to  affect  the  rights  of  Gray  and 
Davis.     If  so,  there  was  error  in  the  judgment 

At  any  rate,  there  is  error  in  the  record,  for  which  the  judgment  must  be 
reversed,  and  the  cause  remanded  for  another  trial  in  the  name  of  all  the 
original  plaintiffs. 

Note. — Joinder  of  Co-  Contractors, 

1.  As  Plaintiffs.  Comjns's  Dig.,  'Abatement,  F.  12.  Consequences  of  non-joinder, 
and  how  advantage  is  to  be  taken  of  the  omission.    Id.  12, 12. 

2.  As  De/endcuUs,  Act  of  1789,  c.  67,  §  6 ;  AdministFators  of  Eenon,  1  Haywood, 
216  ;  4  Id.  162. 

Note.  —  See  Wood  v,  Owens,  2  Sw.  149,  where  the  learned  judge,  who  delivers 
the  opinion^  uses  the  following  language :  "  The  case  of  Gray  v.  Wilson,  Meigs,  S94« 
is  wholly  different  from  the  present  case  in  its  facts,  and  this  is  all  that  need  be  said 
of  it  at  present."  —  £d. 
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Nashville.   December  Term,  1888. 
HARDEMAN  v.  SHUMATE. 

[898]  Lamdlobd  Ain>  Tknaht.  Lien  on  Crop.  Landlords,  bj  the  virtue  of  the  "  lien 
on  the  crop  growing  on  the  rented  premises,"  given  by  the  Act  of  1825,  c.  21,  have  no 
property  in  or  right  to  the  crop,  and  can  maintain  no  action  grounded  on  any  taking,  or 
detaining  of,  or  injury  to  it    [But  see,  now.  Code,  8589-8642.] 

Samk.  Precedence  of  dtU  for  renty  how  iecureeL  The  landlord's  debt  for  rent  ia  entitled  to 
satisfaction  out  of  the  crop,  growing,  &c.,  precedent  to  all  other  debts  of  the  tenant;  and 
this  precedence  is  preserved  by  bringing  suit  for  the  debt,  within  three  months  after  the 
rent  falls  due,  and  prosecuting  it  to  judgment,  —  the  lien  of  which  judgment,  and  the 
execution  thereon,  takes  date  from  the  day  the  rent  fell  due.  [Ace.  Bryan  v,  Buckholder, 
8  H.  562;  Hill  v.  George,  1  Head,  896,  citing  this  case.] 

About  the  Ist  of  January,  1837,  the  plaintiff,  Franlclin  Hardeman,  rented 
thirty  acres  of  cleared  land  to  Isaac  Potete,  at  $2  per  acre,  to  be  paid  on 
the  Ist  of  January,  1838.  Potete  planted  the  laud  in  com,  of  which  he 
made  a  crop  of  seventy  barrels,  and  died  intestate  and  insolvent  in  the  fall 
of  1837.  Administration  on  his  estate  was  granted,  by  the  County  Court  of 
Williamson,  to  the  defendant,  William  J.  Shumate,  on  the  first  IVionday  of 
November,  1887.  Shumate,  in  the  character  of  administrator,  though, 
notified  by  the  plaintiff  not  to  sell  the  corn  till  the  rent  was  paid,  neverthe- 
less sold  it  in  the  month  of  November,  1837,  for  about  $120. 

On  the  31st  of  March,  1838,  the  plaintiff  sued  Shumate  in  the  Circuit 
Court  of  Williamson,  not  in  his  representative  capacity,  but  in  his  own& 
rights,  and  declared  in  case,  laying  the  gravamen  of  his  action  in  this,  that 
the  defendant,  by  selling  the  crop  whilst  the  lien  thereon  continued,  but 
before  any  action  to  enforce  it  could  be  brought  against  him  as  adminis- 
trator (he  not  being  suable  in  that  character  till  six  months  after  his  quali- 
fication), had  deprived  the  plaintiff  of  the  benefit  of  the  lien. 

At  the  trial  before  Judge  I^bchbaxks,  at  November  term,  1838,  he 
charged  the  jury  that,  unless  the  plaintiff  satisfied  them  by  proof  that  he 
had  recovered  judgment  for  the  rent  against  Potete,  or  his  administrator 
in  that  character,  he  could  not  recover  in  this  action.  The  jury  returned  a 
verdict  for  the  defendant ;  and  the  Court  having  overruled  the  plaintiff's- 
motion  for  a  new  trial,  he  appealed  in  error. 

[399]  l^BSHALL,  for  the  plaintiff,  said  the  plaintiff  had. a  lien  on  the: 
crop,  for  the  payment  of  his  rent,  by  the  Act  of  1825,  c.  21.  By  the  act  of 
the  defendant  complained  of,  he  is  deprived  of  his  security  for  this  debt. 
The  insolvency  of  the  tenant  is  shown  to  ascertain  the  extent  of  the  damage 
done  the  plaintiff  by  the  wrongful  acts  of  the  defendant  in  depriving  him  of 
his  security ;  and  it  is  no  objection  that  no  judgment  was  taken  against  the 
administrator  in  that  character.  1.  Because  the  gist  of  the  action  is  the 
plaintiff's  loss  of  his  debt  by  the  defendant's  tortious  act;  2.  Because 
the  administrator,  by  the  Act  of  1829,  c.  57,  could  not  be  sued  in  that 
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character,  for  six  months  after  his  qualification,  which  six  months  embraced 
the  three  months  immediately  after  the  rent  fell  due,  and  the  law  would 
require  the  plaintiff  to  do  an  impossible  thing. 

3.  It  is  the  administrator  in  his  own  right  who  is  sued,  within  the  three 
months  after  the  rent  fell  due,  being  the  person  against  whom  in  his  fidu- 
ciary character  the  judgment  must  be  taken.  And  he  is  sued  in  his  own 
right,  because,  having  all  the  papers  of  the  deceased,  and  knowledge  of  aU 
the  evidence,  if  any,  going  to  show  that  the  deceased  never  did  owe  the 
rent,  or  that  he  or  his  representative  had  paid  it,  it  would  be  competent  for 
him  to  make  proof  in  this  action  to  show  that  the  act  of  defendant  was  not 
tortious,  or  did  not  damage  the  plaintiff.  And  a  judgment  against  him  could 
not  possibly  injure  him,  for  it  is  only  the  surplus  of  the  crop,  after  discharg- 
ing liens  on  it,  that  is  assets  in  his  hands  ;  and  it  is  only  for  that  which  is 
not  assets  that  the  plaintiff  would  recover. 

4.  If  the  Act  of  1829,  c.  57,  had  not  stood  in  the  way,  and  the  Act  of' 
1833,  c  31,  had  never  been  passed,  still  if  the  plaiiitiff  had  sued  the  defend- 
ant, as  administrator,  on  the  unliquidated  account  for  the  rent,  the  defendant 
might  have  pleaded  plen€  txdnUnistravit,  or  outstanding  debts  of  higher  dig- 
nity, and  the  only  judgment  he  could  get  would  be  of  assets,  qiuxndoj  &c., 
upon  which  he  could  sue  out  no^./a.  It  is  true  that  this  would  ascertain 
the  claim,  but  when  the  claim  is  ascertained  by  a  suit  between  the  same 
parties,  wherein  all  proof  on  this  question  is  as  competent  in  the  one  fwm 
as  in  [400]  the  other,  the  one  is  as  like  to  be  right  as  the  other ;  and  it 
would  be  worse  than  useless  to  put  the  plaintiff  and  defendant  to  the  costs 
of  two  suits  when  one  would  settle  the  dispute  as  well,  and  in  precisely  the 
same  way. 

5.  Because,  under  the  Act  of  1833,  c.  36,  the  administrator,  or  any  cred- 
itor of  the  deceased,  might  have  suggested  the  insolvency  of  the  estate, 
before  the  rent  fell  due,  and  no  judgment  of  any  kind  could  have  been 
obtained  by  the  plaintiff,  even  if  the  Act  of  1829,  c.  57,  had  been  out  of  the 
way.  The  plaintiff,  in  order  to  have  benefit  of  a  legal  right,  will  not  be  re- 
quired to  do  an  impossible  thing. 

6.  Because  a  judgment  by  the  plaintiff  against  the  administrator  quandoy 
would  be  of  no  service  to  him,  he  could  take  out  no  JL  fa.  on  it  to  seize  the 
crop,  or  give  him  a  perfect  lien,  in  order  to  have  recourse  over  against  a 
stranger,  if  the  defendant  is  to  be  looked  on  as  a  stranger. 

The  case  of  Ballantine  v.  Greer,  6  Yer.  267,  was  an  action  of  assumpsit 
by  the  heirs  of  the  landlord  against  the  assignee  of  a  ginner's  receipt  for 
cotton  supposed  to  have  been  raised  on  the  rented  premises.  The  tenant 
was  alive,  and  was  passed,  and  the  assignee  sued  in  an  action,  in  form  ex 
contractu^  though  a  total  stranger  to  the  renting,  or  the  dealings  between 
the  landlord  and  tenant,  and  without  any  privity  whatever  with  the  parties, 
except  the  fact  of  being  assignee  without  notice.  From  the  report  of  the 
case,  it  would  seem  that  it  was  an  action  barely  for  money  had  and  received. 
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If  the  point  of  the  decision  is  apprehended,  it  is  that  the  landlord  could  not 
sae  the  assignee  without  a  judgment  against  the  tenant,  because  he  could 
not  take  possession  of  the  crop,  if  in  the  tenant's  possession,  without  such 
judgment  This  reasoning  is  specious,  and  possibly  correct,  in  an  action  of 
assumpsit,  if  the  lien  under  the  Act  of  Assembly  is  understood  to  be  inchoate 
and  of  no  value  until  a  judgment  is  taken  against  the  tenant,  and  perhaps 
fi  Ji,  fa.  (as  the  crop  is  personal  property  afler  it  is  gathered)  issued  in  order 
that  the  lien  may  be  made  a  perfect  lien,  according  to  the  doctrine  in  chan- 
cery when  a  bill  is  fixed  to  subject  equities  to  the  payment  of  a  legal  demand. 
But,  however  this  may  [401]  be  in  such  a  case  as  Ballantine  v.  Greer,  it 
is  insisted  that  the  reasoning  does  not  apply  to  the  case  before  the  Court. 

This  is  a  special  action  on  the  case  against  the  administrator  of  the 
tenant,  who  is  dead  insolvent,  and  the  defendant  fully  notified  of  all  the 
facts,  and  forbid  to  do  the  act  complained  of;  to  wit,  from  converting  and 
disposing  to  his  own  use  of  property  in  which  the  plaintiff  was  interested 
to  a  certain  value,  whereby  the  plaintiff  was  deprived  of  that  interest :  and 
to  sustain  this  action  it  is  wholly  immaterial  whether  he.  has  the  right  of 
possession  or  not.  It  is  sufficient  that  he  has  an  interest  that  he  has  been 
injured  in  by  the  act  of  plaintiff,  like  the  case  of  a  reversioner  against  a 
stranger  who  commits  waste  affecting  the  inheritance  whilst  rightfully  in 
the  possession  of  a  tenant  for  years.  The  reversioner  may  bring  his  action 
on  the  case  for  the  damage  done  his  inheritance  against  the  stranger,  al- 
though the  reversioner  had  neither  the  possession  of  the  thing  wasted  nor 
the  right  to  the  possession,  and  though  the  tenant  for  years  might  sue  the 
same  stranger  in  trespass  for  the  same  act,  for  the  damage  done  the  term ; 
and  so  of  many  cases  that  might  be  mentioned.  In  the  case  before  the 
Court,  the  Act  of  1825  vests  in  the  plaintiff  an  interest  in  the  crop.  The 
defendant  has  deprived  him  of  that  interest^  and  it  is  insisted  that  he  ought 
to  recover  the  damages  consequent  thereon. 

Alexander,  for  the  defendant,  said :  1.  The  plaintiff  must  allege  and 
show  to  the  jury  that  he  has  recovered  a  judgment  against  the  tenant 
or  his  representative,  or  he  cannot  recover.  Ballantine  v,  Greer,  6  Yer. 
267. 

2.  The  plaintiff  has  no  lien  on  the  crop  until  he  recovers  his  judgment 
dnd  gets  execution.     Lawrence  v.  Jenkins,  7  Yer.  494. 

3.  The  difficulty  of  being  precluded  by  the  acts  of  assembly  from  re- 
covering a  judgment  against  the  administrator  until  the  three  months,  and 
with  it  the  lien  for  the  rent  would  expire,  must  be  remedied  by  the  legisla- 
ture and  not  by  the  courts.     Cock  &  Jack  v.  McGinnis,  M.  &.  Y.  361. 

4.  From  the  fact  that  the  landlord  has  no  lien  on  the  crop  till  he  re- 
covers his  judgment,  two  things  result :  1.  That  the  crop  raised  on  the 
rented  premises,  being  personal  property,  [402]  went  to  the  defendant,  as 
administrator  of  the  tenant,  on  the  grant  of  letters  of  administration  to 
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him,  and  he  was  obliged  to  sell  and  treat  the  crop  as  assets,  and  he  would 
be  liable  to  creditors  or  distributees  if  he  were  to  fail  to  do  so.  2.  The  crop, 
in  case  the  tenant  was  insolvent,  being  a  part  of  his  personal  estate,  must  be 
distributed  pro  rata  among  all  the  creditors  ;  and  the  plaintiff  should  file 
his  claim  and  receive  hb  dividend  under  the  Act  of  1833,  the  contract 
having  been  forfeited  according  to  the  doctrine  7  Yer.  494,  on  the  1st  Jan- 
uary, 1838,  after  the  sale  of  the  crop  by  the  administrator. 

Gbeene,  J.,  delivered  the  opinion  of  the  Court  —  This  is  an  action  on 
the  case  to  recover  the  sum  due  the  plaintiff  for  the  rent  of  thirty  acres 
of  land  rented  by  him  to  Potete  for  the  year  1837. 

In  the  fall  of  that  year  Potete  died,  and  the  defendant  administered  on 
his  estate,  and  sold  the  crop  that  had  been  raised  on  the  lands  of  plaintiff, 
knowing  that  the  rent  was  unpaid.  The  suit  was  brought  against  the  de- 
fendant in  his  individual  character,  and  not  as  administrator  of  Potete. 

The  plaintiff  insists  that  this  case  differs  from  the  cases  of  Ballantine  v. 
Greer,  6  Yer.  267,  and  Lawrence  v.  Jenkins,  7  Yer.  494,  because  those 
were  actions  of  assumpsit,  and  this  is  an  action  on  the  case ;  and  that  al- 
though the  Act  of  1825  would  not  give  the  landlord  such  a  lien  on  the 
crop,  for  the  rent,  that  he  might  sue  for  and  recover  the  property,  still  it 
gives  him  such  an  interest  in  it  as  that  the  appropriation  of  it  by  another 
is  such  an  injury  to  him  that  case  will  lie. 

We  cannot  perceive  that  there  is  any  thing  in  the  form  of  the  action 
that  will  prevent  the  application  of  the  cases  which  have  fixed  a  construc- 
tion of  the  Act  of  1825,  c.  21.  If  this  act  does  not  give  to  the  landlord  a 
specific  lien  upon  the  crop  so  that  he  might  recover  in  trover  for  its  con- 
version, but  confers  a  mere  priority  of  satisfaction,  —  the  lien  of  his  judg- 
ment and  execution  taking  date  from  the  day  the  rent  falls  due,  —  it  follows 
that  a  conversion  of  the  crop  is  not  a  wrong  done  to  the  landlord  for 
which  case  will  lie.     7  Yer.  494.  The  judgment  must  be  affirmed, 

[408]  NoTB.  —  It  is  a  misconoeplion  of  the  nature  of  the  thing  which  has  led  to 
the  suits,  of  which  thiB  case  and  the  two  reported  in  Terger  are  examples.  No  lien 
is  such  an  interest  as  that  for  an  injuiy  to  the  property  to  which  it  attaches  the  party 
entitled  to  the  lien  may  maintain  an  action.  The  several  classes  of  persons  men- 
tioned by  Stobt  (Bailments,  §  440)  have  a  lien,  accompanied  with  possession  of  the 
thing  touching  which  the  lien  arises.  Besides  the  actual  possession,  they  have  a 
right  to  possession,  until  the  charge  attaching  to  the  property  is  paid  or  discharged. 
Story's  Eq.  §  506.  And  for  an  amotion  or  deprivation  of  such  possession,  or  for  the 
abuse  or  damage  of  the  thing,  while  the  possession  continues  in  any  of  those  persons, 
they  may  maintain  an  action  as  well  a^  the  general  owner.  2  Bl.  Comm.  144, 146. 
But  it  is  the  possession  and  the  ii^ury  to  it,  not  the  lien,  or  any  damage  of  which  it  is 
capable,  which  gives  the  action.  There  are  some  cases,  besides  that  of  landlords,  of 
liens  not  accompanied  with  possession, — as  the  lien  of  a  vendor  of  real  estate,  the 
lien  of  judgment  creditors,  and  perhaps  others ;  and,  in  none  of  them,  can  the  party 
entitled  to  the  lien  maintain  an  action  for  an  iiyury  or  damage  to  the  property  to 
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which  the  lien  attaches.  The  landlord's  lien  gives  him  neither  jus  in  re  nor  jus  ad  rem, 
neither  a  right  in,  nor  to,  the  crop,  hut  only  a  priority,  which  is  of  such  an  ideal 
nature  that  it  is  not  susoeptihle  of  injury  by  a  conyersion  of  the  property,  and  can 
only  be  lost  by  the  neglect  of  the  landlord  himself.  And  so  of  erery  other  lien  not 
accompanied  by  possession.  —  Rspostbr. 


ITashville.   December  Term,  1838. 
KERCHEVAL  v.  HARNEY. 

BoHD.  Performtmee  or  breach  of  eondUion — 1881,  c.  26,  of  delivery  6ofub,  opporthmnint  of 
damages  for  breach  of  inhere  sevend  executions  of  the  same  teste  are  levied  on  the  same 
property.  An  obligor  cannot  be  held  responsible  for  a  breach  of  the  condition  of  his  bond, 
caused  by  legal  oonstniint. 

Thus,  under  the  Act  of  1831,  c.  26,  which  embraces  deliyery  bonds  taken  after  its  passage, 
thoQgh  founded  upon  executions  issued  before,  if  several  writs  of  ^.  /a.  be  levied  on  the 
same  property,  the  obligors  in  a  bond  execated  to  the  pUintiflb  in  one  of  them,  conditioned 
to  deliver  the  whole  property,  will  be  bound  to  deliver  only  so  much  of  it  as  will  be  of 
value  sufficient  to  satisfy  the  proportion  of  the  execution  of  the  obligees  to  which  they 
would  be  entitled  against  the  plaintiffs  in  the  other  executions. 

The  plaintifis,  Samuel  Eercheval,  Richard  6.  Scroggin,  and  Andrew  H. 
Ballantine,  merchants  of  Pulaski,  and  partners  under  the  name  of  Eer- 
cheval, Scroggin,  &  Co.,  on  the  second  of  August,  1831,  recovered  a  judg- 
ment for  $4409.50  in  the  Circuit  Court  of  Giles  against  Lewis  H.  Brown 
as  principal,  and  Robert  B.  Harney  and  John  Hawkins,  his  sureties,  in  an 
appeal  in  the  cause  from  the  County  Court  Upon  this  -  judgment  the 
plaintiffs  sued  out  &Ji.  fa,  on  the  15th  September,  1831,  tested  as  of  the 
preceding  August  term,  [404]  directed  to  the  sheriff  of  Giles,  by  whom 
it  was  levied  on  the  12th  of  December,  1831,  upon  eight  negroes  of  the 
value  of  $3444,  the  property  of  Brown.  He  proposed  to  replevy  the 
property,  which  was  done  by  his  executing  to  the  plaintiffs  a  bond,  with 
the  defendants,  Robert  B.  Harney,  Edward  D.  Jones,  and  James  W.  East- 
ham,  as  his  sureties,  of  the  same  date  as  the  levy,  conditioned,  in  the  event 
the  execution  should  not  be  satisfied,  for  the  delivery  of  the  slaves  to  the 
sheriff  on  the  6th  of  February,  1832,  at  the  court-house  in  Pulaski,  then 
and  there  to  be  sold  to  satisfy  said  execution. 

Besides  this  execution,  there,  came  to  the  hands  of  the  sheriff  of  Giles 
several  other  executions  against  Brown,  as  follows :  1.  One  in  the  name 
of  the  governor  of  the  State,  issued  to  have  execution  of  a  judgment  ob- 
tained upon  a  forfeited  delivery  bond  of  the  same  slaves,  issued  on  the  13th 
of  January,  1832,  tested  the  first  day  of  November  term,  1831,  which 
came  to  the  sheriff's  hands  on  the  16th,  and  was  levied  on  the  same  prop- 
erty on  the  17th  of  February,  1832.  2.  One  in  the  name  of  Robert 
Turner,  founded  also  on  a  judgment  obtained  on  a  forfeited  delivery  bond 
of  some  of  the  same  slaves,  issued  the  15th  of  February,  1832,  tested  the 
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first  Monday  and  levied  on  the  7th  of  Febmarj,  1882,  on  a  slave  Daniel, 
and  on  the  10th  of  April,  on  several  of  the  first-mentioned  slaves.  8.  One 
in  the  name  of  Paul  J.  Watkins.  founded  on  a  forfeited  delivery  bond  of 
one  of  said  slaves,  issued  the  17th,  tested  the  first  Monday  of  February, 
1832,  and  levied  on  the  day  of  its  issuance  on  some  household  furniture 
of  Brown.  4.  One  in  the  name  of  Ezra  Webb  &  Co.,  issued  on  the  17th 
and  tested  the  first  Monday  of  February,  1882,  and  levied  on  the  day  of 
its  issuance  on  the  same  slaves  and  others.  5.  One  in  the  name  of  John 
Laird,  founded  on  a  forfeited  delivery  bond  of  the  same  slaves,  issued  on 
the  17th,  tested  the  first  Monday  of  February,  1882,  and  levied  on  the  day 
of  its  issuance  on  the  same  slaves. 

These  ezecutioils  were  all  founded  upon  judgments  recovered  in  the  Cir- 
cuit Court  of  Giles.  But,  besides  these,  six  other  executions,  founded  upon 
judgments  recovered  against  Brown  in  the  County  Court  of  Giles,  had 
come  into  the  hands  of  the  sheriff,  upon  which  he  sold  the  negroes  in  ques- 
tion on  the  9th  [405]  and  20th  of  May,  1882 ;  and  the  proceeds,  amount- 
ing to  88909.50,  were  applied  towards  these  latter  in  exclusion  of  the 
Circuit  Court  executions. 

The  delivery  bond  executed  to  the  plaintiffs  was  of  course  forfeited, 
and  on  the  2d  of  November,  1885,  the  plaintiffs  sued  the  defendants  upon 
the  bond  in  the  Circuit  Court  of  Giles.  Pleadings  were  filed,  but  the 
cause  was  submitted  to  his  Honor  Judge  Anderson,  sitting  for  Judge 
DiLLAHXJNTT,  at  June  term,  1888,  upon  an  agreed  case,  of  which  the  above 
fiicts  are  the  substance ;  and,  if  the  law  should  be  for  the  plaintifis,  they 
were  to  have  judgment  for  the  amount  of  the  judgment  recited  in  the  de- 
livery bond,  interest,  fees,  commissions,  &c. 

His  Honor  gave  judgment  for  the  defendants,  upon  the  ground  that  they 
were  discharged  from  the  obligation  of  their  bond  by  the  seizure  and  sale 
of  the  slaves  by  the  sheriff  under  the  County  Court  executions, — it  being 
on  that  account  impossible  for  them  to  make  the  delivery.  The  plaintiff 
appealed  in  error. 

The  debate  here  related :  1.  To  the  extent  of  the  responsibility  of  the  de- 
fendants, if  responsible  at  all ;  and  this  involved  the  question  whether  the 
bond  was  to  be  controlled  by  the  Act  of  1881,  c  25,  or  by  the  previous 
laws  upon  the  subject  of  delivery  bonds.  If  by  the  former,  the  defendants 
were  responsible  only  for  the  value  of  the  property  specified  in  the  bond 
not  delivered.  If  by  the  latter,  they  were  responsible  for  the  whole  debt 
of  the  plaintiffs,  without  reference  to  the  value  of  the  property  levied  upon 
under  their  execution.  2.  To  the  amount  of  damages  sustained  by  the 
plaintiffs  by  reason  of  the  non-delivery.  Was  it  the  value  of  the  negroes, 
or  only  so  much  of  their  value  as  they  would  have  been  entitled  to  re- 
ceive ?  And  here  the  question  arose,  whether  the  plaintiffs  in  the  other 
executions  of  the  same  teste,  and  levied  on  the  same  negroes,  were  en- 
titled to  a  part  of  their  value. 
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Wbioht,  for  the  plaintiff,  said :  1.  One  question  raised  by  ihe  record  is, 
whether  the  delivery  bond  sued  on  is  to  be  controlled  by  the  Act  of  1831. 
We  contend  thatjact  can  have  no  effect  upon  this  bond ;  if  so,  it  is  imma- 
terial what  the  value  of  the  property  levied  on  is :  when  the  bond  became 
forfeited  [406]  the  sureties  were  liable  for  the  whole  debt  Love  v. 
Smith,  4  Yer.  117. 

That  the  legislature  intended  the  act  to  operate  prospectively  is  mani- 
fest from  its  purview,  and  especially  the  second  section.  Bacon  says,  **  the 
most  natural  and  genuine  way  of  construing  a  statute  is  to  construe  one 
part  by  another  part  of  the  same  statute."  4  Ba.  AK  645.  The  sense 
and  meaning  of  the  whole  act  is  the  law.     Ibid, 

Again,  it  is  undeniably  true  that  the  second  and  subsequent  sections 
have  no  application  to  this  bond ;  and  it  cannot  be  supposed  for  a  moment 
that  the  legislature  intended  to  affect,  by  the  first  section  of  the  act,  a  class 
of  cases  not  provided  for  in  the  subsequent  sections.  No  reason  can  be 
given  for  such  distinction.  The  first  section  lays  down  its  objects  and 
principles  in  general  terms ;  the  second  section  proceeds  immediately  to 
give  the  details  of  its  operation,  and  to  designate  the  class  of  cases  upon 
which  the  act  was  to  operate. 

Again,  by  the  law  as  it  stood  prior  to  this  act,  the  levy  and  the  forfeiture 
of  the  bond,  whether  the  property  was  of  value  to  pay  the  debt  or  not,  dis- 
charged the  original  judgment,  and  those  only  who  executed  the  bond  be- 
came liable.  Gamp  v.  Laird,  6  Yer.  246 ;  Brown  t;.  McDonald,  8  Yer. 
1 60.  These  two  cases  are  identical  with  the  one  now  before  the  Court. 
The  executions  issued  the  same  day,  and  the  levies  and  bonds  and  forfeitures 
occurred  at  the  same  time.  It  follows,  therefore,  if  the  Act  of  1831  con- 
trols this  bond  the  plaintiffs  may  lose  their  whole  debt,  the  judgment  being 
satisfied ;  and  their  only  remedy  being  upon  the  bond,  if  that  proves  insuf- 
ficient the  residue  of  their  debt  is  gone. 

And  if  the  plaintifis  have  a  remedy  against  the  original  defendants  in 
the  judgment,  how  is  that  remedy  to  be  enforced,  —  by  motion,  or  by -a  new 
suit  at  common  law  ? 

A  construction  so  unjust,  inconvenient,  and  against  reason,  will  not  be 
given.    4  Ba.  Ab.  658. 

This  bond  cannot,  by  any  possible  construction,  come  wholly  under  the 
Act  of  1831 ;  if  not)  why  should  any  portion  of  the  case  be  affected  by  its 
provision  ? 

By  the  provisions  of  the  Act  of  1831,  the  levy  of  a  ^  feu  upon  prop- 
erty of  the  principal  debtor  sufficient  to  pay  the  [407]  debt,  and  the  tak- 
ing of  a  delivery  bond  and  its  forfeiture,  do  not  discharge  the  judgment 
The  original  parties  thereto  are  still  liable :  but,  in  the  case  of  Camp  v» 
Laird,  this  was  held  to  be  a  satisfaction  of  the  judgment  and  a  discharge 
of  Mrs.  Gamp,  who  did  not  join  in  the  bond ;  if  that  decision  is  to  be 
regarded,  the  Act  of  1831  can  have  no  infiuence  in  this  case.    6  Yer.  246. 
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Such  a  construction  must  therefore  be  given  as  to  avoid  these  absardities. 
In  all  cases,  therefore,  where  the  execution  issued  prior  to  the  passage  of 
the  new  law,  the  old  law  governs ;  but  cdtter,  if  the  execution  issued  after 
the  passage  of  the  Act  of  1831.    7  Johns.  477. 

Lastly,  The  agreed  case  fixes  the  liability  of  the  defendants  for  the  whole 
debt,  minus  the  payment  by  Harney. 

The  Jl.  fas.  of  Ezra  Webb  &  Co.,  John  Laird  and  Kercheval,  Scoggin  & 
Co.,  bore  the  same  test,  and  were  entitled  to  a  pro  rata  division  of  the 
property  levied  on,  and  of  course  the  sheriff  might  lawfully  levy  one  or  all 
of  them  upon  the  same  property.  Porter  v.  Earthman,  4  Yer.  358; 
3  Murphey,  43. 

As  to  the  cases  of  Robert  Turner  and  Paul  J.  Watkins,  on  the  former  no 
jS.  fa,  was  issued  from  the  August  term  of  the  Circuit  Court,  1831 ;  and 
on  the  latter  the  Ji.  fa.  issued  was  not  levied.  It  is  clear  they  were  not 
in  the  way  of  our  execution. 

It  seems,  therefore,  that  there  was  nothing  in  existence,  at  the  time  the 
bond  sued  on  was  taken,  that  can  exonerate  the  defendants  from  the  pay- 
ment of  this  debt. 

3.  The  next  question  is.  Has  any  thing  transpired,  since  the  execution  of 
the  bond,  that  is  sufficient  to  release  them  from  its  penalties  ?  It  is  sup- 
posed and  argued  by  the  defendants  that  they,  in  law,  complied  with  the 
conditions  of  the  bond  by  doing  what,  they  say,  was  equivalent  to  a  delivery 
of  the  negroes.  It  was  upon  this  ground  the  circuit  judge  put  the  case. 
For  the  plaintiff,  we  contend  nothing  of  this  sort  happened. 

1.  The  negroes  having  been  seized  by  virtue  of  the  execution  in  favor 
of  Kercheval,  Scoggin,  &  Co.,  on  the  12th  day  of  December,  1831,  the 
sheriff's  lien,  created  thereby,  [408]  remained  until  the  forfeiture  of  the 
delivery  bond  sued  on ;  and,  if  the  negroes  had  been  delivered  on  the  day 
of  sale,  the  priority  of  the  plaintiff's  levy  would  have  prevailed.  Lusk  v. 
Ramsey,  3  Mun.  417 ;  Porter  v,  Shewell  et  aL,  Supreme  Court,  Nash- 
ville, MSS.  But  the  moment  the  bond  was  forfeited,  the  lien  of  the 
County  Court  executions  attached. 

2.  Between  the  taking  and  forfeiture  of  the  delivery  bonds,  the  negroes, 
being  in  the  custody  of  the  law,  could  not  be  seized  or  taken  by  a  subse- 
quent execution.  The  seizure  made  by  the  sheriff,  under  the  County  Court 
executions  during  this  period,  therefore  operated  nothing.  By  the  levy  of 
an  execution,  a  special  property  is  vested  in  the  sheriff,  the  whole  property 
in  the  goods  is  divested  out  of  the  debtor,  and  the  general  property  is  in 
abeyance  until  the  day  of  sale.  Hence  nothing  is  left  for  the  subsequent 
execution  to  affect ;  a  levy  gives  the  sheriff  no  power  or  control  over  the 
goods.  7  Law  Lib.  131,  top  page;  Cro.  Car.  149.  Property  once  levied 
on  by  a  sheriff  is  like  money  in  his  hands  made  on  a  fi.  fa.y  or  balance  on 
hand  after  satisfying  the  judgment :  it  is  not  the  subject  of  levy  in  his 
hands.     Turner  v,  Fendall,  1  Cranch,  122. 
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Bat  3.  If  a  leyy  in  such  case  could  be  made,  it  must,  of  course,  be  sub- 
ject to  the  lien  and  priority  of  the  levy  already  made ;  and  if  the  property 
be  left  in  the  actual  possession  of  the  debtor  until  the  day  of  sale,  it  is  his 
duty  to  deliver  it  in  discharge  of  the  bond.  This  results  from  the  very 
nature  of  his  undertaking.     Lusk  v,  Ramsey,  3  Mun.  417. 

4.  But  aside  from  all  this,  on  the  day  of  sale,  and  for  a  long  time  before 
and  afterwards,  the  debtor  and  his  sureties  in  this  bond  had  it  perfectly  in 
their  power  to  deliver  this  property.  It  was  in  their  actual  possession,  and 
fully  under  their  control. 

5.  But,  to  go  further,  where  a  person  by  word  undertakes  to  do  an  act 
it  is  not  sufficient  for  him  to  show  that  he  has  done  all  in  his  power ;  for 
the  condition  is  for  his  benefit,  and  if  not  performed  he  is  subject  to 
the  penalty.  This  rule  is  subject  only  to  three  exceptions ;  to  wit,  where  the 
condition  is  prevented  being  performed  by  the  act  of  God,  the  act  of  the 
law,  or  the  act  of  the  obligee.  Dougherty  v,  Neal  [409]  1  Saund.  211  d, 
214,  215,  also  note  2,. latter  part.  He  was  to  deliver  the  property  or  pay 
the  debt  It  is  not  pretended  that  he  was  prevented,  either  by  the  act  of 
God  or  of  the  law.  And  if  the  obligor  might  have  performed  the  condi- 
tion, he  was  bound  to  do  so.  Bigland  v,  Skelton,  12  East,  436  ;  Mounsey 
V.  Drake  and  Goff,  10  Johns.  27 ;  Mitchell  v.  Patillo,  2  Hawks,  40. 

When  a  person  undertakes  to  do  an  act  to  a  stranger,  nothing  short  of  a 
performance  will  discharge  the  bond ;.  an  offer  and  refusal  on  the  part  of 
the  stranger  will  not  do.  10  Johns.  27 ;  2  Hawks,  40.  In  this  case  there 
was  no  offer  or  attempt  to  perform  the  bond.  It  is  not  sufficient  that  the 
sheriff  might  have  taken  the  property,  and  did  not.     10  Johns.  27. 

6.  It  is  undeniably  true  that  the  property  was  subject  to  the  levy  of  our 
execution  at  the  time  it  was  made.  If  the  defendants  had  not  interposed 
by  giving  this  bond,  our  debt  would  have  been  secure.  We  had  no  power 
to  say  they  should  not  give  the  bond,  nor  had  the  sheriff.  We  were  forced 
to  this  course  without  our  consent.  The  act  of  the  defendants  in  giving 
the  bond,  and  its  subsequent  forfeiture,  was  a  complete  satisfaction  of  our 
judgment,  and  a  destruction  of  the  lien  created  by  our  levy.  If  the 
defendants  confided  too  much  when  they  became  the  surety  of  Brown,  it 
was  their  own  folly ;  they  interposed  against  our  wish,  and  should  sustain 
the  loss. 

7.  If  the  principle  should  be  assumed  and  decided  that  the  defendants 
are  not  liable,  then  the  plaintiffs  have  lost  their  debt  for  ever,  without  any 
neglect  or  fault  on  their  part  They  have  no  remedy  on  the  original  judg- 
ment. The  sheriff  did  nothing  but  his  duty  in  all  that  he  did.  He  was 
bound  to  receive  the  delivery  bond  when  tendered ;  had  no  power  of  con- 
trol over  the  goods  until  the  day  of  sale,  and  not  then  if  they  were  not 
delivered.  This  court,  in  a  bill  of  interpleader,  filed  by  the  sheriff,  have 
already  determined  that  the  lien  of  our  levy  was  lost  by  the  forfeiture  of 
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the  bond  sued  on,  and  that  the  Countj  Court  executions  were  entitled  to  the 
proceedfl  of  the  sale.     If  so,  our  onlj  hope  is  upon  the  bond. 

8.  If  it  should  be  determined  that  the  taking  of  the  [410]  delivery 
bonds  discharges  the  lien  of  the  levy  before  its  forfeiture,  ^till  we  must 
recover ;  the  fact  that  the  property  could  be  legally  taken  and  applied  to 
other  executions  will  not  excuse  a  performance  of  the  bond.    3  Mun.  417. 

If  the  levy  was  destroyed,  and  the  sheriff  bound  to  seize  the  property 
under  other  executions,  it  follows  that  when  he  possessed  the  property  he 
had  no  power  to  apply  it  in  discharge  of  the  bond.    3  Mun.  417. 

Combs,  for  the  defendant,  argued  that,  at  the  time  of  the  levy  and 
bond  in  favor  of  the  plaintiffs,  the  negroes  were  not  the  subject  of  levy, 
being  then  in  the  custody  of  the  law  by  virtue  of  the  levy  of  the  gover- 
nor's first  execution. 

A  sheriff  cannot  take  in  execution  goods  pawned  or  gaged,  nor  goods 
demised  or  let  for  years,  nor  goods  distrained,  nor  goods  previously  seized 
upon  execution.  Croke  Car.  149 ;  Roll's  Abridg.  893 ;  4  Term  Bfep.  640, 
651 ;  Shower,  174;  7  Modern,  37  ;  6  Bac.  Ab.  176,  Sheriff  N. 

That  the  negroes  were  still  held  and  bound  by  the  governor's  execution, 
see  Carroll  v.  Fields,  6  Yer.  305. 

2.  That  after  the  levy  of  the  plaintiff's  execution,  and  taking  the  delivery 
bond  by  the  sheriff,  and  before  the  day  stipulated  for  the  delivery  of  the 
property,  the  same  sheriff  seized,  and  took  into  his  custody  and  possession, 
the  same  property,  and  kept  it  until  he  afterwards  sold  it  to  satisfy  sundry 
executions,  and  therefore  there  was  no  breach  of  the  condition. 

If  by  the  act  of  the  law,  the  act  of  the  covenantee,  or  the  act  of  God, 
it  be  put  out  of  the  power  of  the  covenantor  to  perform,  this  will  be  a  good 
defence  to  a  suit  on  the  covenant  Vide  Croke,  Eliz.  374 ;  Coke.  Litt 
206  b  and  210  b ;  Powell  on  Contracts,  417-419. 

In  this  case,  then,  if  the  sheriff  acted  correctly,  when  he  seized  the 
property  by  virtue  of  the  County  Court  executions,  he  was  the  agent  of  the 
law,  and  the  act  was  that  of  the  law,  and  defeated  the  performance  by 
defendants.  If  the  sheriff  did  not  act  legally  when  he  seized  the  property 
upon  those  executions,  because  of  the  former  encumbrances,  it  follows,  of 
course,  that  the  levy  and  seizure  by  virtue  of  the  plaintiff's  execution,  was 
also  illegal,  because  the  property  at  that  time  was  subjected  to  the  govern* 
or's  execution,  by  virtue  of  a  [411]  previous  levy  thereof,  made  on  the 
12th  of  May,  1831,  that  execution  being  still  unsatisfied. 

3.  The  plaintiffs  abandoned  their  right  to  enforce  this  covenant  by  taking 
out  an  alia*  fi.  fa.  That  the  right  to  enforce  the  performance  of  a  cove- 
nant may  be  lost  by  abandonment,  see  9  Mod.  2,  3 ;  2  P.  Williams,  82 ; 
Powell  on  Contracts,  420 ;  8  Bep.  92.  By  taking  out  the  alias  JLfa*y  the 
plain  tifis  clearly  manifested  their  intent  to  abandon  the  first  ^ /a.,  and  the 
proceedings  under  it,  because  the  alias  was  in  direct  opposition  to  the  pro* 
ceedings  of  the  first  ^. /a. 
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4.  AlthoQgb  the  defendants  might  not  have  satisfied  the  covenant  on  the 
day  stipulated,  yet  they  did  afterwards  comply  with  and  satisfy  the  cove- 
nant by  a  delivery  of  the  property  to  the  sheriff ;  and  it  was  by  him  sold 
to  satisfy  all  snch  process  as  he  had  then  against  it  so  far  as  it  would  go. 
So  that  neither  the  plaintiffs  nor  any  one  else  has  received  or  sustained 
any  injury  on  account  of  the  non-delivery  of  the  property  on  the  day  stip- 
ulated for  the  delivery  in  the  condition  in  the  plaintifT's  bond. 

TuBLET,  J.,  delivered  the  opinion  of  the  Court  —  Previous  to  the  pas- 
sage of  the  Act  of  ISSlj  c  25,  the  surety  in  a  forfeited  delivery  bond  was 
responsible  for  the  payment  of  the  whole  amount  of  the  judgment,  without 
regard  to  the  value  of  the  property  levied  on.  This  sometimes  operated  a 
great  grievance ;  to  remedy  which,  the  statute  provides  that  ^'  the  security 
or  securities  on  any  forfeited  bond  for  the  delivery  of  property  levied  on 
by  execution  shall  not  be  held  responsible  for  more  than  the  value  pf  the 
property,  specified  in  such  bond,  that  shall  not  have  been  delivered  on  the 
day  of  sale." 

This  statute  governs  the  case  under  consideration.  Where  the  bond,  as 
in  this  case,  was  taken  after  its  passage,  it  will  not  do  to  say  that  it  only 
applies  to  cases  where  the  execution  was  issued  afler  its  passage ;  for  it  is 
by  virtue  of  the  bond,  and  not  the  execution,  that  any  rights  are  acquired 
against  the  surety.  And  the  statute  makes  no  exceptions  in  &vor  of  execiH 
tions  issued  before  its  passage. 

Then,  in  this  case,  the  plaintiffs  are  entitled  to  judgment  [412]  against 
the  sureties  in  the  forfeited  delivery  bond,  for  the  amount  they  lost  by  their 
fiulure  to  comply  with  their  contract. 

It  has  been  held  that  a  levy  upon  personal  property  and  a  delivery  bond 
is  a  satisfaction  of  the  judgment ;  and  that  the  property  levied  on  is  re- 
leased by  a  forfeiture  of  the  bond,  and  liable  to  other  executions.  But,  to 
constitute  a  satisfaction  of  the  judgment,  the  property  levied  on  must  be 
of  value  sufficient  to  pay  it ;  inasmuch  as  the  surety  in  the  delivery  bond, 
since  the  Act  of  1831,  is  only  responsible  for  its  value,  and  if  it  be  not  of 
value  sufficient,  it  is  only  a  satisfaction  pro  ianio» 

The  property  levied  on  by  plaintiffs'  execution  is  stated,  in  the  agreed 
case,  to  have  been  worth  $3444 ;  but  there  were  three  other  executions, 
bearing  the  same  teste  and  having  an  equal  lien,  levied  on  the  same  prop- 
erty ;  to  wit,  one  in  fiivor  of  John  Laird  for  $679.55 ;  one  in  favor  of  Ezra 
Webb  &  Ck).  for  $1751.20 ;  and  one  in  favor  of  Watkins  for  $438.52 ;  and 
bonds  taken  for  a  delivery  on  the  same  day  with  plaintiffe'.  Now  if  the 
property  had  been  delivered  and  sold,  the  proceeds  would  necessarily  have 
been  distributed  pro  rata  among  the  other  three  creditors ;  to  wit,  the  plain- 
ti£&,  John  Laird,  Esra  Webb  &  Co.,  and  Watkins.  Then,  what  loss  have 
the  plaintiffs  sustained  by  the  non-<lelivery  ?  Just  the  amount  they  would 
have  received  if  the  property  had  been  delivered  and  sold ;  to  wit,  their 
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share,  to  be  estimated  in  the  proportion  their  debt  bears  to  the  debts  of  the 
other  three  creditors ;  and  for  that  amount,  with  interest,  they  are  entitled 
to  judgment  here.  Jtidgment  accordingly. 


Nashville.   December  Term,  1838. 
TARBOROUGH  v.  ABERNATHY. 

[418]  Praoticb.  New  trials  prqponderaince.  The  Court  of  Errors  will  set  aside  verdicts 
approved  by  the  circuit  coarts,  in  those  cases  only  where  the  weight  of  the  testimony 
against  the  verdict  greatly  preponderates. 

Boundary.  Rt-markingy  principU  of  Hie  estqppei  of — whether  it  binds  feme  covert  f  Where 
the  original  boundaries  of  private  possessions  have  been  destroyed,  or  are  unknown,  or  not 
well  ascertained,  a  survey  made  by  the  owner  in  reasonable  conformity  with  the  calls  of 
his  title-deeds  or  papers,  is  held  to  be  an  ascertainment  of  the  veiy  land  owned  by  him, 
and  to  conclude  him  upon  principles  of  public  policy,  and  for  the  security  and  repose  of 
others.  Quoere,  whether  the  reason  of  the  doctrine  applies  to  femes  covert  f  [Ante^  43; 
207.] 

Same.  Same  —  iffnorance  of  the  true  line  necessary  to  give  effect  to  re-marhing.  If  the  parties 
know  where  the  true  line  is,  and  by  agreement  make  another,  —  this  would  be  a  parol 
transfer  of  the  land,  and  would  be  void  by  the  statute  of  fhtuds. 

The  annexed  diagram  is  a  connected  representation  of  six  tracts  of  land 
of  5000  acres  each,  granted  by  the  State  of  North  Carolina  to  the  persons 
whose  names  are  inscribed  in  them  respectivelj.  They  lie  in  Giles  county, 
on  Richland  Creek.  The  controversy  in  this  case  arose  in  reference  to  the 
southern  boundary  of  the  tract  granted  to  Doherty,  and  the  northern 
boundary  of  that  granted  to  Charles  Folk.  The  grants  for  both  tracts 
were  issued  on  the  10th  of  July,  1788.  That  to  Doherty  was  numbered 
52,  and  that  to  Polk,  64. 

A  white-oak,  marked  W.  C,  was  called  for  in  Doherty's  grant,  as  the 
south-west  and  beginning  comer  of  his  tract.  A  stake  was  caUed  for  as 
the  south-eastern  comer. 

The  north-east  and  north-west  comers  of  Polk's  tract  were  designated  in 
his  grant  by  stakes. 

Doherty  died  about  the  year  1800,  at  his  residence  in  North  Carolina, 
and  left  two  daughters,  Frances  W.,  bom  June  8,  1786,  and  Helen 
M.J  bom  August  24,  1788,  his  only  children  and  heirs-at-law.  Frances 
married  one  Bond  in  1807,  and  Helen,  David  Yarborough  in  the  same 
year. 

William  P.  Anderson  and'  John  Strother  were  the  agents  of  Doherty's 
heirs ;  and  by  their  order  George  Breckenridge  resurveyed  and  marked 
the  Doherty  tract  about  the  16th  of  February,  1809.  In  making  this  sur- 
vey, he  began  at  the  white-oak,  W.  C,  and  marked  the  lines  and  comer 
round  to  the  south-east  comer,  which  he  designated  by  a  stake,  [414]  hick* 
ory,  and  two  sugar-trees  at  D.  He  then  deferred  the  marking  of  the  south 
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boundary,  from  D  to  W.  C^  till  he  should  ascertain  the  dividing  line  be- 
tween Charles  Polk  and  Lewis.  In  doing  this,  he  ran  from  Charles  Folk's 
sonth-west  comer,  an  ash  and  hackberry,  north,  the  distance  called  for  in  his 
grant,  and  marked  for  his  north-west  comer  an  ash  at  A.  He  then  resumed 
the  survey  of  Doherty's  grant,  not  at  D,  but  by  running  and  marking  from 
the  beginning,  W.  C,  to  D,  in  doing  which,  he  crossed  the  line  which  he 
had  just  run  as  Polk's  westem  boundary,  south  of  the  ash  at  A,  which  he 
had  marked  as  his  north-west  comer.  Thus  Doherty's  tract  was  made  to 
interfere  with  Charles  Polk's,  Elijah  Robertson's,  and  Martin  Armstrong's 
tracts  in  the  manner  represented  by  the  dotted  lines. 


W.C. 


Geo.  Doheztj. 


Lewis. 


8 


6 


Chs.  Polk. 


M.  Annstiong. 


B 


D 


E.  Robertson. 


Chs.  Polk. 


Polk's  tract  was  conveyed  by  deed  dated  October  8, 1808,  duly  proved 
and  registered,  to  several  persons,  who,  in  1809  or  1810,  conveyed  the  par- 
cels marked  3,  4,  5,  6,  7,  8,  to  Wilkinson,  Tarpley,  Abemathy,  Scales, 
Mitchell  [415]  and  Harwell,  who  immediately  took  possession,  which  has 
been  continued  ever  since. 

In  1816  or  1817,  Bond,  who  had  married  Frances  W.  Doherty,  died  in 
Maury  county,  where  he  settled  with  his  wife  in  1808 ;  and  on  the  6th  of 
March,  1821,  she  married  James  B.  Porter.  On  the  18th  of  September, 
1830,  Yarborough  and  his  wife  joined  in  a  deed,  conveying  to  Abemathy, 
the  owner  of  No.  5,  the  tract  marked  1 ;  and  to  Mitchell,  the  owner  of 
No.  7,  the  tract  marked  2 ;  thus  recognizing  the  line,  run  firom  the  ash 
marked  by  Breckenridge  as  Charles  Polk's  north-west  comer,  as  the  trae 
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northern  boundary  of  that  sarvej,  and,  of  coarse,  as  the  southern  boundary 
of  the  Doherty  tract. 

The  line  from  L  to  B  had  been  reputed  to  be  the  north  boundary  of 
Robertson's  tract  from  1816  to  1821,  when  an  agent  of  Robertson  marked 
a  line,  considerably  south  of  it,  as  Robertson's  north  boundary ;  and  then 
Robert  McNairy,  who  owned  a  part  of  Armstrong's  tract,  entered  as  vacant 
the  land  lying  between  the  new  and  the  old  lines. 

Upon  the  supposition  that  the  dotted  lines  were  the  real  boundary  of 
Doherty's  survey,  and  to  recover  the  lands  held  under  Folk's  title,  and 
Robertson's  and  Armstrong's  titles  north  and  west  of  those  lines,  an  action 
of  ejectment  was  commenced  on  the  20th  of  December,  1887.  The  de- 
mises were  laid  in  the  names  of  Porter  and  wife,  Yarborough  and  wife,  and 
Mary  W.  Burke ;  and  notice  of  the  action  was  served  on  Mr.  and  Mrs. 
John  H.  McNairy,  Elizabeth  Dickson,  Alexander  Tarpley,  Henry  Scales, 
Charles  C.  Abernathy,  Elizabeth  Mitchell,  Rebecca  Harwell,  and  Allen 
Wilkinson.  At  February  term,  1838,  they  were  admitted  to  defend  instead 
of  the  casual  ejector,  upon  the  common  rule. 

The  cause  was  tried  at  June  term,  1838,  before  Judge  Andebson,  sit- 
ting instead  of  Judge  Dillahuntt,  and  a  jury  of  Giles. 

Both  sides  adduced  proof  as  to  the  true  position  of  the  disputed  boun- 
dary. But  the  defendants  relied  also  upon  the  statute  of  limitations,  they 
having  had  uninterrupted  possession  from  1809  or  1810,  under  dieir  deeds, 
which  covered  [416]  the  lands  north  of  the  plaintiff's  southern  boundary 
as  claimed  by  them.  And  they  also  relied  upon  the  supposed  estoppel 
arising  from  Yarborough  and  wife  having  treated  as  the  real  boundary 
of  their  own  tract  the  line  claimed  by  the  defendants  as  Polk's  northern 
boundary. 

His  Honor  charged  the  jury  that  they  would  have  to  balance  and  weigh 
the  evidence  applicable  to  each  line,  and  give  their  verdict  according  to  its 
preponderance ;  that  if  either  of  the  lessors  of  the  plaintiff  was  a  feunt 
covert  when  the  defendants  took  possession,  and  has  so  continued  ever 
since,  she  would  not  be  bound  by  the  statute  of  limitations ;  but  if  one  of 
the  lessors,  though  covert  when  the  possession  was  taken  by  the  defendants, 
became  discovert  at  any  time  since  that  possession  was  taken,  the  statute 
would  commence  running  as  to  her  moiety,  and  would  bar  her,  though  she 
again  became  covert  before  the  seven  years  had  elapsed ;  that  it  was  unnec- 
essary, in  this  suit,  to  determine  any  but  the  southern  boundary  of  the 
Doherty  survey ;  and,  if  they  looked  to  the  evidence  as  to  any  other  line,  it 
must  be  with  a  view  to  determine  that  line ;  that  if  the  defendants  had  had 
twenty  years'  possession,  though,  in  some  cases,  that  would  justify  a  pre- 
sumption that  they  had  a  title  to  it,  yet  this  presumption  would  not 
arise  against  claimants  who  were  ftm/u  eoverty  or  infants,  a  part  or  all  of 
the  time. 
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The  jarj  foand  a  verdict  for  the  defendants.  The  plaintiffs  moved  for  a 
new  trial,  which,  being  refused,  thej  appealed  in  error. 

Wright,  for  the  plaintiffs,  as  to  the  validity  and  effect  of  the  re-marking 
by  Breckenridge,  cited  Williams  v.  Bnchanan,  2  Tenn.  278 ;  Gamer  & 
Dickson  v.  Morris,  1  Yer.  62 ;  Houston  v.  Pillow,  1  Yer.  481 ;  Davis  v. 
Smith  &  Tapley,  1  Yer.  496 ;  Singleton  v.  Whiteside,  5  Yer.  40 ;  Houston 
V.  Matthews,  1  Yer.  116 ;  Gilchrist  v,  McGee,  9  Yer.  455 ;  Nichol  v,  Lytle, 

4  Yer. -456;  Proffit  v.  Williams,  1  Yer.  89^ 

But  none  of  these  cases,  he  said,  decided  what  effect  the  doctrine  of 
re-marking  would  have  upon  the  rights  of  a  feme  covert.  The  real  and  only 
question  was.  Can  the  lands  of  a  feme  covert  be  lost  through  any  laches  of 
the  husband,  or  can  [417]  her  estate  be  divested  in  any  mode,  except  by 
her  privy  examination,  upon  a  deed  duly  taken  ?  To  maintain  the  negative, 
he  cited  White  v.  Cook  and  Wife,  15  Johns.  483,  546-548,  550 ;  17 ' 
Johns.  167  ;  Lassiter  and  Wife  v.  Turner,  1  Yer.  429 ;  Watson  v.  Watson, 

5  Conn.  77 ;  Act  of  1723,  c.  4,  §  6. 

2.  As  to  the  power  of  a  party,*  laboring  under  a  disability  which  prevents 
the  operation  of  the  statute  of  limitations,  to  bring  a  suit  either  during  the 
continuance  or  after  the  removal  of  the  disability,  he  cited  Watson  v,  Wat- 
son, 5  Conn.  77;  Angell  on  Lim.  218;  Chandler  v.  Yillett,  2  Saunders, 
121  a,  note  5  ;  Acts  of  1715,  1797,  and  1819. 

These  authorities,  he  contended,  proved  that  no  running  of  the  lines  of  a 

feme  coverfs  land,  or  acquiescence  in  or  recognition  of  such  lines  by  deeds 

in  which  she  joined  her  husband,  or  otherwise,  would  bar  her  suit  to  recover 

her  land,  which  she  had  not  actually  conveyed  away  in  the  manner  prescribed 

by  law. 

8.  He  said  that  a  grant  is  never  presumed  but  against  those  who  are 
capable  of  laches,  which  2k  feme  covert  is  not.  Angell  on  Lim. ;  3  Starkie's 
Ev.  1203  note  d\  Id.  1216;  Angell  on  Adverse  Enjoyment,  65,  70,  76. 
The  laches  of  him  who  has  a  mere  temporary  interest  cannot  prejudice  the 
owner  of  the  inheritance;  and  in  such  case,  a  deed,  grant,  &c.,  will  not  be 
presumed  from  adverse  enjoyment  3  Starkie's  Ev.  1216,  1218;  2  Saund. 
175  d\  Angell  on  Adverse  Enjoyment,  116. 

And,  finally,  he  insisted  that,  if  there  was  no  error  in  the  charge  of  the 
judge,  still  there  ought  to  have  been  a  new  trial,  because  the  verdict  was 
against  evidence. 

Field  and  Combs,  for  the  defendants,  insisted  that  his  Honor  the  circuit 
judge  had  fairly  placed  the  facts  of  boundary  before  the  jury,  and  charged 
nothing  to  the  prejudice  of  the  plaintiffs ;  that  the  jury  having  found  the 
line  claimed  by  the  defendants  to  be  the  true  line,  the  Court  would  not  dis- 
turb their  verdict,  unless  there  was  a  decided  preponderance  of  evidence 
against  it ;  that  though  there  was  evidence  in  favor  of  both  lines,  yet,  so  fer 
from  there  being  a  dear  preponderance  against  the  verdict,  the  testimony 
clearly  [418]  supported  it;  and  consequently  no  new  trial  would  be 
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granted,  and  they  cited  to  this  point,  Gruhb  v.  McClatchj,  4  Yer.  444 ; 
Gibson  v.  Gibson,  9  Yer.  830;  Id-  271;  4  Yer.  323;  4  Yer.  152,  153, 
505 ;  3  Yer.  107. 

2.  As  to  the  point  of  the  disability  of  the /eme«  covert,  they  observed  that 
the  defendants  had  been  in  possesssion  since  1809 ;  that  Mrs.  Porter,  one  of 
the  lessors  of  the  plaintiffs,  was  a  feme  sole  from  1816  or  1817  to  1821,  and 
of  full  age,  and  was  therefore  clearly  bound  by  the  statute. 

3..  That  the  boundary  was  as  claimed  by  the  defendants  was  maintained, 
they  said,  as  well  by  reputation :  4  Yer.  486  ;  3  Starkie,  1030,  —  by  the  re- 
marking and  recognition  of  the  parties:  1  Yer.  116,  496 ;  5  Yer.  34;  8 
Yer.  406 ;  2  Yer.  290 ;  1  Tenn.  509  ;  9  Yer.  455,  —  as  by  lapse  of  time  and 
acquiescence  :  7  Wheaton,  59  ;  12  Yes.  266,  267,  252;  5  Johns.  C.  550; 
1  Hay.  469 ;  2  Hay.  128,  147 ;  2  Tenn.  812, 151 ;  Cowper,  100, 102. 

Beese,  J.,  delivered  the  opinion  of  the  Court.  —  It  is  contended  for  the 
plaintiffs  that  the  Circuit  Court  erred  in  refusing  to  grant  a  new  trial,  upon 
the  ground  that  the  verdict  is  not  well  sustained  by  the  evidence. 

This  case,  therefore,  is  only  another  added  to  the  long  list  of  cases  in  which 
we  have  been  constrained  to  repeat  that  this  court  neither  can  nor  ought  to 
weigh  and  balance  the  testimony  with  a  view  to  disturb  the  verdict  of  the 
jury  and  the  judgment  of  the  Circuit  Court  We  adhere  to  and  again 
announce  the  principle,  as  familiar  from  frequent  repetition  as  it  is  obvi- 
ously correct,  that  we  will  set  aside  verdicts  approved  by  the  Circuit  Court 
in  those  cases  only  where  the  weight  of  the  testimony  against  the  verdict 
greatly  preponderates.  In  the  present  case,  however,  we  are  of  opinion 
that  the  testimony  well  warranted  the  verdict. 

The  defendants  had  been  for  many  years  in  possession  of  the  land  in  dis- 
pute, up  to  the  line  claimed  by  them.  It  had,  to  that  line,  been  in  their 
actual  cultivation ;  that  line  had  for  many  years  been  reputed  in  the  neigh- 
borhood, and  also  by  those  whose  interests  were  affected  by  it,  as  the  true 
line  dividing  the  grants  under  which  the  plaintiffs  and  defendants  [419] 
claim.  The  plaintiffs  and  their  agents  had  long  so  recognized  it,  and  had 
for  more  than  twenty  years  acquiesced  in  the  possession  and  cultivation  by 
the  defendants  and  others  up  to  that  line ;  they  had  caused  surveys  of  small 
tracts  to  be  made  with  a  view  to  a  sale,  which  were  bounded  upon  that  line 
as  their  southern  boundary  ;  and,  finally,  they  sold  and  conveyed  those  tracts 
to  the  defendants  themselves,  and  in  their  deeds  called  jfor  the  northern 
boundary  of  the  defendants,  which  they  described  as  their  own  southern 
boundary. 

Some  of  the  plaintiffs  axe  femes  coverty  and  in  respect  to  their  attitude  and 
rights,  as  affected  by  the  above  facts  and  circumstances,  the  Circuit  Court 
charged  the  jury  that  they  were  not  barred  by  the  statute  of  limitations ; 
that  they  were  not  to  be  affected  by  acquiescence  as  if  they  had  been  so]e ; 
that  they  were  not  concluded  or  estopped  by  the  re-marking  surveys  of  their 
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husbands,  or  the  agents  of  their  husbands,  nor  by  joining  them  in  deeds  of 
conveyance,  which  described  and  acknowledged  the  line  in  question,  as  their 
southern  boundary  ;  but  that  the  jury  were  to  regard  those  facts  and  circum- 
stances as  evidence  only  of  where  the  true  line  was  to  be  found. 

Whatever  error  may  exist  in  reference  to  some  of  these  propositions  is  not 
error  against  the  plaintiffs,  or  error  on  account  of  which  they  should  be  heard 
here,  or  elsewhere,  to  complain. 

It  is  argued  thtLtsifeme  covert  cannot  convey  land,  except  by  deed  acknowl- 
edged according  to  the  statutes,  and  cannot  therefore  be  affected  by  the 
re-marking  survey  of  her  husband.  We  answer,  neither  can  the  husband 
transmit  title  to  land  except  by  deed.  The  doctrine  of  re-marking  does  not, 
in  either  case,  proceed  upon  the  idea  of  transmission  of  title.  It  is  founded 
upon  the  assumption,  that  where  the  original  lines  have  been  destroyed,  or 
are  unknown,  or  not  well  ascertained,  a  survey  made  by  the  owner  in 
reasonable  conformity  to  the  calls  of  his  title-deeds  or  grants,  shall  be  held 
and  taken  to  be  an  ascertainment  of  the  very  land  owned  by  him  ;  and  such 
act,  in  pais,  shall,  upon  principles  of  public  policy,  and  for  the  repose  and 
security  of  others,  conclude  him. 

[420]  Whether  the  grounds  of  policy  and  principle  upon  which  this 
doctrine  is  founded  do,  or  do  not,  apply  to  the  interest  of  femes  covert,  it  is 
not  necessary  here  to  determine.  For  the  Circuit  Court  decided  the  ques- 
tion in  the  negative  ;  and  of  this,  the  plaintiffs,  at  all  events,  cannot  complain. 

But  it  is  said,  that  the  acquiescence,  the  recognition  of  the  line,  the  re- 
marking, and  the  conveyances  were  all  made  in  ignorance  of  the  true  line. 

We  answer  that,  so  far  as  the  doctrine  of  re-marking  is  concerned,  this 
ignorance  of  the  parties  is  necessary  to  give  to  that  doctrine  a  different 
operation.  For  if  parties  know  where  the  true  line  is,  and  by  agreement 
make  another,  this  would  be  a  parol  transfer  of  the  land,  and  would  be  void 
by  the  statute  of  frauds,  as  has  been  decided  by  this  court.  Gilchrist  v.  Mc- 
Gee,  9  Yer.  455. 

We  are  of  opinion^  therefore,  that  the  judgment  be  affirmed. 


Nashville.    December  Term,  18S8. 
BASS  V.  THE  MAYOR  OF  NASHVILLE. 

[421]  CoKSTiTunoNAL  Law.  Lotteries— privilege,  A  grant  of  a  lottciy,  by  a  private  act 
of  the  legislature,  is  not  a  contract  !n  the  sense  of  the  constitutional  provision  against  laws 
impairing  the  obligation  of  contracts. 

Same.  Same— privilege.  If  there  be  a  general  law  prohibiting  lotteries',  and  inflicting 
penalties  for  drawing  them,  and  the  legislature  authorize  one  for  a  specific  purpose,  bj  a 
private  act,  such  act  is  onlj  a  grant  of  an  immunity  from  penalties  and  indictments  in 
that  particular  instance,  and  for  the  specified  object. 

Sa^ie.  Vested  rights.  If  the  grantees  of  such  immunity  draw  one  or  more  classes  of  the 
lotterv,  and  pause  in  their  proceedings,  though  the  specific  purpose  for  which  the  immunity 
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was  granted  pemains  unattained,  there  being  no  porchaser  of  a  scheme  or  bolder  of  a 
ticket  to  be  injuriously  affected,  the  legislature  may  prohibit  the  farther  exercise  of  the 
privilege  without  violating  vested  rights. 

Same.  Same.  The  fifth  section  of  the  eleventh  article  of  the  amended  Constitution,  provid- 
ing that  the  legislature  *'  shall  pass  laws  to  prohibit  the  sale  of  lotteiy  tickets  in  this  State," 
is  itself  a  prohibition  of  lotteries;  and  a  saie  of  the  proceeds  of  past  and  future  drawings, 
in  the  interval  between  the  ratification  of  the  Constitution  and  the  passing  of  the  Act  of 
1885,  c.  47,  though  founded  on  the  consideration  that  the  purchasers  of  the  drawings 
would  do  the  thing  for  which  the  lotteiy  was  designed,  does  not  vest  a  right  to  the  draw- 
ings in  the  purchaser,  making  it  unconstitutional  to  prohibit  the  drawing;  the  pleadings 
not  showing  that  the  purchaser,  before  the  passing  of  the  act,  had  been  at  any  trouble, 
made  any  advances,  or  incurred  any  liability. 

LoTTEBY.  Chancery.  A  sale  by  the  grantees  of  what  had  been  made  and  should  be  made 
by  drawing  a  lottery,  in  consideration  that  the  purchasers  do  the  thing  for  which  the  lot- 
tery was  authorized,  will  not  be  enforced  in  a  court  of  equity,  by  a  decree  that  the  grantees 
draw  the  lottery,  though  the  purchaser  execute  the  contract  on  his  part.  The  parties  will 
be  left  to  enforce  their  rights  at  law,  or  abandon  them,  as  they  may  choose. 

By  a  private  act  passed  by  the  legislature  of  Tennessee  on  the  I5tb  of 
November,  1831,  entitled:  ''An  act  to  authorize  a  lottery  for  the  con- 
tinuation of  Union  Street,  in  the  city  of  Nashville,"  the  mayor  of  the  city, 
Robert  Woods,  John  P.  Erwin,  Henry  R.  Cartmell,  and  John  M.  Bass  were 
appointed  trustees,  with  full  power  and  authority  to  manage  and  superintend 
the  drawing  of  a  lottery  for  the  purpose  of  raising  a  sum  of  money  not  ex- 
ceeding $17,000,  to  be  applied  to  the  opening  of  a  street  in  Nashville,  from 
College  to  Market  Street,  being  a  continuation  of  Union  Street,  upon  such 
scheme,  in  one  or  more  classes,  as  they,  or  a  majority  of  them,  might  think 
best. 

The  trustees  were  authorized  to  make  sale  of  the  lottery  tickets,  to  deposit 
them  for  sale  with  any  person,  to  farm,  let  out,  or  sell  one  or  more  classes  of 
the  lottery ;  and  to  take  [422]  bonds  from  persons  to  or  with  whom  such 
sales  or  deposits  might  be  made  or  intrusted ;  and  in  case  of  failure  to  com- 
ply with  such  bonds,  they,  or  the  survivors  of  them,  might  enforce  them  by 
law ;  and  to  do  and  transact  all  things  necessary  and  proper  to  carry  into 
effect  the  provisions  of  the  act 

They  were  to  appropriate  the  proceeds  of  the  lottery  when  drawn,  or  a 
sufficient  sum,  when  raised,  after  defraying  the  necessary  expenses  of  the 
lottery,  to  the  purchase,  from  the  owners,  of  the  property  necessary  for  the 
opening  of  the  street ;  or  for  the  payment  of  damages  assessed  to  said  own- 
ers by  opening  said  street,  in  pursuance  of  an  act  of  the  legislature,  passed 
November  14,  1827,  entitled  "  An  act  to  authorize  the  Circuit  Court  of 
Davidson  county  to  order  the  opening  of  any  new  street,  lane,  or  alley  in 
the  town  of  Nashville." 

The  trustees  made  a  contract  with  Spoford  and  Estill,  and  also  with  John 
L.  Brown,  exchange  and  lottery  brokers  in  Nashville,  for  the  drawing  of 
several  classes  of  the  lottery,  for  which  they  were  to  receive  a  certain  amount 
per  cent  of  the  sums  invested  in  each  class.  Several  classes  were  drawn, 
which  produced  to  the  trustees  upwards  of  $6000,  which  they  put  at  interest 
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to  accumulate  till  the  sum  necessary  to  open  the  street  should  be  raised.  The 
brokers  then  gave  up  the  contracts,  and  no  one  for  a  long  time  offering  to  carry 
on  the  business,  and  it  having  been  ascertained  that  the  sum  necessary  for 
opening  the  street  would  not  fall  short  of  $15,000  or  $16,000,  the  prospect 
of  opening  it  became  remote  and  unpromising. 

In  this  state  of  things,  the  following  written  contracts  were  executed :  — 

'^  We,  the  undersigned,  agree  and  undertake  to  and  with  the  commissioners 
and  trustees  of  the  Union-street  lottery,  upon  receiving  from  them  the  funds 
already  realized  from  the  operations  of  said  lottery,  and  all  which  may  here- 
after from  time  to  time  be  realized,  to  open  and  extend  said  street  within  two 
years  from  the  first  of  January  last,  according  to  the  intention  and  meaning 
of  the  act  of  the  General  Assembly  of  this  State,  authorizing  said  lottery. 
And  ip  case  we  fail  to  open  said  street  within  the  time  aforesaid  we  hereby 
undertake  and  [423]  agree  to  refund  to  said  commissioners  or  trustees,  or 
their  successors,  the  sums  received  by  us  respectively.  In  witness  whereof 
we  have  hereunto  set  our  hands  and  seals  this  third  day  of  March,  1835.  John 
M.  Bass  [seal] ;  A.  L.  P.  Green  [seal]  ;  J.  T.  EUiston  [seal.]  " 

^^  We,  the  undersigned  commissioners  or  trustees  of  the  Union-street 
lottery,  hereby  agree  to  and  with  A.  L.  P.  Green,  Joseph  T.  Elliston, 
and  John  M.  Bass,  that  we  will  pay  over  to  them,  from  time  to  time,  the 
fuhds  already  realized,  and  which  may  hereafter  be  realized,  by  us  from 
the  operations  of  said  lottery  for  opening  said  street,  upon  their  undertak- 
ing to  open  said  street  as  contemplated  by  the  act  of  the  Greneral  Assembly 
of  the  State  authorizing  said  lottery. 

^*  In  witness  whereof  we  have  hereunto  subscribed  our  names,  the  third 
day  of  March,  1835.  Signed  John  P.  Erwin,  H.  R.  Cartmell,  Robert 
Woods,  commissioners  or  trustees." 

Bass,  Green,  and  Elliston  proceeded,  at  an  expense  of  $15,104.54,  to 
purchase  the  property  which  was  occupied  by  the  street ;  two  of  them, 
Bass  and  Green,  contributing  each  six  feet  of  ground  half  the  length  of  it ; 
to  remove  the  houses  standing  on  it,  and  to  open  it  for  public  use,  all  of 
which  they  effected  one  year  in  advance  of  the  time  allowed  by  the  con- 
tract. The  trustees  paid  them  the  moneys  which  had  been  realized  out  of 
the  lottery,  at  the  date  of  the  above  contracts,  amounting  to  the  sum  of 
$6611.53. 

The  new  Constitution  of  Tennessee,  which  was  made  on  the  30th  of 
August,  1834,  contained  the  following  provision  (art.  1,  §  5)  :  ^  The  legisla- 
ture shall  have  no  power  to  authorize  lotteries  for  any  purpose,  and  shall 
pass  laws  to  prohibit  the  sale  of  lottery  tickets  in  this  State."  Under 
this  provision,  the  legislature  of  1835-6,  passed  "  an  act  to  prohibit  the 
drawing  of  lotteries  and  the  sale  of  lottery  tickets,"  on  the  13th  of  Febru- 
ary, 1836.  The  first  section  is  a  repeal  of  all  laws  which  authorize  any 
person,  or  body  corporate  or  politic,  to  draw  any  lottery  for  any  purpose 
whatsoever.     The  second  section  prohibits  the  drawing,  or  attempting  to 
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draw,  any  lottery  id  the  State,  under  the  penalty  of  $1000  and  three 
months*  imprisonment.  The  third  section  prohibits  the  [424]  vending, 
or  attempting  to  vend,  lottery  tickets,  to  be  drawn  in  or  out  of  the  State, 
under  a  penalty  of  $500  and  one  month's  imprisonment  The  fourth 
section  prohibits  the  pnnting,  publishing,  circulating,  or  distributing  any 
written  or  printed  scheme  for  the  drawing  of  a  lottery  in  or  out  of  the 
State  under  the  same  penalties  as  described  in  the  third  section. 

The  trustees  now  refused  further  to  draw  the  Union-street  lottery,  bo 
that  Bass,  Green,  and  Elliston,  if  they  could  not  be  compelled  to  draw  it, 
would  be  considerable  losers  by  reason  of  their  opening  the  street.  They, 
therefore,  on  the  18th  of  October,  1838,  filed  their  bill  in  the  Chancery 
Court  at  Franklin,  against  Henry  Rollings  worth,  —  the  mayor  of  the  city, — 
Robert  Woods,  and  John  P.  Erwin,  —  Cartmell  having  removed  from  the 
United  States,  —  stating  all  the  above  facts,  praying  that  the  defendants 
might  be  compelled,  by  a  decree  of  the  Court,  to  cause  the  lottery  to  be 
drawn,  till  out  of  the  proceeds  a  sum  of  money  might  be  made,  which, 
when  added  to  the  sum  already  paid  the  complainants,  would  be  equal  to 
the  sum  expended  by  them  in  opening  the  street,"  &c. 

The  defendants  filed  their  answer,  admitting  all  the  above  facts,  stating 
the  provisions  of  the  Constitution,  and  the  Act  of  Assembly  already  recited, 
and  averring  that  for  this  reason  only  they  had  not  proceeded  with  the 
lottery ;  but  professing  themselves  ready  and  willing,  if  said  Act  of  Assem- 
bly should  be  adjudged  not  to  be  the  law  of  the  land,  to  proceed  with  the 
lottery,  and  referred  the  matter  to  the  decision  of  the  Court. 

The  case  was  set  for  hearing  upon  the  bill  and  answer,  and  was  heard 
on  the  15th  of  November,  1838,  by  his  Honor,  Chancellor  Bramlitt,  who 
being  of  opinion  that  the  Act  of  1835  was  not  unconstitutional,  and  did  not 
impair  the  obligation  of  any  contract,  or  infringe  any  right  vested  under 
the  private  Act  of  1831,  dismissed  the  bill.  The  complainants  appealed  in 
error. 

Meigs,  for  the  complainants,  cited  1  Kent,*  25,  to  show  that  contracts 
are  not  impaired  by  revolutions  of  government,  nor  by  legislation.  Id.  413 
et  seq.,  that  the  prohibition  to  pass  laws  impairing  the  obligations  of  con- 
tracts extends  as  well  to  cases  where  the  parties  to  the  contracts  take 
beneficially  for  themselves,  as  when  they  take  in  a  fiduciary  [425]  char- 
acter. 1  Kent,  417  ;  Dartmouth  College  v.  Woodward,  4  Wheaton,  618, 
Story's  opinion.  And  he  insisted  that  the  Act  of  1831  was  a  contract, 
wherein  the  State  engaged,  in  consideration  that  the  trustees  would,  for  the 
public  good,  open  a  highway  in  the  chief  city  of  the  State,  to  allow  them  to 
draw  a  lottery  to  raise  the  money  necessary  to  pay  the  expenses  of  the 
improvement ;  that  as  the  trustees  had  complied  with  their  part  of  the  con- 
tract, they  became  vested  with  a  right  to  draw  the  lottery  to  raise  the 
money  in  question ;  that  to  deprive  them  of  this  power  was  not  only  a 
breach  of  faith,  after  the  public  was  in  the  enjoyment  of  the  improvement 
324 


BASS  V.  THE  HAYOB  OF  NASHVILLE.  425,  426 

of  the  highway,  but  was  a  destruction  of  a  vested  right ;  that  consequently, 
the  Act  of  1835  was  not  to  be  construed  as  a  prohibition  to  draw  this  lot- 
tery, and  the  failure  of  the  commissioners  to  draw  it  was  without  excuse. 
He  also  cited  McGimpsey  v.  Booker,  5  Yer.  139,  and  cases  there  cited. 

E.  H.  EwiNO,  for  the  defendants,  argued  that  the  Act  of  1831  was  not 
a  contract  with  the  trustees.  It  merely  conferred  a  privilege,  a  special 
power,  which  the  legislature  might  revoke  and  annul  at  any  time  without 
injustice.  It  might  indeed,  he  said,  produce  detriment,  under  the  circum- 
stances which  had  happened,  but  it  was  damnum  absque  injuria.  The 
courts  could  not  redress  it ;  and  there  was  no  remedy  but  by  an  application 
to  the  sense  of  justice  of  the  legislature. 

Reese,  J.,  delivered  the  opinion  of  the  Court. 

1.  We  will  consider  the  nature  of  the  interest  which  the  defendants  had, 
as  the  trustees  of  the  Union-street  lottery,  by  virtue  of  the  provisions  of 
the  Act  of  1831,  c.  69  (private  acts),  for  the  purpose  of  ascertaining 
whether  art.  11,  §  5,  of  the  reformed  Constitution,  or  the  forty-seventh 
chapter  of  the  Acts  of  1835,  passed  in  pursuance  thereof,  can  be  held  to 
have  legally  terminated  that  interest 

So  early  as  1809,  c.  39,  the  drawing  of  a  lottery  within  this  State  was 
prohibited  by  legislative  enactment,  and  by  the  infliction  of  severe  penal- 
ties. By  judicial  construction  upon  that  act,  and  the  several  acts  to  pre- 
vent and  punish  gaming,  all  persons  concerned  in  lotteries  were  held  to  be 
guilty  of  gaming,  and  to  be  punished  by  indictment  as  for  that  offence. 
[426]  Lotteries  then  stood  reprobated  by  legislative  enactment  and  by 
judicial  decision,  as  contrary  to  public  policy  and  to  good  morals ;  and  a 
wise  and  enlightened  public  sentiment  everywhere  sustained  the  enact- 
ment and  the  decision. 

Under  such  circumstances,  we  ask,  what  was  conferred  upon  the  defend- 
ants by  the  Act  of  1831,  c.  69?  Nothing,  certainly,  but  an  immunity,  in 
that  particular  instance,  and  for  the  specified  object,  from  penalties  and 
indictments ;  an  indulgence  granted  to  them  to  perform  acts  which  were, 
in  general,  held  to  be  against  public  policy  and  good  morals ;  a  permission 
to  do  that  for  the  doing  of  which  all  others  would  have  been  subjected  to 
fine  and  imprisonment.  If,  then,  before  the  defendants  had  done  any  thing 
under  the  Act  of  1831,  this  privilege  conceded  to  them  of  gaming  without 
liability  to  criminal  prosecution  until  they  had  realized  a  specified  amount 
of  profits  had  been  abrogated  by  a  subsequent  legislature,  and  they  had 
been  placed  upon  the  same  ground  with  all  other  citizens,  of  what  could 
they  have  complained  ?  Could  they  have,  on  just  grounds,  alleged  that  a 
contract  had  been  impaired,  or  a  right  divested?  See  3  Story,  §§  1379, 
1385.  For  this,  surely,  no  one  will  contend.  If,  then,  they  had  organized 
a  scheme,  and  had  drawn  one  or  more  classes  of  the  lottery,  as  the  bill 
alleges  was  done,  and,  so  to  speak,  one  or  two  games  had  been  played  and 
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finished ;  and  the  legislature  finding  a  pause  in  their  proceedings,  when  no 
purchaser  of  a  scheme,  and  no  holder  of  a  ticket,  could  be  injuriously 
affected,  and,  availing  themselves  of  this  pause,  had  prohibited  the  further 
exercise  of  this  extraordinary  privilege,  could  the  defendants  be  heard  to 
object  to  the  prohibition  upon  the  ground  that  they  had  not  realized  all  the 
profits  which  they  had  been  promised,  and  which  they  expected  ?  Cer- 
tainly  not. 

2.  In  the  precise  state  above  stipposed,  stood  this  matter,  when  the  con- 
vention, in  1834,  adopted  the  fifth  section  of  the  eleventh  article  of  the 
reformed  Constitution,  in  which  they  provide  that  the  legislature  "  shall 
pass  laws  to  prohibit  the  sale  of  lottery  tickets  in  this  State."  This  was 
itself  a  prohibition,  and  was  announced  to  the  complainants  before  the 
formation  of  their  contract  with  the  defendants.  And  again,  although  that 
contract  is  dated  before  the  Act  of  1835,  [427]  c.  47,  yet  neither  the  bill 
nor  the  answer  alleges  that  the  complainants,  before  the  passage  of  that  act, 
were  at  any  trouble,  made  any  advances,  or  incurred  any  liability  whatever. 
They  are  therefore  in  no  better  situation,  with  regard  to  the  repealing  law, 
than  the  defendants. 

3.  If  we  had  taken  a  different  view  of  both  the  points  above  discussed, 
still  we  could  by  no  means  have  decreed  a  specific  execution  of  the  con- 
tract, and  ordered  the  drawing  of  a  lottery,  which  might,  under  'the  provi- 
sions of  the  Act  of  1835,  c.  47,  have  subjected  hundreds  of  our  citizens  — 
the  drawers  of  the  lottery,  the  vendors  of  tickets,  the  parties,  publishers, 
and  circulators  of  the  scheme,  and  even  the  ticket-holders  themselves  —  to 
prosecution  by  indictment. 

A  court  of  chancery  in  such  case,  upon  the  clearest  principles,  would 
leave  the  parties  to  enforce,  or  to  abandon,  their  rights  and  remedies  at  law, 
as  to  them  might  seem  best.  Let  the  decree  he  affirmed. 


Nashville.   Deoember  Term,  1838. 
McKISICK  V.  McKISICK. 

Slaves.  What  disposition  of  a  father  to  a  child  is  a  bailment  or  gift  toithin  the  North  Caro- 
lina Act  of  1806  —  limitations.  If,  on  the  mfirriage  of  a  child,  slaves  be  put  by  the  father 
mto  his  possession,  without  any  expression  of  the  father's  purpose  therein,  it  is  to  be 
regarded  as  a  bailment,  and  not  a  gift,  under  the  North  Carolina  Act  of  1806.  And  no 
length  of  such  possession  will  give  the  bailee  title  under  the  act  of  limitations.  But,  in 
such  case,  he  may  acquire  title,  under  that  act,  by  afterwards  assuming,  with  the  father's 
knowledge,  to  hold  them  for  himself;  or  by  the  father's  treating  the  possession  as  the 
possession  of  the  chUd,  as  by  requesting  the  child  to  give  the  slaves  to  n  grandchild:  for 
from  hence  it  may  be  inferred  that  the  transaction  was  a  gift  at  first,  or  that  a  gift  had 

been  afterwards  made.     [Ace.  as  to  such  a  transaction  in  North  Carolina.    Turner  t*.  f 

■ 

Grainger,  6  Hum.  848;  McEissick  v.  McKissick,  6  H.  76,  citing  this  case;  Ingram  v. 
Smith,  1  Head,  411.  But  the  law  is  otherwise  of  such  transactions  in  this  State,  6  H.  76; 
HaUum  v.  Yourie,  1  Sn.  876.] 
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Id  the  year  1814,  William  McEisick  was  married  to  Rebecca  Sallard, 
the  daughter  of  Charles  Sallard,  of  Person  county,  North  Carolina.  The 
day  after  the  marriage,  Mr.  Sallard  put  in  McKisick's  possession  Ann,  a 
female  slave,  and  a  few  months  aflerwards  two  other  slaves.  Murphy  and 
Patsy.  The  possession  of  these  slaves  was  transferred  to  McEisick  with- 
out any  condition  at  the  time,  and  without  any  writing  evidencing  the 
manner  of  the  transfer.  Sallard  had  [428]  dealt  with  his  other  children 
in  the  same  manner,  except  with  two  of  them,  to  whom  he  made  bills  of 
sale  of  the  slaves  transferred  to  them.  He  had  given  McKisick  less  than 
the  rest  In  1815  or  1816,  Mrs.  McEisick  had  a  daughter,  Eleanor,  to 
whom  her  grandfather,  Sallard,  immediately  afterwards  gave  Sam,  a  slave,' 
who,  like  the  rest,  was  placed  in  McEisick's  possession.  Mrs.  McEisick 
soon  afterwards  died.  McEisick  remained  in  North  Carolina  about  eighteen 
years,  all  the  time  holding  possession  of  the  negroes.  Being  then  about  to 
remove  to  Tennessee  it  seems  Sallard  extracted  from  him  a  promise  that 
he  would  give  the  slaves  to  Eleanor  on  her  marriage.  On  his  removal  to 
Tennessee,  he  brought  the  slaves  with  him,  and  kept  possession  of  them 
here  as  he  had  done  in  North  Carolina.  In  October,  1833,  Eleanor  mar- 
ried Orville  McEisick  i  but  the  match  being  disagreeable  to  her  father,  he 
neglected  and  refused  to  make  any  provision  for  her. 

Thereupon,  about  the  20th  of  May,  1836,  a  bill  was  filed  in  the  Chan- 
cery Court  at  Pulaski,  in  the  name  of  Orville  and  Eleanor  McEisick, 
against  William  McEisick,  in  which  the  complainants  stated  that  upon  the 
death  of  Mrs.  McEisick,  —  the  mother  of  complainant,  Eleanor,  —  Mr.  Sal- 
lard, her  grandfather,  agreed  that  the  defendant  should  take  into  his  posses- 
sion the  three  first-named  slaves,  who  then  belonged  to  said  Sallard,  and 
that  he,  said  defendant,  should  hold  and  keep  them  in  his  possession  and  use 
them  until  said  Eleanor  arrived  at  the  age  of  twenty-one  years,  or  married, 
when  she  was  to  have  them  and  their  increase.  The  bill  charged  that  the 
gift  of  Sam  was  absolute  to  Eleanor,  without  any  intermediate  gift  of  the 
use  of  him  to  the  defendant,  in  whose  possession,  however,  he  was  put  with 
the  rest;  that  though  Eleanor  was  married,  and  so  the  contingency  had 
happened  upon  which  the  slaves  were  to  be  placed  in  her  possession,  yet 
the  defendant  refused  to  do  it,  or  to  account  for  the  hire  of  Sam.  The  bill 
prayed  that  the  negroes  might  be  decreed  to  the  complainants,  with  hire,  &c. 

On  the  19th  of  September,  1836,  the  defendant  filed  his  answer,  in  which 
he  detailed  the  circumstances  of  the  transfer  of  the  slaves  substantially  as 
above  narrated,  denying  [429]  the  existence  of  any  such  agreement  as 
that  supposed  in  the  bill,  ue.,  that  his  daughter  was  to  have  the  slaves  at 
her  majority  or  marriage,  and  averring  positively  that  the  gift  of  the  slaves 
was  absolute  and  unconditional  to  himself  before  his  daughter  was  born. 

The  testimony  introduced  into  the  record  was  quite  voluminous,  consist- 
ing of  many  depositions  detailing  McEisick's  conversations  in  which  he 
said  he  intended  to  give  the  negroes  to  Eleanor.    Amongst  them  were  two 
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of  Mr.  SaUard  himself,  which  corresponded  in  substance  with  the  state- 
ments of  the  answer,  and  from  which  the  above  narrative  is  principally 
extracted.  Among  the  evidence  was  a  copy  of  the  North  Carolina  Act  of 
Assembly  of  the  10th  of  December,  1806,  declaring  what  gifts  of  slaves 
shall  be  valid  for  the  prevention  of  frauds,  and  enacting  that  no  gift 
thereafter  to  be  made  of  any  slave  or  slaves  should  be  good  or  available 
either  in  law  or  equity  unless  made  in  writing,  signed  by  the  donor,  and  at- 
tested by  at  least  one  creditable  subscribing  witness ;  and  that  such  gif^ 
should  not  be  valid  without  probate  and  registration  within  one  year  after 
its  execution,  &c. 

His  Honor  Chancellor  Bbamlitt  heard  the  cause  at  September  term, 
1838,  and,  being  of  opinion  that  the  negroes  had  been  received  by  the  de- 
fendant upon  the  terms  stated  in  the  bill,  decreed  that  he  should  deliver 
them  up  to  the  complainant ;  that  he  should  account  for  their  hire  from 
the  filing  of  the  bill,  no  demand  of  the  negroes  having  been  proved  to  have 
been  made  by  the  complainants  previous  to  that  time.  The  defendant 
filed  a  petition  for  a  rehearing,  which  his  Honor  disallowed,  and  the  defend- 
ant appealed  in  error. 

Combs  and  Cook,  for  complainant,  said  by  the  North  Carolina  Act  of 
1806,  which  is  made  a  part  of  the  record  in  this  case  by  being  filed  as 
evidence,  no  gift  of  slaves  is  good  excepting  the  evidence  of  it  be  in  writ- 
ing, proved  and  registered.  McDonald  v.  McDonald  and  Baker,  8  Yer. 
145.  These  authorities  show  that,  at  the  time  Sallard  sent  the  negroes 
with  his  son-in-law  and  daughter,  he  did  not  ipso  facto  part  with  the  title ; 
and  his  testimony  shows  that  he  neither  parted  with  nor  intended  to  part 
with  his  title.  The  [430]  negroes  were  therefore  Sallard's  at  the  death 
of  his  daughter,  Mrs.  McKisick,  and  he  had  a  right  to  give  them  to  his 
granddaughter.  This  he  did,  and  McKisick  agreed  to  be  her  trustee  ;  and 
his  possession  from  henceforth  was  the  possession  of  Eleanor,  the  complain- 
ant. The  rest  of  the  negroes  mentioned  in  the  bill  are  the  increase  of  the 
original  stock. 

GooDE,  for  the  defendant,  said  if  complainants  recover  in  this  case,  it 
must  be  upon  one  of  these  grounds,  —  by  gift,  by  purchase,  or  by  the  stat- 
ute of  limitations,  —  as  defendant  has  the  possession  of  the  property,  and 
cannot  be  divested  of  it  except  by  a  superior  title  in  the  complainants. 

Reliance  cannot  be  placed  upon  a  gift,  nor  a  recovery  had  upon  that 
ground,  even  if  there  were  proof  to  establish  it,  because  there  is  no  allega- 
tion in  the  bill,  except  as  to  the  boy  Sam,  to  which  such  proof  can  apply ; 
the  bill  containing  the  term  "  agreed "  to  express  the  manner  in  which 
they  acquired  title,  if  any,  in  the  negroes,  which  term  does  not  mean  a  gift, 
but  a  bargain  or  contract,  which  imply  a  valuable  consideration.  Besides, 
the  other  parts  of  the  bill  exclude  the  idea  that,  in  the  word  *^  agreed,"  a 
gift  was  intended  to  be  embraced,  because,  in  a  subsequent  part  to  that 
above  quoted,  it  is  alleged  that  the  negro  boy  Sam  was  given  by  Sallard  to 
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complaiiiaDt,  Eleanor,  thus  plainly  showing  that  a  gift  was  not  Intended  to 
be  relied  upon  as  to  the  first  three  negroes,  and  that  it  was  designed  to  ex- 
press a  difiTerence  in  the  manner  in  which  Sallard  had  been  divested  of 
title,  if  really  the  title  had  ever  passed  out  of  him. 

Then  as  to  all  the  negroes  except  Sam,  the  bill,  if  it  intends  to  allege  or 
aver  any  conveyance  from  Sallard  to  complainants,  clearly  alleges  a  sale 
and  not  a  gift.  But  the  proof  nowhere  shows  a  sale,  or  contract  to  sell,  or 
treaty  upon  the  subject  of  sale,  either  to  complainant  directly  or  to  any 
person  for  her  use,  but  rebuts  such  an  idea.  As  Sallard  himself  says  that 
he  never  received  any  valuable  consideration  from  complainants,  or  any 
person  for  them,  nor  was  there  any  agreement  or  understanding  by  which 
he  was  to  receive  any  thing.  But,  on  the  contrary,  the  proof,  if  it  estab- 
lishes any  mode  of  conveyance  from  Sallard  to  complainant,  establishes  a 
gift  and  not  a  sale  or  purchase.  If,  then,  [431]  the  allegation  in  the  bill 
is  of  a  sale  or  purchase,  depositions  tending  to  prove  a  gift  ought  not  to  be 
allowed  to  be  read,  as  it  is  a  rule  of  law  that  the  evidence  must  apply  to 
the  facts  put  in  issue ;  and  that  depositions  will  not  be  permitted  to  be  read 
which  do  not  relate  to  some  fact  put  in  issue.  2  Mad.  Ch.  438  ;  Clarke  v. 
Turton,  11  Ves.  240;  Whaley  v.  Norton,  1  Ver.  484;  Strode  v.  Strode, 
2  Chan.  Cas.  196;  James  v..McKernon  in  appeal,  6  Johns.  543;  s.  p. 
Lyon  V.  Tallmadge  in  appeal,  14  Johns.  501 ;  Underbill  i\  Van  Cortlandt, 
2  Johns.  Ch.  839;  Smith  v.  Clarke,  12  Ves.  480;  4  Hay.  112;  Fonb. 
Eq.  676  note;  Cowan  v.  Price,  1  Bibb,  183;  Coit  v.  Owen,  3  Dickens, 
175. 

And  if  such  depositions  are  read  at  the  hearing,  and  the  chancellor  de- 
cides upon  the  evidence,  though  no  objection  be  made  at  the  time,  the 
decree  will  be  reversed  on  appeal.     6  Johns.-  543 ;  14  Id.  501. 

But  it  is  insisted  that,  had  a  gift  been  expressly  and  plainly  alleged  in 
the  bill,  the  depositions  in  the  case  do  not  prove  it.  They  merely  prove 
what  McKisick  had  loosely  stated  in  conversation  to  be  his  intentions  rela- 
tive to  his  daughter,  —  such  conversations  not  authorizing  the  deduction 
of  a  trust  which  equity  will  recognize  and  enforce.     6  Johns.  Ch.  1. 

The  complainants,  however,  contend  that,  notwithstanding  the  gift  may 
be  void  under  that  act,  not  being  in  writing,  yet  that  the  evidence  estab- 
lishes such  a  holding  of  possession  by  defendant  in  trust  for  complainants, 
adverse  to  the  title  of  Sallard,  as  will  vest  the  title  in  the  negroes  in  com- 
plainants under  the  statute  of  limitations. 

In  answer  to  this  we  insist,  first,  that  the  evidence  does  not  establish 
such  an  adverse  possession  in  trust  for  complainants  by  defendants. 

And,  secondly,  we  insist  if  there  was  such  an  adverse  holding  by  Mc- 
Kisick in  trust  for  complainants  as  to  entitle  them  to  the  property  under 
the  statute  of  limitations,  if  there  was  any  allegation  in  the  bill  to  which 
such  proof  was  applicable,  yet  as  there  is  no  such  allegation  in  the  bill  to 
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which  such  proof  was  applicable,  proof  of  that  fact  is  not  admissible ;  [432] 
as  the  proof  taken  in  a  case  must  be  pertinent  to  the  issue.  2  Johns.  Ch. 
339. 

The  complainants  here  occupy  a  situation  similar  to  a  defendant  in  a 
court  of  law  wishing  to  take  advantage  of  the  statute  of  limitations,  where 
it  is  a  well  established  rule  that,  if  reliance  is  placed  upon  the  statute,  it  must 
be  pleaded  specially  (1  Yen.  191 ;  1  Lev.  110)  although  it  should  appear 
on  the  face  of  the  declaration  that  the  cause  of  action  did  not  arise  within 
the  time  provided  for  in  the  statute,  as  it  forms  no  defence  under  the  gen- 
eral issue.  2  Saund.  63 ;  Salk.  278  ;  1  Ld.  Raym.  153,  838  ;  Saund.  on 
PI.  and  £v.  642,  643  ;  Fonb.  Eq.  329  ei  seq.  In  this  last  it  is  stated  that 
the  same  rules  are  applicable  relative  to  the  statute  in  both  courts. 

Wright  and  F.  B.  Fogg,  on  the  same  side,  said  that  the  complainants 
attempt  to  recover  by  proving  that  Charles  Sallard,  as  they  insist,  made  a 
gift  of  these  negroes  to  the  defendant  for  the  use  of  complainant  Fleanor, 
and  that,  as  to  the  boy  Sam,  he  made  a  direct  gift  to  Eleanor.  They  ad- 
mit that,  under  the  Act  of  1806,  these  pretended  conveyances  were  void ; 
but  say  that  the  defendant  has  held  the  negroes  and  other  property  for 
the  use  of  complainant  so  long  as  to  give  her  a  title  by  the  act  of  limi- 
tations. 

There  is  no  allegation  in  the  bill  that  the  defendant  held  these  negroes 
and  other  property  for  the  use  of  the  complainant,  nor  does  the  bill  seek 
or  attempt  to  make  a  case  by  operation  of  the  act  of  limitations. 

1.  It  is  a  settled  rule,  in  reference  to  chancery  as  well  as  to  law  pleadings, 
that  the  proof  must  sustain  and  not  depart  from  the  case  made  in  the  bill. 
A  party  is  not  permitted  to  state  one  case  in  his  bill  and  make  out  a  dif- 
ferent one  in  the  proof.  Boone  r.  Chiles,  10  Pet.  201,  208,  209  ;  Harding  t\ 
Handy,  1 1  Wheat.  1 03 ;  English  et  at.  v.  Foxall,  2  Pet  595,  6 1 1 , 6 1 2 ;  Vattier 
V.  Hinde,  7  Pet.  270,  273  in  point ;  Clark  v.  Turton,  11  Ves.  237 ;  Whaley 
V,  Norton,  1  Ver.  484;  Smith  v.  Clark,  12  Yes.  480,  in  point.  In  such  a 
case  the  Court  will  not  regard  the  irrelevant  proof. 

The  complainants  put  their  case  upon  an  executory  agreement,  but  the 
proof  which  they  exhibit  tends  to  show  a  parol  [483]  gift  void  in  law. 
This  is  a  departure.  No  two  things  could  well  be  more  distinct  than  a 
contract  and  a  gift.  The  one  is  predicated  upon  a  valuable  consideration ; 
the  other  is  pui*ely  voluntary :  the  one  may  be  good  under  the  Act  of  1806, 
although  in  parol ;  the  other,  under  that  act,  is  void,  unless  in  writing  and 
attested.  2  Kent,  436 ;  Smith  et  al,  v.  Yates,  1  Dev.  Law  Rep.  302.  An 
agreement  to  convey  will  be  specifically  executed ;  a  promise  to  give  will 
not.  The  term  *^  agreed "  is  a  technical  term,  and  synonymous  with  con- 
tracted. There  being  in  the  bill  no  allegation  that  this  agreement  was 
ever  executed,  or  the  negroes  delivered  to  the  defendant  in  pursuance  of  it 
to  hold  for  the  complainant,  if  the  Court  should  think  the  last  point 
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against  us,  still,  inasmuch  as  the  bill  looks  to  a  mere  unexecuted  agree- 
ment, the  proof  does  not  sustain  the  bill.  10  Pet  208,  209,  and  authori- 
ties supra. 

This  view  of  the  case  is  made  stronger  from  the  fact  that,  in  reference  to 
the  negro  boy  Sam,  the  bill  alleges  a  gift  expressly,  and  that  the  boy  was 
actually  placed  in  the  possession  and  use  of  the  defendant,  and  has  remained 
there  ever  since ;  also  a  similar  allegation  in  relation  to  the  other  property 
of  a  personal  nature.  Why  this  vast  difference  of  phraseology,  if  the 
pleader  did  not  intend  a  wholly  different  case  for  all  the  negroes  except  Sam  ? 

4.  We  contend  the  decree  is  erroneous,  as  to  all  the  property,  because 
the  proof  does  not  sustain  the  allegations  in  the  bill.  As  to  all  the  negroes, 
except  Sam,  the  complainants  not  only  abandon  the  case  made  in  the  bill, 
to  wit,  the  agreement,  and  resort  to  the  proof  of  a  gift,  but  they  also  depart 
from  the  gift,  —  admit  it  to  be  void  ;  and  seek  to  recover  upon  the  ground 
that  there  was  no  contract,  no  agreement  or  gift,  but  that  the  defendant 
held  said  negroes  in  possession,  and  for  the  use  of  the  complainant,  so  long 
as  to  give  her  a  title  by  the  statute  of  limitations,  when  there  is  no  allega- 
tion in  the  bill  that  he  held  said  negroes  in  possession  at  all,  or  for  the 
complainant.  This  is  a  departure.  10  Pet.  208,  209,  and  authorities 
supra.  As  to  the  boy  Sam,  the  complainants  depart  from  the  allegation  of 
a  gift,  and  resort  to  a  title  acquired  under  the  act  of  limitations,  when 
there  is  no  allegation  in  the  bill,  how  [434]  or  in  what  character  the  de- 
fendant held,  whether  as  a  trustee  or  not,  but  rather  the  contrary,  as  the 
bill  alleges  that  Sam  remained  in  the  possession  and  use  of  the  defendant. 
The  acquisition  of  property,  by  the  statute  of  limitations,  is  quite  a  differ- 
ent thing  from  a  gift  or  purchase.  A  title  acquired  under  the  act  depends 
upon  the  combined  operation  of  possession  and  lapse  of  time  ;  and  he  who 
seeks  a  recovery  under  it  must  allege  and  prove  the  facts  constituting  the 
bar  and  title. 

2.  We  contend  that,  the  form  of  the  pleadings  aside,  the  testimony  does 
not  sustain  the  decree.  The  Act  of  1806  is  emphatically  a  statute  of  frauds 
and  perjuries ;  and  the  proof  to  divest  the  owner  of  his  property  in  slaves, 
even  upon  the  ground  of  an  adverse  holding,  should  be  clear,  strong,  de- 
cided, and  without  doubt.  For  the  decisions  upon  this  act  see  Davis  v. 
Brooks,  3  Murph.  138 ;  Id.  483 ;  Cotton  v.  Powell,  2  Car.  Law  Rep.  432 ; 
1  Dev.  Law  Rep.  302 ;  Palmer  v.  Faucett,  2  Id.  240. 

In  North  Carolina,  a  possession  of  a  slave  for  three  years,  or  a  longer 
period,  adverse  to  the  true  owner,  bars  the  remedy,  but  does  not  affect  the 
right.  Skinner  v.  Skinner,  3  Murph.  535.  The  consequence  is,  that  the 
doctrine  in  Blanton  v,  Coulson,  3  Hay.  155,  356,  holds ;  a  party,  there- 
fore, may  defend,  but  cannot  assert,  a  right  as  a  complainant,  upon  the  act 
of  limitations.  Hence  it  was  necessary  for  the  bill  to  allege,  and  the  proof 
to  show,  a  holding  in  Tennessee  adverse  to  Sallard,  and  for  the  use  of 
complainant,  for  three  years. 
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Gbeek,  J.,  delivered  the  opinion  of  the  Court.  —  We  are  satisfied,  from 
the  testimony  in  this  cause,  that  the  defendant  and  Sallard,  his  late  wife's 
father,  intended  and  understood  their  conversation,  afler  the  death  of  Mrs. 
McKisick,  as  a  promise,  on  the  part  of  McKisick,  to  give  the  negroes  to 
his  daughter  Eleanor,  rather  than  a  gift  of  them  to  her  by  the  old  man, 
Sallard. 

Sallard  himself,  upon  whose  testimony  we  rely,  says,  that  he  put  the 
negroes,  Murphy,  Ann,  and  Patsy  in  the  possession  of  McKisick,  shortly 
afler  his  marriage  to  the  witness's  [435]  daughter,  without  any  condition 
or  restriction ;  and  that  he  gave  Sam  to  Eleanor,  defendant's  daughter, 
shortly  after  her  birth.  He  states  that,  after  the  death  of  his  daughter,  the 
wife  of  McKisick,  they  had  a  conversation,  in  which  he  told  McKisick  he 
wanted  Eleanor  to  have  the  negroes  he  had  put  into  his,  McKisick's,  pos- 
session, and  if  she  should  die  without  an  heir  he  wanted  McKisick  to 
have  them.  McKisick  said  he  was  perfectly  willing  to  have  it  so.  After 
Eleanor's  marriage  to  complainant,  defendant  promised  witness  that  when 
his  daughter  went  to  house-keeping  he  would  give  her  the  negroes.  This 
he  failed  to  do,  but  afterwards  offered  to  buy  them  from  the  witness. 

From  this  statement,  we  do  not  understand  the  old  man  Sallard  as  hav- 
ing considered  his  gift  to  McKisick  as  void  because  not  made  in  writing, 
as  required  by  the  Act  of  North  Carolina  of  1806 ;  and  that  he  therefore 
assumed  to  resume  the  ownership  of  the  negroes,  and  make  a  new  gift  of 
them  to  Eleanor.  On  the  contrary,  it  appears  rather  as  the  expression  of 
his  wish  that  McKisick  should  give  the  negroes  that  had  been  considered 
as  her  mother's  property  to  Eleanor.  That  McEasick  so  regarded  it  is 
manifest  from  the  fact  that  he  promised  to  give  the  negroes  as  the  old  man 
wished.  He  considered  himself  still  as  the  owner,  but  was  willing  to  grat- 
ify his  father-in-law,  and  give  the  property  in  the  way  he  desired. 

This  view  of  the  case  is  no  way  important  except  to  explain  the  char- 
acter in  which  McKisick  subsequently  held  possession  of  the  negroes ;  for 
we  are  to  presume,  unless  there  be  satisfactory  evidence  to  the  contrary, 
that  he  continued  to  hold  in  the  character  in  which  he  acquired  the  posses- 
sion. For  this  court  has  decided  in  the  case  of  McDonald  i'.  McDonald,  8 
Yer.  145,  in  pursuance  of  the  North  Carolina  decisions  upon  the  construc- 
tion of  the  Act  of  North  Carolina  of  1806,  that  the  mere  fact  that  a  father 
puts  his  child  in  possession  of  negroes,  will  not,  no  matter  how  long  he  re- 
tains that  possession,  give  him  a  title  to  them  by  the  statute  of  limitations. 
The  reason  why  the  statute  of  limitations  does  not  run  in  favor  of  such 
possession  is,  that  the  property  [436]  is  not  held  adversely.  The  pos- 
sessor is  a  mere  bailee  for  the  owner ;  and  the  possession  is  that  of  the 
owner. 

As  to  three  of  the  negroes  now  in  dispute,  we  do  not  think  they  were 
ever  held  in  fact  by  McKisick  for  his  daughter.  Sallard,  the  grandfather, 
did  not  give  them  to  the  complainant  Eleanor,  he  only  desired  she  should 
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have  them,  and  the  defendant  promised  to  give  them  to  her.  The  very 
terms  they  use,  that  McKisick  should  give  them,  show  that  the  old  man 
did  not  understand  himself  as  resuming  his  right  to  control  them,  and  then 
as  parting  with  the  right  in  favor  of  Eleanor.  The  proof  of  McKisick's 
declaration  as  to  Eleanor's  right  to  the  negroes,  is  too  loose,  unsatisfactory, 
and  inconclusive  to  authorize  us  to  say  that  he  actually  held  them  for  her, 
adversely  to  her  grandfather. 

We  think,  therefore,  that,  as  to  these  three  negroes  and  their  increase, 
Eleanor  acquired  no  title  by  the  statute  of  limitations.  But  as  it  regards 
the  negro  Sam  we  are  of  a  different  opinion. 

This  negro  was  given  to  Eleanor  when  she  was  a  child,  and  was  placed 
in  the  possession  of  her  father  for  her.  Sallard  agreed  to  part  with  his 
right  in  favor  of  Eleanor,  and  McKisick  received  the  negro  as  hers,  and 
must  be  regarded  as  having  continued  so  to  hold  him.  It  is  absurd  to  say 
that  this  was  not  an  adverse  possession  to  the  title  of  the  grandfather ;  and, 
if  so,  it  was  the  possession  of  Eleanor,  for  whom  it  had  originally  been 
taken,  as  there  is  no  evidence  to  show  a  change  of  the  character  in  which 
it  was  first  held ;  and,  indeed,  as  that  character  could  not  have  been  changed, 
had  the  defendant  desired  it,  she  being  an  infant,  and  he  her  natural  guar- 
dian. This  possession  had  been  held  for  many  years  in  North  Carolina, 
and  for  more  than  three  years  in  Tennessee,  before  the  commencement  of 
the  suit. 

The  complainants  are  therefore  entitled  to  Sam,  and  to  an  account  for 
his  hire  from  the  time  of  Eleanor's  marriage.  McDonald  t;.  McDonald, 
8  Yer.  145. 

Reverse  the  decree^  and  decree  for  the  complainants,  as  herein  directed. 
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[437]  Husband  and  Wife.  Conveyance  of  mfe^a  land—  analogy  between  oonveyance  by 
fine,  and  statutory  deed —  Constitutional  law  —  retrospective  law  when  forbidden. 

In  the  conveyance  by  fine,  the  conusor's  acknowledgment  of  the  conasee's -right  is  the  incep- 
tion of  the  conyeyance.  The  judgment  of  the  Court  perfects  it.  From  the  last  principle 
it  follows  that,  in  the  conveyance  of  the  wife's  land,  the  acknowledgment  of  the  husband 
and  wife  need  not  be  simultaneous,  nor  by  him  before  her. 

In  the  conveyance  by  statutory  deed,  the  bargainee  has  an  inchoate  tide  by  the  signing,  seal- 
ing, and  delivering.  The  registration  makes  it  complete.  The  bargainor's  signing,  &c., 
stand  in  place  of  the  conusor's  acknowledgment;  and  the  registration,  like  the  judgment, 
accomplishes  the  conveyance.  The  bargainor's  acknowledgment  of  the  signing,  &c.,  does 
not  further  divest  his  title;  it  only  authenticates  the  signing,  &c.,  and  is  the  register's 
-warrant  for  admitting  the  deed  to  record. 

k.feme  coverVs  statutory  deed  of  her  land  more  closely  resembles  the  fine.  Her  signing,  &c., 
are  inoperative  till  acknowledged  in  court.  Her  title  is  not  inchoately  divested  till  the  sign- 
ing, &c.,  are  acknowledged.  The  acknowledgment  is  the  first  act  which  has  legal  effect, 
but  when  made  the  deed  takes  effect  from  the  signing. 
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Feme  couerVs'deed  haw  executed.  From  the  principle  that  it  is  the  husband's  signing,  &c., 
which  passes  kit  right,  and  the  wife's  acknowledgment  which  passes  hers,  it  follows  that  her 
acknowledgment,  when  made  in  a  court  having  the  right  to  take  it,  is  good  to  divest  her 
title  from  her  signing,  &c.,  by  relation ;  whether  her  husband  is  present  to  acknowledge 
at  the  same  time,  or  absent  and  ignorant  of  the  transaction;  and  though  he  never  acknowl- 
edged his  signing,  &c. 

Retroactive  Law.  From  the  principle  that  the  bargainor's  title  is  incboatelj  divested  by  the 
execution  of  the  deed,  and  that  the  acknowledgment  or  probate  of  the  execution  has  not 
effect  further  to  divest  it,  but  only  entitles  it  to  registration,  it  follows  that  statutes  validat- 
ing imperfect  acknowledgments  and  probates,  are  not  unconstitutional  thpugh  retroactive, 
because  they  do  not  affect  rights,  but  only  evidence  of  facts.  [Ace.  Rainey  v.  Gordon, 
6  H.  846 ;  Jackson  v.  Dillon,  2  Tenn.  261 ;  Matthewson  v.  Spencer,  4  Sn.  883.] 

Chancery.  Deed  when  cancelled  for  fraud  or  turprite,  or  not  To  set  aside  B.feme  coterVt 
deed  of  her  land  on  the  ground  of  surprise  in  her  privy  examination,  whereby  she  was  in- 
duced to  acknowledge  her  signing,  &c.,  unadvisedly  and  improvidently,  the  proof  should 
be  clear,  credible,  and  satisfactory,  especially  after  the  lapse  of  twenty  years. 

The  State  of  North  Carolina,  by  patent,  No.  380,  dated  July  26,  1798, 
granted  to  Euphemia  Parnell  six  hundred  and  forty  acres  of  land  on 
Cumberland  River,  opposite  Nashville.  The  grantee  was,  at  the  date  of 
the  patent,  quite  young,  and  soon  aflerwards  removed  from  Nashville  to 
Wythe  county,  Virgirfia,  in  company  with  her  mother,  upon  whose  pre- 
emption right  the  grant  was  founded.  In  Wythe,  Euphemia  intermarried 
with  Hugh  Montgomery.  On  the  12th  of  April,  1797,  Montgomery  and 
his  wife  joined  in  a  deed  of  [438]  conveyance  of  the  land  to  one  Moses 
Austin.  Two  days  afterwards,  she  was  privily  examined  in  Wythe  County 
Court,  as  the  record  has  it,  '<  respecting  her  dower  in  said  land,"  her  hus- 
band having  already  acknowledged  the  deed  in  said  court ;  and  she  acknowl- 
edged that  she  was  ^^  willing  that  said  deed  should  be  recorded  in  the 
County  Court  of  Davidson,"  Tennessee.  Austin  conveyed  the  land  to  one 
Sandford,  who,  on  the  25th  of  October,  1797,  conveyed  it  to  William  Hob- 
son.  The  deed  from  Montgomery  and  wife,  however,  remained  in  the  con- 
dition above  described  till  the  11th  of  December,  1807,  when  it  and  the 
privy  examination  taken  in  Wythe,  which  had  been  indorsed  upon  it  by 
the  clerk,  were  registered  in  the  register's  office  of  Davidson. 

On  the  4th  of  March,  1814,  Lemuel  P.  Montgomery,  the  eldest  son  of 
Mrs.  Euphemia  Montgomery,  made  his  last  will  and  testament,  making 
certain  dispositions  for  the  support  of  his  mother  and  her  family,  and  for 
the  education  of  his  brothers,  she  and  they  having  been  reduced  by  the 
improvidence  of  Hugh  Montgomery  to  a  state  of  great  destitution.  James 
Trimble,  Jenkin  Whiteside,  and  Thomas  McCorry  were  appointed  execu- 
tors of  this  win ;  and  it  was  enjoined  upon  them  to  protect  and  advise  the 
testator's  family.  He  was  slain  in  the  battle  of  Tehopeka,  on  the  27th  day 
of  March,  1814.  Immediately  afterwards,  Trimble  and  Whiteside  proved 
the  will,  and  took  upon  themselves  the  trusts  thereof. 

In  1816,  William  Hobson  died,  having  made  his  will,  in  which  he  devised 
the  lands  above  mentioned  to  his  three  sons,  John,  William,  and  Nicholas. 
The  last,  in  the  fall  of  1817,  employed  Trimble  to  procure  the  privy 
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examiDation  of  Mrs.  Montgomerj,  who  then  resided  in  Campbell  county, 
Tennessee,  with  a  view  to  the  registration  of  the  deefd  anew  in  Davidson. 
Trimble  placed  the  deed,  for  that  purpose,  in  the  hands  of  James  McCamp- 
bell,  Esq.,  of  Kingston,  who  had  habitually  acted  as  the  attorney  and  coun- 
sellor-at-law  of  Mr.  and  Mrs.  Montgomery.  On  the  3d  of  December,  Mc- 
Campbell  applied  to  Mrs.  Montgomery  to  go  into  the  County  Court  of 
Campbell,  then  in  session,  to  make  the  acknowledgment.  Montgomery  was 
then  absent  from  home  on  a  journey,  and  had  been  for  some  months.  To 
McCampbell ''  she  did  not  appear  to  [439]  understand  any  thing  about  it, 
and  said  that  she  did  not  know  what  interest  she  had  in  the  land  claimed, 
and  seemed  unwilling  to  acknowledge  the  deed."  She  sent  to  her  son-in- 
law,  Charles  Masey,  to  inform  her  about  it.  Masey  said  that  he  could  give 
her  no  information  on  the  subject  However,  she  made  the  acknowledg- 
ment of  record;  it  was  indorsed  by  the  clerk  on  the  deed,  and  duly 
certified ;  and  the  deed,  with  its  indorsements,  was  again  registered  in  the 
register's  oflice  of  Davidson,  on  the  20th  of  May,  1818 ;  and  the  third  time, 
on  the  4th  of  July,  1834. 

Hugh  Montgomery  died  on  the  3d  of  June,  1833,  and  Mrs.  Montgomery 
in  January,  1834,  intestate. 

On  the  16th  day  of  December,  1834,  an  action  of  ejectment  had  been 
commenced  in  the  Circuit  Court  of  Davidson,  by  the  heirs-at-law  of 
Euphemia  Montgomery,  against  the  persons  in  possession  of  the  land,  being 
the  devisees  of  William  Hobson  and  those  claiming  under  them.  Fending 
this  action  of  ejectment,  namely,  on  the  24th  of  May,  1834,  the  lessors  of 
the  plaintiff  in  the  ejectment  filed  their  bill  in  the  Chancery  Court  at  Frank- 
lin, against  the  defendants  in  the  ejectment,  stating  the  facts  above  recited ; 
charging  that  the  deed  of  April  12, 1797,  and  especially  the  privy  examina- 
tion of  Mrs.  Montgomery  of  December  2,  1817,  were  obtained  by  fraud 
and  surprise,  and  were  void ;  and  that  the  defendants  ought  to  be  enjoined 
from  reading  said  deed  in  their  defence  to  said  action ;  that  it  ought  to  be 
delivered  up  and  cancelled  as  fraudulent  and  void ;  and  praying  for  relief 
accordingly. 

The  defendants  severally  filed  their  answers,  in  which  the  title  of  William 
Hobson  was  deducted  from  Euphemia  Farnell,  as  above  stated.  But  they 
insisted  that  William  Hobson  was  a  purchaser,  without  notice  of  any  claim 
or  title  whatever  to  said  land  by  any  other  person  or  persons,  except  Sand- 
ford,  his  vendor,  to  whom  he  gave  for  it  $2400,  a  full  and  valuable  con- 
sideration. They  averred  that  Hobson  bad,  immediately  after  his  purchase, 
taken  possession  of  the  land,  which  possession  had  been  continued  till  the 
time  of  filing  the  answer,  and  they  relied  upon  lapse  of  time  in  bar  of  the 
relief  prayed  for  in  the  bill.  They  denied  that  any  advantage  had  been 
taken  of  Mrs.  Montgomery,  or  any  fraud  committed  [440]  upon  her  rights, 
or  that  she  was  surprised  or  inveigled  into  the  privy  examination  com- 
plained of.    They  insisted  that  by  the  Act  of  1822,  c.  12,  the  deed  of  April 
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12,  1797,  of  Montgomery  and  wife  to  Austin  was  good  and  valid  to  pass 
his  title  to  the  land ;  that  the  same  was  also  valid  by  the  Act  of  1807,  c.  85 ; 
that  as  to  Mrs.  Montgomery  the  deed  was  valid  by  the  Acts  of  1715, 
c.  28 ;  1751,  c.  3 ;  1813,  c.  79  ;  and  1821,  c.  61,  whereby  they  had  a  good, 
perfect,  and  legal  title  in  fee-simple  to  the  land.  They  also  relied  upon  the 
various  acts  of  limitations  of  the  States  of  North  Carolina  and  Tennessee 
of  1715,  1797,  and  1819,  they  and  those  under  whom  they  claim  having 
been  in  possession  of  the  deed,  claiming  it  in  fee-simple,  more  than  thirty 
years  before  the  commencement  of  the  suit. 

There  was  in  the  record  a  large  mass  of  irrelevant  testimony,  relating  to 
points  which  were  not  discussed  by  counsel  or  noticed  by  the  Court.  The 
testimony  relative  to  the  privy  examination  of  1817,  consisted  of  the 
depositions  of^  James  McCampbell  and  Charles  Masey,  both  of  which  are 
stated  in  substance  in  the  opinion  of  the  Supreme  Court. 

The  cause  was  heard  by  Chancellor  Bramlitt  at  October  term,  1838 ; 
and  his  Honor  being  of  opinion  that  the  privy  examination  of  1817  was 
obtained  by  surprise,  and  was  made  unadvisedly  and  improvidently,  and 
was  consequently  not  binding  in  law  or  equity  upon  Mrs.  Montgomery  or 
her  heirs ;  that  the  deed,  as  executed  in  1797,  did  not  divest  her  of  title, 
and  had  not  been  by  subsequent  legislation  invested  with  that  efficacy, 
ordered  it  to  be  delivered  up  and  cancelled,  and  enjoined  the  defendants 
from  setting  it  up  against  the  complainants,  or  those  claiming  under  them, 
and  from  reading  it  on  the  trial  of  the  action  of  ejectment 

The  defendants  appealed  in  error. 

Neil  S.  Brown,  W.  Brown,  Cook  and  Meigs,  for  the  complainants, 
said:  1.  That  the  deed  of  April  12,  1797,  was  the  act  of  the  husband 
only.  Co.  Litt.  326  a.  At  common  law,  the  husband's  feoffment  of  the 
wife's  land,  was  a  discontinuance,  and  put  the  wife  to  her  action  of  cut  in 
vita.  Litt  §  594.  The  statute  of  32  H.  VIII.  c  28^  §  6,  which  is  in  force 
in  Tennessee,  —  see  Martin's  Statutes,  127,  2  Sts.  at  [441]  Large,  291, 
Kuffhead's  ed.,  —  altered  this  rule  of  the  common  law,  by  providing,  in 
substance,  that  the  husband's  alienation  should  do  no  more  than  convey 
his  interest     10  Johns.  345 ;  20  Johns.  301 ;  3  Monroe,  245. 

Though  Mrs.  Montgomery  signed  this  deed  and  was  examined  in  Wythe 
County  Court,  yet  for  two  reasons  this  signing  and  examination  are  in- 
operative and  void:  1.  Because,  on  the  face  of  the  certificate  of  exami- 
nation, dower  only  purports  to  be  conveyed.  7  Monroe,  661.  2.  Because 
there  was  then  no  law  of  Tennessee  authorizing  such  privy  examination. 

2.  The  privy  examination  of  December,  1817,  in  Campbell  County 
Court  was  also  inoperative  and  void  because  the  husband  was  absent,  and 
there  was  no  legal  evidence  before  that  court  that  the  paper  presented  was 
his  deed. 

To  inake  that  deed  with  the  privy  examination  operate  the  translation  of 
the  fee  to  Moses  Austin,  the  husband  must  have  been  present,  2  Kent, 
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150-154,  and  must  have  joined  his  wife  in  re-execnting  it.  What  is  an 
efifectual  joining  of  husband  and  wife  to  bar  her  of  her  dower  or  transfer 
her  fee,  see  discussed  by  Parsons  in  Fowler  v.  Shearer,  7  Mass.  14 ;  and 
by  Story,  3  Mason,  349-358 ;  4  Mason,  283 ;  5  Mason,  67.  In  these 
books  the  reason  is  assigned  why  the  husband  and  wife  must  join  in  the 
act ;  that  is,  both  be  present,  giving  a  simultaneous  assent  But  the  rea- 
son is  given  in  the  concrete.  Kent  gives  the  reason  in  the  form  of  an 
abstract  proposition  deduced  from  those  cases  and  others. 

The  void  and  inoperative  deed  and  privy  examination  of  April  12,  1797, 
cannot  be  helped  by  the  relation  of  the  examination  of  1817  to  it  (Jack- 
son V.  Stevens,  16  Johns.  110;  Doe  v,  Howland,  8  Gowen,  277)  ;  because, 
being  void,  there  was  no  legal  entity  to  which  it  could  relate,  and,  as  an 
independent  act,  it  was  void  for  want  of  the  husband's  concurrence. 

3.  But  much  the  strongest  reason  why  the  examination  of  1817  is  in- 
operative is  to  be  found  in  the  words  of  the  Acts  of  1715,  c  28,  and  1751, 
c  3,  which,  duly  considered,  have  but  one  sense,  and  that  sense  is  that  the 
husband  and  wife  [442].  must  join  or  concur  in  the  same  simultaneous 
act,  which,  when  analyzed,  consists  of  the  following  parts :  — 

1.  The  husband  and  wife  present  themselves  to  the  Ck)urt,  and  their  pur- 
pose to  execute  a  deed  to  convey  her  estate  is  announced.  2.  The  deed  is 
produced  bearing  their  signatures  respectively.  3.  The  Court  directs  one 
or  more  of  its  members  to  examine  her  apart  from  her  husband,  to  ascer- 
tain whether  her  assent  was  voluntary,  &c.  4.  The  result  is  announced  to 
the  Court  5.  And  thereupon  the  joint  acknowledgment  of  the  husband 
and  wife  is  taken  before  the  Court 

These  several  acts  being  done,  all  the  words  of  the  statutes  are  satisfied. 
See  3  Dev.  319,  320.  To  this  purpose  a  host  of  authorities  may  be  ad- 
duced, some  of  which  are  the  following :  — 

North  Carolina.  Whitehurst  v.  Hunter,  2  Hay.  401 ;  Robison  v. 
Barfield,  2  Murphy,  390 ;  Burgess  v.  Wilson,  2  Devereux,  306,  how  the 
deed  is  to  be  acknowledged ;  Cloud  v.  Webb,  3  Id.  317  ;  Barfield  v.  Combs, 
4  Id.  514,  manner  of  proving  the  deed  particularized ;  Fenner  v.  Jasper, 
I  D.  &  B.  34 ;  Lucas  v.  Cobb,  1  Id.  228 ;  Sutton  r.  Sutton,  1  Id.  582 ; 
deed  is  first  to  be  proved  as  to  both  husband  and  wife,  and  then  her  private 
examination  is  to  be  had,  &c. 

South  Carolina.     Hillegas  v.  Hartley,  1  Hill,  106. 

Maryland.  Lewis  v.  Waters,  3 ^Harris  <&  McH.  430  ;  Robins  v.  Bush, 
1  Id.  50 ;  Hammond  v.  Brice,  1  Id.  322 ;  Webster  v.  Hall,  2  Id.  19  ;  Flana- 
gan V.  Young,  2  Id.  38. 

Vermont.     Harmon  r.  Taft,  1  Tyler,  6. 

Kentucky.  3  Monroe,  245 ;  Deathridge  v.  Woodruff,  7  Monroe,  661, 
certificate  as  to  dower,  similar  to  clerk  of  Wythe's  certificate ;  2  J.  J.  Mar- 
shall, 359 ;  3  Id.  243,  244 ;  3  Dana,  289  ;  Millar  v.  Shackleford,  a  very 
important  and  well  reasoned  case.     Effect  of  husband's  alienation  of  wife's 
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land.  Redelivery  by  wife  after  diBcoverture.  See^  on  this  last  point,  9  Serg. 
&  R.  276 ;  5  Serg.  &  R.  535. 

New  Yore.  10  Johnson,  435;  16  Id.  110;  20  Id.  301;  8  Cowen, 
277. 

They  also  insisted  that  the  privy  examination  of  Mrs.  Montgomery,  in 
1817,  was  improvidently  obtained  ;  and  upon  this  [443]  point  they  relied 
chiefly  upon  the  case  of  Evans  v,  Llewellin,  1  Cox,  333,  to  which  purpose 
they  also  cited  1  Story's  Eq.  §§  120,  251 ;  2  Sch.  &  Lef.  456,  462 ;  Wright 
V.  Cadogan,  2  Eden,  239  ;  2  Story's  Eq.  §§  1391-1393,  1265 ;  1  Vernon,  19 
note,  as  to  case  in  Cox;  Id.  32;  6  Yes.  338  ;  14  Id.  215.  They  said  it 
was  not  necessarv  to  show  in  such  a  case  that  there  had  been  actual  fraud, 
circumvention,  and  deceit.  No  inveigling  was  necessary.  It  was  sufficient 
if  the  woman  was  not  duly  and  fully  informed ;  if  she  was  hurried  into  the 
business  ;  if  she  did  not  consult  her  friends  capable  of  advising  her.  And 
they  strenuously  insisted  that  the  case  in  Cox  was,  by  many  degrees,  a 
stronger  case  than  Mrs.  Montgomery's. 

They  went  into  a  critical  examination  of  the  several  statutes  relied  upon 
in  the  defendant's  answer  as  validating  their  title,  with  the  view  of  prov- 
ing that  none  of  them  could  have  that  effect. 

E.  H.  EwiNG,  S.  H.  Lauohlin,  James  Campbell,  and  F.  B.  Fogg,  for 
the  defendants,  said :  It  is  true  there  was  no  law  in  existence  at  the  time 
authorizing  the  acknowledgment  in  Wythe  county,  but  since  then  the  fol- 
lowing statutes  have  been  passed,  making  valid  that  acknowledgment  so 
far  as  Hugh  Montgomery  was  concerned ;  viz.,  the  Act  of  1797,  c  43 ; 
1807,  c.  85;  1822,  c.  12,  and  if  these  acts  do  not  apply  to  the  acknowl- 
edgment of  Euphemia  Montgomery,  at  least  the  Act  of  1821,  c.  61,  does 
apply  to  it.  These  acts,  though  retrospective,  are  not  void  or  unconstitu- 
tional ;  they  only  change  the  rules  of  evidence,  but  do  not  affect  the  rights 
of  parties ;  they  contain  provisions  in  favor  of  subsequent  purchasers,  who 
would,  at  all  events,  be  protected  without  such  provisions.  But  the  two 
first  are  said  not  to  be  retrospective  by  their  terms ;  we  think,  however, 
that  they  are,  as  will  fully  appear  from  their  scope  and  incidents.  The 
third,  it  is  admitted,  is  retrospective  by  its  terms,  and  makes  the  deed  good 
as  to  Hugh  Montgomery  if  constitutional ;  as  to  its  constitutionality,  see 
Cooke,  431 ;  1  Yer.  13 ;  2  Tenn.  345 ;  Peck,  17,  266 ;  1  Kent's  Comm. 
456  ;  16  Mass.  245 ;  8  Peters,  88 ;  16  Serg.  <&  B.  35 ;  10  Serg.  <&  R.  25 ; 
Mercer  v.  Watson,  1  Watts,  330 ;  Langhorn  v.  Hobson,  [444]  4  Leigh, 
224 ;  Todd  v.  Baylor,  Id.  498.  It  is  said,  however,  that  if  the  Act  of  1822 
does  make  Hugh's  acknowledgment  valid,  that  it  makes  it  valid  only  from 
the  date  of  that  statute,  and  does  not  relate  so  as  to  authorize  the  acknowl- 
edgment by  the  wife  before  the  Wythe  County  Court,  that  court  at  the 
time  having  no  power  to  take  either  the  probate  or  acknowledgment  of  the 
husband,  and  therefore  having  no  legal  evidence  of  his  assent  to  the  wife's 
deed ;  so  that,  supposing  the  Act  of  1821  to  make  in  proper  cases  the  ex- 
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amination  of  a  feme  covert,  previouslj  taken,  good,  yet  that  this  exami- 
nation was  improperly  taken  for  want  of  the  only  legal  evidence  of  the 
husband's  assent  We  answer  that,  when  the  Act  of  1821  makes  the  ac- 
knowledgment of  Hugh  good,  it  is,  except  as  to  subsequent  purchasers, 
as  if  that  statute  had  been  passed  previous  to  the  act  that  it  confirms,  and 
conferred  the  authority  incident  to  its  enactments.  It  is  said,  though,  that 
if  Hugh's  acknowledgment  be  valid,  and  does  relate  so  far  as  his  assent  is 
concerned,  that  still  the  Court  of  Wythe  had  no  power  because  of  his  as- 
sent merely  to  take  this  acknowledgment ;  to  this  we  say  that  her  acknowl- 
edgment was  confirmed  and  made  good  by  the  Act  of  1821,  c  61.  This 
statute,  it  is  said,  relates  only  to  acknowledgments  in  the  State ;  we  say 
the  words  are  general,  and  provide  for  the  cases  of  acknowledgments  by 
femes  cover}  everywhere  in  the  United  States,  though  the  previous  part  of 
the  statute  provides  only  for  cases  of  probates  or  acknowledgments  in  the 
State,  and  for  the  reason  that  the  cases  of  probates  and  acknowledgments 
by  others  out  of  the  State  were  already  provided  for,  and  that  of  femes 
covert  was  not 

Again,  we  say  that  if  this  probate  in  1797  was  defective,  the  acknowl- 
edgment of  the  feme  in  1817  remedies  the  defects.  This  was  not  good 
say  our  opponents :  1st  Because  the  husband  and  wife  did  not  acknowl- 
edge together,  and  the  husband  was  in  fact  absent,  and  they  refer  to  the 
mode  of  acknowledgment  in  fines,  and  to  a  case  in  2  Devereux's  Reports, 
decided  upon  the  Acts  1715,  c  28,  and  1751,  c.  3.  We  say  that  the  prac- 
tice upon  fines  should  not  be  quoted,  as  it  was  to  get  rid  of  the  diificulties 
of  that  mode  of  passing  [445]  estates  that  our  acts  were  passed.  But 
let  us  see  what  was  the  mode  of  acknowledgment  in  fines,  4  Gomyns,  308, 
309  and  note ;  5  Cruise,  87,  and  what  absence  is  meant.  The  case  in  Dev- 
ereux  does  not  apply.  But  the  Act  of  1813,  which  speaks  of  probate  or 
acknowledgment,  rids  us  of  this  difficulty,  as  it  manifestly  contemplates, 
in  some  instances,  the  absence  of  her  husband,  and  always  where  a  com- 
mission is  to  be  sent  he  may  be  absent ;  but  why  be  present,  and  how  near  ? 
His  assent  is  shown  by  previous  acknowledgment  or  probate,  and  the  object 
of  these  laws  is  to  protect  the  wife  against  the  wiles  or  violence  of  the  hus- 
band, and  not  against  the  fraud  or  force  of  others ;  his  absence  is  expressly 
required  upon  the  privy  examination,  and  how  would  his  presence  avail 
her  ?  Against  whom  ?  But,  say  the  gentlemen,  at  least  the  probate  must 
be  in  the  same  court,  and  why  ?  If  a  legal  probate  be  made,  it  is  a  record 
and  imports  the  truth ;  it  carries  the  estate  of  the  husband.  If  the  hus- 
band's presence  is  not  necessary,  the  evidence  of  his  assent  was  as  strong 
by  the  Wythe  county  record  as  it  would  have  been  by  our  own.  See  as 
to  probate's  acknowledgments  hj  femes  covert,  4  Randolph,  468  ;  1  Yer.  413. 

It  is  urged  here  also  again,  that  the  probate  in  Wythe,  not  being  legal  in 
1817  as  to  Hugh  Montgomery,  the  Court  of  Campbell  had  no  evidence  of 
the  husband's  assent,  and  no  authority  to  take  the  acknowledgment    We 
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Bay  that  it  was  legalized  by  the  Acts  of  1797  and  1807,  and  that  if  this 
were  not  so,  that  the  Act  of  1822  had  a  retroactive  effect,  and  made  it 
good  from  its  date  both  as  to  this  and  for  all  other  purposes,  except  as  to 
subsequent  purchasers,  and  reiterate  our  argument  in  regard  to  the  wife's 
acknowledgment  in  Wythe,  then,  we  conclude  that  no  valid  objection  can 
be  made  as  to  the  form  of  this  probate  and  acknowledgment. 

The  charge  of  fraud,  or  surprise,  contained  in  the  second  objection  to  our 
deed,  is  about  such  an  one  as  might  be  made  in  regard  to  the  deed  of 
almost  any  feme  covert.  That  women  have  been,  and  always  will  be, 
ignorant  of  business,  and  their  rights  too,  may  be  in  some  measure  expected 
while  the  present  state  of  society  exists,  and  that  even  after  the  most 
studied  explanations ;  their  education,  and  the  situations  they  are  expected 
to  occupy  in  the  community,  naturally  abstract  them  [446]  from  the  bustle 
and  concerns  of  busy  life.  When  we  come,  then,  to  decide  upon  their  acts, 
we  must  do  so  in  reference  to  this  state  of  things,  otherwise  the  safeguards 
intended  to  be  thrown  around  them  may  be  made  instruments  for  the 
accomplishment  of  the  most  extensive  and  glaring  injustice.  They  are 
permitted  to  act,  and  those  acts  cannot  frequently  be  examined  into  for  a 
great  length  of  time  after  they  have  taken  place.  If,  then,  for  their  benefit, 
or  that  of  their  heirs,  we  are  to  extinguish  space  and  time,  and  adhere  to 
the  ordinary  rules  that  apply  to  the  transactions  of  men,  which  are  speedily 
inquired  into,  we  may  uproot  the  very  foundations  of  the  rights  of  property. 
Are  we  to  look  back  through  a  vista  of  time,  and  regard  the  objects  there 
seen  as  if  immediately  before  our  eyes  ?  Are  we,  contrary  to  our  common 
sense,  to  look  at  women  as  we  would  at  men,  and  require  of  them,  in  the 
transaction  of  business,  the  same  unhesitating  promptitude  and  activity? 
If  we  are,  it  will  throw  great  obstacles  in  the  way  of  that  free  and  unre- 
stricted transfer  of  property  which  it  has  been  the  object  of  our  institutions 
to  advance. 

This  surprise,  or  fraud,  is  alleged  to  have  taken  place  twenty  years  ago, 
and  for  its  proof  depends  on  human  testimony.  Will  this  court  look  at 
the  transaction  as  one  of  yesterday?  No  statute  of  limitations,  to  be  sure, 
applies,  nor  ought  lapse  of  time,  if  the  wife  had  not  joined  in  the  deed,  and, 
by  not  doing  so,  kept  those  in  possession  always  on  their  guard.  But  by 
joining  she  has  encouraged  improvements,  prevented  perpetuation  of  tes- 
timony, and,  in  fact,  perhaps  permitted  the  real  truth  to  escape  through 
deaths  and  the  infirmity  of  human  memoiy.  She  did  not  complain,  and 
certainly  was  not  prevented  from  taking  steps  by  the  husband,  ^^  who,"  says 
the  bill,  ^'though  he  would  not  sue,  yet  was  not  unwilling  that  others 
should."  Married  women  are  not  protected  in  frauds,  and  her  silence  dur- 
ing all  this  time  has  certainly  effected  a  gross  injury  to  these  defendants, 
who  were  all  this  time  improving,  buying,  selling,  and  building  hopes 
upon  the  land,  wasting  upon  it  sweat  and  toil  sufficient  to  have  made  com- 
petent fortunes,  perhaps,  in  some  other  quarter. 
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Under  the  circumstances  of  this  case,  it  would  seem,  that  the  general  rule 
of  law  should  apply ;  at  least  that  without  [447]  strong  evidence  the  Court 
will  not  impute  fraud,  after  a  great  length  of  time.  See  Charter  v.  Smith, 
8  Dessaus.  12;  Meredith  v.  Nichols,  1  A.  K.  Marshall,  600;  Shelby  r. 
Shelby,  Cooke,  181 ;  2  Sch.  &  Lef.  56.  What  testimony  may  we  not  have 
lost  ?  Trimble  is  dead,  the  justices  of  the  County  Court  are  not  to  be  had, 
and,  if  so,  the  matter  may  have  totally  escaped  their  recollection ;  any  one 
who  saw  or  heard  Mrs.  M.  speak  of  this  matter  is  not  now  within  the  reach 
of  defendants ;  in  &ct  all  the  objections  apply  here  that  ordinarily  do  to 
charges  of  stale  frauds.  But  let  us  look  at  this  as  a  charge  of  fraud  or 
surprise  of  a  late  date,  and  see  then  how  the  matter  appears.  The  wit- 
nesses, to  prove  the  surprise,  are :  first,  McCampbell,  a  witness,  according  to 
the  proof,  with  impaired  faculties  and  memory ;  and,  second,  an  interested 
witness,  at  least  to  the  extent  of  getting  a  fortune  for  his  children.  What 
they  have  proved  so  fieur  as  it  is  to  be  relied  on,  with  the  makeweights  to  be 
added  to  their  proof,  will  be  examined  in  argument.  Take  it  altogether, 
and  apply  it  to  this  case  as  one  of  yesterday,  and  we  do  not  think  it  suffi- 
cient to  make  out  a  case  of  surprise,  even  suppose  that  Mrs.  M.  had  been 
there  making  the  bargain  for  her  land.  The  case  in  1  Coxe,  333,  is  stronger 
than  this,  and  has  the  ingredient  also  of  gross  inadequacy  of  price.  See 
1  Story's  Eq.  132,  and  254-256,  and  note.  Here  was  a  full  consideration ; 
at  least  such  is  the  presumption,  there  being  no  proof  to  the  contrary. 

But  the  charge  of  fraud  is  not  here,  that  she  was  cheated  in  a  bargain  or 
surprised  out  of  her  property  in  a  trade ;  but  that,  being  ignorant  and  hur- 
ried, she  made  an  admission  of  what  she  had  previously  done.  Did  her 
surprise  or  ignorance  tend  to  make  her  state  an  untruth  ?  I  suppose  not ; 
then  they  might  have  existed  and  been  perfectly  harmless.  What  is  an 
acknowledgment  of  a  deed  by  a  feme  covert  f  It  is  an  admission  of  record 
of  what  had  been  previously  done,  tt  is  a  mode  of  proof.  To  be  sure,  it 
is  the  only  mode  of  proof  of  her  deed,  still  it  is  but  proof  at  last.  How 
does  it  speak  ?  Not  in  words  of  the  present,  but  of  the  past.  The  feme 
does  not  now  pass  her  estate ;  she  says,  <'  I  have  signed,  sealed,"  &c.  The 
proof  is  guarded  in  regard  to  her,  and  no  one  [4483  ^^^^  report  her :  she 
reports  herself;  but  her  acknowledgment  does  not  differ  in  fact  from  her 
husband's.  He  in  effect  says,  I  did  this  freely,  and  there  is  no  suspicion 
thrown  upon  that ;  then  the  end  of  the  law  is  answered  if  that  be  proved  by 
legal  testimony.  I  can  well  suppose  cases  where  an  acknowledgment  would 
be  invalid  for  fraud.  Threats  and  promises  might  induce  a  falsehood ;  mere 
imbecility  might  But  Mrs.  M.  acted  ^  with  fear,  care,  and  thought."  If 
she  recollected  the  fisict  that  she  did  sign  and  seal  this  instrument  freely, 
and  so  stated  it,  it  is  all-sufficient.  It  is  attempted  to  affect  this  view  of 
the  case  by  some  New  York  decisions.  16  Johns.  110,  and  20  Johns.  301. 
But  these  cases  do  not  sustain  the  gentlemen :  Ist.  Because  the  statute  of 
New  York  is  totally  different  from  ours;  see  3  Sheppard's  Touchstone, 
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190 ;  and  2d.  Because  they  decide  merelj  that  the  deed  does  not  take  effect 
until  acknowledgment,  or  does  not  relate  to  its  date ;  there  are  some  ohiter 
dicta  which  may  or  may  not  be  true  under  the  statute  of  that  State.  But, 
under  our  statute,  we  say  that  signing  and  sealing  are  part  of  the  trans- 
action by  which  a  married  woman  transfers  her  estate ;  that  at  least  the 
transfer  is  inchoate  when  the  feme  comes  into  court,  and  that  the  remidnder 
of  the  transaction  requires  only  recollection,  veracity,  and  freedom  from 
fear,  and  that,  if  these  exist,  fraud  cannot  be  predicated  of  an  acknowledg- 
ment by  a  married  woman.  Upon  the  whole,  therefore,  we  conclude  that 
the  deed  and  probate  are  valid  in  form,  and  are  not  affected  by  fraud  or 
surprise. 

The  case  in  Taunton,  87,  referred  to  by  Mr.  Meigs,  was  the  case 
of  an  assignment  by  operation  of  law,  the  husband  being  a  bankrupt, 
and  as  to  him  of  course  in  invitum.  And  his  assent  was  not  given,  so  that 
he  might  enter  and  bar  the  fine :  there  was  no  fine,  no  acknowledgment 
by  the  husband,  nor  any  joining  of  any  kind  by  husband  and  wife. 

TuRLET,  J.,  delivered  the  opinion  of  the  Court  —  This  bill  is  filed  by 
the  complainants,  the  heirs-at-law  of  Euphemia  Montgomery,  to  have 
a  deed  of  bargain  and  sale  executed  by  her  and  her  husband,  Hugh 
Montgomery,  to  [449]  Moses  Austin,  for  a  tract  of  land  containing  six 
hundred  and  forty  acres,  lying  in  Davidson  county.  State  of  Tennessee, 
the  same  having  been  her  individual  property,  delivered  up  to  be  can- 
celled, they  contending  that  the  same  is  void,  because  it  was  never  exe- 
cuted according  to  the  forms  of  law,  or,  if  it  were,  that  it  was  so  procured 
to  be  done  by  fraud  and  surprise. 

The  facts  of  the  case  are  shortly  these.  Euphemia  Montgomery  was 
the  legal  owner  of  the  tract  of  land  in  dispute  by  a  grant  from  the  State 
of  North  Carolina,  issued  to  her  in  her  own  name ;  and  being  such  own- 
er, she,  in  conjunction  with  her  husband,  did,  on  the  12th  day  of  April, 
1797,  in  the  county  of  Wythe,  State  of  Virginia,  the  place  of  her  residence, 
execute  a  deed  of  bargain  and  sale  for  the  same  to  Moses  Austin,  for  the 
consideration  as  therein  expressed  of  $640.  On  the  same  day  this  deed 
of  conveyance  was  acknowledged  by  her  husband,  Hugh  Montgomery,  in 
the  County  Court  of  Wythe,  and  a  commission  directed  to  take  her  privy 
examination  as  to  the  relinquishment  of  her  right  of  dower  in  the  land 
sold.  This  commission  never  issued,  but  on  the  14Ui  day  of  April,  1797, 
she  came  into  said  court  and  was  privily  examined,  in  which  examination 
she  acknowledged  that  she  was  willing  that  the  deed  of  bargain  and  sale  to 
Moses  Austin  should  be  recorded  in  the  County  Court  of  Davidson,  State 
of  Tennessee.  In  this  situation  this  deed  of  conveyance  remained  until 
the  December  term,  1817,  of  the  County  Court  of  Campbell  county.  State 
of  Tennessee,  when,  at  the  instance  and  request  of  Nicholas  Hobson,  one  of 
the  defendants,  she,  in  the  absence  of  her  husband,  went  into  open  court  iand 
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acknowledged  that  she  had  executed  said  deed  freely,  volantarily,  and  with- 
out compulsion  from  her  husband. . 

The  reasons  upon  which  this  deed  of  conveyance  is  sought  to  be  can- 
celled are  resolved  into  the  propositions :  1.  That  it  has  never  been  exe- 
cuted as  the  law  directs,  and  has  not  therefore  passed  the  estate ;  and  2. 
That  if  it  be,  such  execution  was  acquired  by  fraud  and  imposition,  advan- 
tage having  been  taken  of  a  feme  covert  in  procuring  the  acknowtedgment 
of  the  deed  in  the  absence  of  her  husband. 

[450]  In  the  decision  of  the  first  proposition,  it  is  necessary  to  ascer- 
tain what  are  the  rights  of  a  feme  covert  to  her  real  estate,  and  how  she 
may  part  from  it  The  lands  of  a  wife  belong  to  her  notwithstanding  her 
coverture,  the  husband  having  acquired  nothing  but  the  right  to  receive  the 
rents  and  profits  during  the  marriage,  and  a  contingent  tenancy  by  the 
courtesy,  provided  he  survive  her.  By  the  provisions  of  the  common  law 
this  right  of  the  wife  can  only  be  conveyed  by  the  assurance  of  a  fine  or 
common  recovery,  —  her  deeds  of  every  kind  and  description  being  held 
to  be  absolutely  void.  The  reason  for  this  distinction  between  the  modes 
of  conveyancing  obviously  results  from  the  fact  that  the  wife  is  under  the 
power  and  protection  of  her  husband,  and  is  therefore  supposed  to  have  no 
controlling  will  of  her  own,  and  therefore  cannot  protect  her  estate  from 
his  rapacity,  if  she  were  permitted  to  convey  it  by  the  ordinary  forms  of 
assurance,  inasmuch  as  they  are  executed  privately,  and  of  consequence 
there  can  be  no  certainty  that  she  has  acted  freely  and  voluntarily,  and  not 
by  his  compulsion. 

But  inasmuch  as  this  disability  to  contract  so  as  to  bind  herself  does  not 
arise  from  a  want  of  discretion,  but  because  of  her  social  obligation  to  her 
husband,  she  is  permitted  to  do  so  where  her  rights  can  be  protected,  and 
when  reason  and  justice  dictate  a  departure  from  the  rule.  Therefore  she 
may  dispose  of  her  estate  by  fine  or  recovery,  they  being  conveyances  of 
record  which  cannot  be  passed  but  by  her  consent,  ascertained  by  the  ex- 
amination of  the  court  before  which  the  proceedings  are  instituted.  Nev- 
ertheless, to  constitute  a  valid  conveyance  by  fine  and  recovery  from  a 
feme  covert  the  husband  must  be  a  party  thereto,  because  of  his  limited 
rights  in  her  estate,  and  because  he  is  her  legal  protector  against  fraud  and 
imposition.  We  then  have  the  examination  of  the  wife  by  the  Court  as  to 
her  consent  to  the  disposal  of  the  estate  to  protect  her  from  the  undue  in- 
fluence or  violence  of  her  husband;  and  the  consent  of  the  husband,  as 
expressed  by  his  joining  with  his  wife  in  the  assurance,  to  protect  him 
from  a  destruction  of  his  right  in  her  estate,  and  to  secure  her  against  the 
fraud  and  imposition  of  others. 

This  is  as  it  should  be.  It  is  not  the  policy  of  a  well  [451]  regulated 
community  to  tie  up  estates,  or  to  place  any  restrictions  upon  their  disposal, 
except  such  as  may  be  necessary  to  give  a  fiur  protection  to  the  owners 
against  any  undue  advantage  which  may  be  obtained  against  them,  either 
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by  fraud  or  the  influence  which  the  nature  of  such  relations  as  husband 
and  wife,  guardian  and  ward,  trustee  and  cestui  que  trusty  may  bring  to 
bear. 

The  mode  of  conveyancing  by  fine  and  recovery,  being  in  form  an  action 
brought  for  the  recovery  of  the  estate,  it  of  necessity  follows,  that  the 
acknowledgment  of  the  husband  and  wife  that  the  land  belongs  to  the 
complainant  must  be  in  the  same  court ;  but  it  by  no  means  follows,  and 
indeed  it  has  never  been  determined,  that  the  acknowledgment  must  be 
simultaneous,  or  that  the  husband  must  give  his  before  his  wife.  Indeed, 
the  sense  of  the  thing  is  otherwise.  It  being  a  suit,  the  acknowledgment 
is  in  the  nature  of  a  confession  of  judgment ;  and  the  husband  and  wife 
being  joint  defendants,  it  can  make  no  diiference  which  confesses  first,  so 
that  the  confession  be  made  by  both  while  the  suit  is  pending.  Though 
there  is  a  case  or  two  in  which  the  courts  of  England  have  permitted,  under 
particular  circumstances,  9^  feme  covert  to  levy  a  fine,  without  her  husband, 
quainJlmn  valeat ;  yet  it  is  not  denied,  nor  could  it  be,  that  as  a  general  rule 
the  husband  must  be  a  party  thereto,  or  it  will  not  be  binding  even  upon 
the  wife  or  her  heirs,  unless  it  were  levied  by  her  as  Sifeme  sole. 

Such  are  the  rights  of  a  married  woman  as  secured  to  her  by  the  com- 
mon law ;  but  the  assurance  by  fine  and  recovery  having  never  been  used 
in  North  Carolina  and  Tennessee,  there  is  no  mode  by  which  a  fetne  covert 
in  this  State  can  dispose  of  her  real  estate,  except  that  which  is  provided 
for  by  the  statute. 

The  first  statute  on  this  subject  was  passed  in  1715,  c  28,  Scott's  Revisal, 
15.  It  provides,  "  that  all  deeds  made  by  husband  and  wife,  and  acknowl- 
edged before  the  chief  justice,  or  in  the  court  of  the  precinct  where  the 
land  lieth,  the  wife  having  been  first  privately  examined  before  the  chief 
justice,  or  one  of  the  associate  judges,  or  by  some  member  appointed  by 
the  court  of  the  precinct,  whether  she  [452]  acknowledged  the  same 
freely,  shall  be  good  and  effectual  against  the  husband  and  wife,  and  all 
persons  claiming  under  them." 

This  statute  substitutes  a  deed  of  bargain  and  sale  in  the  place  of  a  fine 
and  recovery,  and  authorizes  an  acknowledgment  of  it  either  before  the 
chief  justice  personally,  or  in  the  court  of  the  precinct  where  the  land  lies. 
But  it  has  made  no  alteration  whatever  as  to  the  security  given  mutually  to 
the  husband  and  wife,  by  a  joinder  in  the  conveyance,  and  by  the  privy 
examination  of  the  wife  as  to  her  voluntary  assent  thereto. 

The  power  to  receive  the  acknowledgment  of  the  deed  and  to  take  the 
privy  examination  of  the  wife,  being  confined  to  the  person  of  the  chief 
justice,  or  the  court  of  the  precinct,  the  statute  was  found  to  be  too  re- 
stricted in  its  operation,  and  to  produce  evil,  for  remedy  of  which  the  Act 
of  1751,  c.  3,  was  passed,  by  which  provision  was  made  that  when  the  deed 
had  been  acknowledged  before  the  chief  justice,  or  in  the  court  of  the 
county,  by  the  husband,  or  proved  by  the  oath  of  one  or  more  witAesses, 
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and  the  wife  should  be  a  resident  of  any  other  county,  or  so  aged  and 
infirm  that  she  could  not  travel  to  the  chief  justice  or  the  County  Court  to 
make  her  acknowledgment,  a  commission  might  be  issued  for  that  purpose. 
This  statute  made  no  other  alteration  of  the  Act  of  1715,  c.  38,  than  to 
authorize  a  commission  where  the  wife  was  a  resident  of  another  county, 
or  was  so  old  and  infirm  as  to  be  unable  to  attend  upon  the  chief  justice  or 
the  County  Court.  It  still  led  the  power  to  receive  the  acknowledgment  of 
the  deed,  and  to  take  the  privy  examination  of  the  wife,  either  personally 
or  by  commission,  exclusively  in  the  person  of  the  chief  justice,  or  in  the 
court  of  the  precinct. 

This  amendment,  time  and  experience  proved,  had  not  gone  far  enough 
in  removing  the  restrictions  upon  the  right  of  a  feme  covert  to  alien  her 
lands ;  and  the  Act  of  1813,  c  79,  was  passed,  by  which  it  is  provided,  that 
"  it  shall  and  may  be  lawful  to  take  the  probate  and  acknowledgment  of 
deeds  made  by  husband  and  wife,  for  the  sale  and  transfer  of  land  belong- 
ing to  the  wife,  before  any  court  of  record  in  this  [453]  State ;  and  when 
said  grantor  resides  beyond  the  limits  of  this  State,  before  any  court  of 
record  in  another  State  or  Territory."  It  is  under  the  provisions  of  this 
statute  that  it  is  asked  that  the  deed  from  I^irs.  Montgomery  shall  be  held 
to  be  good,  and  operate  to  convey  her  estate  to  Moses  Austin. 

It  is  not  pretended  that  the  deed  can  be  supported  by  her  acknowledg- 
ment made  in  the  court  of  Wythe  county,  Virginia,  in  1797 ;  but  it  is  con- 
tended, it  can  upon  the  acknowledgment  made,  in  the  County  Court  of 
Campbell,  in  December,  1817.  It  cannot  be  successfuUy  denied  that  the 
form  of  the  acknowledgment  made  in  the  County  Court  of  Campbell,  is  in 
strict  conformity  with  the  provisions  of  law,  and  the  only  question  is, 
whether  the  court  had  the  power  to  take  it.  It  is  urged  with  great  strength 
and  ability  that  it  had  not,  because  it  is  said  that  by  the  Act  of  1813,  c.  79, 
no  power  is  given  to  the  court  either  in  or  out  of  the  State,  to  take  the  pri- 
vate acknowledgment  of  a  feme  covert  to  a  conveyance  of  her  real  estate, 
unless  the  deed  shall  have  been  previously  acknowledged  in  the  same  court 
by  her  husband,  or  proven  by  the  subscribing  witnesses,  which  was  not 
douQ  in  this  case. 

There  is  nothing  in  the  wording  of  this  statute  which  requires  such  a 
construction ;  and  if  it  has  to  be  given,  it  must  be  upon  the  ground  of  anal- 
ogy between  her  rights,  as  they  existed  at  common  law  and  under  the 
statute ;  or  that  she  is  to  receive  some  substantial  protection  thereby. 

There  is  nothing  by  analogy  requiring  such  a  construction. 

We  have  seen  that  a  feme  covert  cannot  levy  a  fine  but  in  connection 
with  her  husband,  and  that  he  must  acknowledge  the  right  of  the  cognizee 
to  the  land,  as  well  as  his  wife,  and  in  open  court ;  but  that  there  is  noth- 
ing which  makes  it  necessary  that  this  should  be  done  by  them  simultane- 
ously, or  by  him  before  her,  and  that  there  can  be  no  good  reason  why  it 
should  be  so.    In  the  case  of  a  fine,  it  is  the  judgment  of  the  court  upon 
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the  acknowledgment  of  the  husband  and  wife,  as  to  the  right  of  the  cognizee' 
which  constitutes  the  conveyance ;  and  therefore,  unless  he  has  made  the 
acknowledgment  there  is  no  conveyance  as  to  him.  But  when  the  convey- 
ance is  by  deed,  the  execution  by  the  husband  is  a  joinder  [454]  with  the 
wife  in  the  contract,  and  an  acknowledgment  of  the  rights  of  the  vendee  in 
the  estate,  and  must  be  good  without  further  acknowledgment  on  his  part, 
unless  such  acknowledgment  be  expressly  made  necessary  by  statutory  pro- 
vision ;  and  then  no  greater  strictness  will  be  required  in  making  it  than 
such  as  a  fair  construction  of  the  statute,  according  to  its  spirit,  demands. 
That  the  estate,  so  far  as  the  husband  is  concerned,  passes  from  him  by  his 
execution  of  the  deed  before  probate  or  acknowledgment,  is  unquestionably 
true,  as  has  been  determined  by  this  court  in  the  case  of  McNairy  v.  Vance, 
3  Yer.  171,  and  Turner  v.  Shields,  10  Yer.  1,  and  by  the  Supreme  Court 
of  North  Carolina  in  the  case  of  Morris  v.  Ford,^  2  Dev.  Eq.  412. 

This  estate  is  inchoate  before  registration,  but  may  at  any  time  be  per^ 
fected  by  registration ;  to  do  which,  all  that  is  necessary  is  to  prove  the 
execution  of  the  deed  by  the  subscribing  witnesses,  or  to  procure  an  ac- 
knowledgment by  the  bargainor.  It  is,  then,  the  registration,  and  not  the 
probate  or  acknowledgment,  which  perfects  the  title.  Then,  so  far  as  the 
rights  of  the  husband  are  concerned,  there  is  no  actual  necessity  for  an 
acknowledgment,  his  interest  having  passed  by  the  execution  of  the  deed. 
Why,  then,  should  it  be  required  ?  Not  for  the  protection  of  the  wife :  the 
joinder  of  the  husband  in  the  deed  protects  her  against  the  acts  of  others, 
and  the  privy  examination  protects  her  against  him.  Then  the  acknowl- 
edgment of  the  deed  by  the  husband  has  no  necessary  connection  with  the 
conveyance  and  acknowledgment  by  the  wife ;  and  upon  principle  cannot 
be  required  by  any  thing  short  of  positive  enactment. 

The  statute  of  1813  authorizes  the  probate  and  acknowledgment  of  deeds 
made  by  a  husband  and  wife,  before  any  court  of  record  in  the  State,  or  oat 
of  it,  if  the  bargainor  resides  beyond  its  limits ;  and  we  can  see  no  good 
and  sufficient  reason  for  saying  that  they  may  not  be  proven  or  acknowl- 
edged as  any  other  joint  deeds. 

[455]  But  it  is  not  necessary  for  us  to  determine  whether  a  deed  which 
has  not  been  acknowledged  by  the  husband,  or  proven  by  the  subscribing 
witnesses,  can  or  cannot  be  obligatory  upon  the  wife,  she  having  acknowl- 
edged the  execution  on  her  part,  with  all  the  formalities  required  by  law ; 
because  we  are  satisfied  that  if  an  acknowledgment  by  the  husband  be  nec^ 
essary,  and  it  has  been  made  under  the  provisions  of  any  law  authorizing 
it,  it  will,  under  the  Act  of  1813,  give  power  to  any  court  of  record  in  the 
State  to  take  the  privy  examination  of  the  wife.  Unless  we  stick  in  the 
bark  in  the  construction  of  the  statute,  this  must  be  so.    It  is  the  substance 

1  This  case  Ib  referred  to  in  Shields  v.  Mitchell,  10  Yerg.  1,  in  the  argument  of 
connsel  and  in  the  opinion  of  the  Court,  as  being  reported  in  4  Dev.  Law  BeportB. 
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of  things  and  not  forms  that  we  are  in  pursuit  of;  and  as  Judge  Yates,  in 
the  case  of  the  Lessee  of  Watson  v,  Baily,  1  Binn.  479,  has  observed : 
<'  We  do  not  take  a  literal  strict  adherence  to  the  very  words  of  a  statute 
to  be  essentially  necessary  in  these  cases ;  but  the  substantial  requisites,  by 
which  the  rights  of  married  women  are  intended  to  be  guarded  by  the  legis- 
lature, should  be  preserved.''  These  rights  are  as  well  guarded  by  permit- 
ting the  husband  to  acknowledge  the  deed  in  one  court,  and  another  to  take 
the  privy  examination  of  the  wife,  as  by  requiring  both  transactions  to  be 
done  in  the  same  court 

But  it  is  said  that  Hugh  Montgomery  never  acknowledged  the  deed  in 
any  court  having  jurisdiction  to  receive  it. 

His  acknowledgment  was  made  in  the  County  Court  of  Wythe,  being  a 
court  of  record,  and  it  is  properly  certified ;  but  this  acknowledgment  was 
made  on  the  12th  day  of  April,  1797,  at  a  period  of  time  when  there  was 
no  law  authorizing  it,  and  it  is  contended  that  it  is  therefore  void  and  inop- 
erative. Though  this  deed  was  thus  acknowledged  in  1797,  yet  it  was  not 
registered  in  Davidson  county  till  December  11,  1807;  and  on  the  SOth 
day  of  November,  1807,  an  act  was  passed  by  the  legislature  of  the  State 
of  Tennessee,  by  which  it  was  provided,  '^that  all  conveyances  for  the 
transfer  of  real  property,  which  should  be  thereafter  exhibited  for  registra- 
tion, shall  first  have  been  proven  or  acknowledged,  in  the  case  of  resident 
bargainors,  in  the  court  of  the  county  or  district  where  the  land,  or  a  part 
thereof,  lies ;  and,  in  the  case  of  non-residents,  in  some  court  of  [466] 
record  in  some  one  of  the  States  or  Territories  of  the  United  States." 

The  words,  "  shall  have  been  first  proven,"  it  is  contended,  gives  the 
statute  a  retrospective  operation,  and  makes  good  the  acknowledgment  of 
1797 ;  and  so  we  think.  When  the  deed  was  offered  for  probate,  it  had 
been  acknowledged  in  a  court  of  record  in  the  State  of  Virginia,  by  the 
bargainor,  who  was  a  non-resident,  and  therefore  it  fell  within  the  express 
words  of  the  statute,  and  was  properly  registered.  We  are  therefore  of 
opinion  that  the  deed  of  bargain  and  sale  from  Hugh  Montgomery  and  his 
wife  Euphemia  to  Moses  Austin,  has  been  executed  according  to  the  forms 
of  law,  and  passes  the  estate. 

But  it  is  contended,  secondly,  that  the  acknowledgment  of  Mrs.  Mont- 
gomery which  was  made  in  the  year  1817,  in  the  County  Court  of  Campbell, 
is  bad  for  two  reasons :  1.  That  it  was  procured  in  the  absence  of  her  hus- 
band.    2.  That  it  was  procured  by  imposition  and  surprise. 

There  is  nothing  in  the  first  objection :  the  absence  of  the  husband  is  the 
very  thing  contemplated  by  law ;  and  to  require  him  to  go  to  the  court 
with  her,  in  order  that  she  may  be  there  separated  from  him,  is  a  refine- 
ment in  argument  that  we  cannot  understand.  H«  must  be  away  from 
her ;  and  whether  the  distance  be  a  hundred  yards,  or  a  hundred  miles, 
can  make  no  difference  in  principle.  The  idea  that  he  must  be  present  to 
protect  her  from  imposition  is  not  supported  by  reason.     He  must  join  in 
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the  conveyance,  and  this  is  supposed  to  be  a  sufficient  protection  so  far  as 
other  persons  are  concerned ;  but  when  she  comes  to  be  examined  as  to  her 
having  voluntarily  made  the  conveyance,  it  is  as  against  him  that  she 
requests  protection,  and  not  others. 

2.  Upon  the  second  objection  there  is  more  difficulty.  The  acknowledg- 
ment of  a  deed  in  1817,  by  Mrs.  Montgomery,  appears  to  have  been  made 
somewhat  hastily.  But  from  the  view  we  take  of  the  testimony,  we  do 
not  think  that  a  case  of  fraud  or  surprise  is  satisfactorily  made  out.  There 
are  but  two  depositions  which  bear  upon  this  point. 

The  first  is  that  of  James  McCampbell,  Esq.,  who  had  sometimes  trans- 
acted professional  business  for  the  family.  [457]  He  states  that  the 
deed  was  given  to  him  by  James  Trimble,  to  procure  the  acknowledgment 
of  Mrs.  Montgomery.  When  at  court,  in  the  county  of  her  residence, 
Campbell,  he  went  to  her  house  and  stated  his  business.  She  said  she  did 
not  know  the  interest  she  had  in  the  land,  —  seeming  unwilling  to  make  the 
acknowledgment,  and  sent  for  her  son-in-law  to  advise  with.  He  was 
unable  to  give  her  any  information  on  the  subject. 

Mr.  McCampbell  further  says  that  he  thought  she  had  only  a  dower 
interest  in  the  land.  As  the  law  has  ever  stood  in  Tennessee,  her  being  a 
party  to  the  deed  at  all,  in  the  case  supposed,  would  have  been  not  only 
unnecessary,  but  embarrassing;  and,  with  the  deed  in  his  hands,  which 
showed  where  the  land  lay,  no  lawyer  could  have  entertained  and  acted 
upon  such  a  supposition.  His  impression  must  have  been  based  upon  a  con- 
fused recollection  of  a  long  past  event.  But  he  does  not  prove  that  he 
told  her  Mr.  Trimble  wished  her  to  acknowledge  the  deed.  He  does  not 
state  that  she  said  any  thing  on  the  subject  of  her  husband's  absence,'  or  of 
her  wish  to  postpone  the  matter.  The  only  thing  material  in  his  testimony 
is  stated  in  these  words :  "  I  am  now  under  the  impression,  that  I  told  her 
if  she  did  not  acknowledge  the  deed,  the  claimants  might  file  a  bill  and 
enforce  the  title."  And  upon  the  cross-examination,  when  the  point  recurs, 
he  uses  the  same  guarded  phraseology.  ''  I  iMnk  I  told  her  that  the  com- 
plainants might  file  a  bill."  It  is  obvious  that  the  witness  feels  some  doubt 
whether  this  communication  was  in  fact  made  to  Mrs.  Montgomery. 
Indeed,  if  he  had  thought  her  interest  one  of  dower  only  in  her  husband's 
land  in  Tennessee,  he  must  have  known  that  the  acknowledgment  and  the 
bill  to  enforce  it  would  have  been  alike  useless. 

The  other  witness  is  Charles  Masey.  He  is  the  father  of  some  of  the 
complainants,  his  deposition,  on  the  face  of  it,  shows  a  very  strong  leaning 
in  favor  of  the  side  which  calls  him. 

The  state  of  Mrs.  Montgomery's  mind,  he  swears,  was  such,  at  the  time 
of  the  acknowledgment,  as  to  make  her  incapable  of  performing  any  impor- 
tant act.  In  this  he  is  [458]  contradicted  by  McCampbell,  by  the  derk 
of  the  court,  and  by  a  host  of  intelligent  witnesses,  the  inmiediate  neighbors 
of  Mrs.  Montgomery ;  and  sustained  by  no  person  whatever.  He  states 
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conversations  of  McCampbell,  not  proved  by  him.  He  affects  to  have 
believed  the  deed  in  question  related  to  the  estate  of  Lemuel  P.  Montgom- 
ery, which  opinion  the  deed  itself  would  have  at  once  removed ;  and  it  is 
intrinsically  difficult  to  believe  that,  under  the  circumstances  spoken  of,  he 
should  have  been  ignorant  of  its  contents,  or  should  not  have  read  and 
examined  it. 

Upon  the  whole,  we  regard  this  witness  as  occupying  such  a  relation  to 
the  parties,  manifesting  so  strong  a  bias,  so  involving  himself  in  his  state- 
ments, and  so  contradicted  by  others,  that  his  testimony,  standing  as  it  does 
alone  on  this  point,  will  not  justify  us  in  relying  upon  it,  for  the  purpose  of 
setting  aside  the  deed. 

Besides,  it  may  be  remarked  that,  after  the  lapse  of  twenty  years,  proof, 
to  have  the  effect  claimed  for  that  we  have  commented  on,  ought  to  be 
clear,  credible,  and  satisfactory;  otherwise,  the  most  solemn  assurances 
might  be  rendered  null  and  void  by  the  vague  and  perplexed  recollection 
of  one  witness,  and  the  strained  and  doubtful  statements  of  another. 

We  are  therefore  of  opinion  that  the  complainants  are  not  entitled  to  the 
relief  sought ;  and  that  the  decree  of  the  chancellor  be  reversed,  and  the 
bill  dismissed. 


Kashville,    December  Term,  1838. 
ANGUS  V.  DICKERSON. 

[469]  Pleading.  Countt  reqairing  difTeroDt  pleas  and  judgments  cannot  be  joined. 
1  Chitt/8  PI.  208;  16  Johns.  146;  2  Saund.  117. 

Same.  Counts  in  tort  or  contract.  Where  a  contract  creates  the  defendant's  duties  and 
obligations,  and  he  is  sued  for  a  breach  of  them,  whether  counts  assigning  such  a  breach 
are  in  contract  or  tort,  depends  upon  their  conclusion. 

Saue.  Counts  in  tort,  A  count  ascribing  to  the  defendant's  mere  negligence  and  careless- 
ness the  loss  of  a  negro  whom  he,  as  hirer,  was  bound  to  redeliver,  is  a  count  in  tort, 
because  the  loss  is  laid  to  the  want  of  care,  not  to  the  failure  to  redeliver. 

Practice.  New  Trial,  The  Court  of  Errors  will  not  set  aside  a  verdict  upon  the  ground 
merely  of  insufficiency  of  proof. 

Bailment.  Hirer's  reiponsibility — changing  service.  A  hirer  of  a  slave  for  a  specific  ser- 
vice is  responsible  for  all  damages  arising  from  employing  the  slave  in  a  different  service; 
as  he  is  also  for  a  loss  occurring  while  the  slave  is  so  employed,  though  the  proximate 
cause  of  such  loss  was  inevitable  casualty.  [Aco.  Horseley  v.  Branch,  1  Hum.  208,  citing 
this  case.] 

Same.  Changing  service  —  conversion.  It  is  a  fraud  upon  the  rights  of  the  general  owner, 
and  a  conversion,  to  put  a  slave  to  a  service  entirely  different  from  that  for  which  he  was 
hired.  Story,  Bail.  §  418.  [Ace.  Bell  v.  Cummings,  8  Sn.  288;  Cain  v,  Kelley,  4  Hum.  478.] 

Same.    Where  there  is  a  general  hiring,  the  hirer  is  responsible  only  for  ordinary  neglect. 

On  the  21st  of  Augost,  1833,  Joel  Lane  made  a  bill  of  sale  of  a  slave 
named  Ned  to  Achilles  A.  Dickerson,  the  execution  of  which  having  been 
duly  acknowledged,  it  was  registered.  Afterwards  Lane  filed  a  bill  in  the 
Chancery  Court  against  Dickerson,  charging  that  this  sale,  though  evidenced 

349 


459,  460  MEios's  bepobts. 

hj  an  absolute  bill  of  sale,  was  in  fact  conditional,  and  that  the  negro  had 
been  delivered  to  Dickerson  as  a  security,  for  a  sum  of  money  loaned  him 
by  Dickerson.  This  suit  was  decided  both  in  the  Chancery  and  Supreme 
Court  against  Lane.  On  the  16th  of  March,  1835,  while  this  bill  was  still 
pending,  Dickerson  hired  the  negro  to  James  Angus  to  drive  his  wagon  and 
team  for  nine  months ;  and  for  the  hire  Angus  gave  his  note  of  that  date 
payable  on  the  2oth  of  Dei^ember.  The  negro,  it  seems^  desiring  to  live 
with  Lane,  put  himself  into  his  possession  on  the  morning  of  the  day  on 
which  he  was  to  go,  and  while  on  his  way  to  Angus.  When  they  came  to 
the  house  of  the  latter.  Lane  told  him  that  he  had  taken  possession  of  the 
negro  as  his  own  property  ;  but  that,  as  Angus  was  responsible  to  Dicker- 
son  for  his  hire,  he,  Lane,  would  secure  the  payment  of  it  in  one  month,  and 
in  the  mean  time  would  keep  the  negro,  paying  hire  for  that  time,  and  [460] 
surrender  the  negro  to  Angus,  at  the  end  of  it,  if  he  failed  to  give  the  secu- 
rity. To  this  Angus  assented,  but  Lane  failed  to  give  the  security  or  to  sur- 
render the  negro,  but  kept  him  and  refused  to  deliver  him  to  Angus,  who 
made  several  unsuccessful  attempts  to  obtain  the  possession  of  him.  While 
thus  in  Lane's  possession,  and  afler  the  expiration  of  the  period  of  the  hiring 
to  Angus,  namely,  about  March,  1836,  the  negro  sickened  and  died.  The 
note  for  the  hire  was  assigned  by  Dickerson,  and  paid  to  the  assignee  by 
Angus  at  maturity. 

On  the  9th  of  January,  1836,  Dickerson  sued  Angus  in  Giles  Circuit 
Court  in  case.  His  declaration  contained  seven  counts,  three  of  them  in 
trover,  and  the  rest  special  counts  in  case,  in  which  the  contract  of  hiring 
and  the  breach  of  it  by  failing  to  redeliver  the  negro  to  the  plaintiflf  was 
stated ;  each  of  them  concluding  with  the  averment^  that,  by  and  through 
the  mere  negligence  and  carelessness  of  the  defendant,  the  negro  was  totally 
lost  to  the  plaintiff,  and  never  came  again  to  his  possession,  &c. 

The  defendant  pleaded  not  guilty,  and  issue  was  thereupon  joined. 

On  the  trial  at  February  term,  1838,  before  Judge  Dillahuntt,  and  a 
jury  of  Giles,  the  evidence  submitted  to  the  jury  presented  the  case  sub- 
stantially as  it  is  above  stated. 

His  Honor  summed  up  his  charge  to  the  jury  in  the  following  words : 
^'  If  Angus  hired  the  negro  for  a  special  purpose,  and  put  him  to  a  purpose 
totally  different  from  that  authorized  by  the  contract,  this  would  be  a  fraud 
on  the  rights  of  the  general  owner,  and  would  be  a  conversion.  If  there 
was  no  special  contract,  but  a  common  or  general  hiring,  then  the  defend- 
ant would  be  bound  to  take  ordinary  care  of  the  negro.  And  if  they 
believed  that  Angus  hired  the  negro  to  Lane,  and  that  this  hiring  was  such 
an  act  as  a  man  of  ordinary  prudence,  under  the  same  circumstances,  would 
have  done  with  his  own  negro,  then  it  would  not  be  a  conversion.  But  if, 
under  the  circumstances  of  the  case,  they  believed  that  it  was  such  an  act 
as  a  man  of  common  sense  and  common  prudence  would  not  have  done, 
then  such  act  would  be  a  conversion  itself." 
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The  jury  found  the  defendant  gnilty ;  and  his  motions  for  [461]  arrest 
of  judgment  and  for  a  new  trial  having  been  successively  made  and  over- 
ruled, he  appealed  in  error. 

N.  S.  Baowx,  for  plaintiff  in  error,  said,  it  was  a  part  of  the  contract  of 
the  hiring  that  Dickerson  was  to  deliver  the  negro  to  Angus.  This  he  failed 
to  do ;  therefore  he  is  the  first  wrong-doer  himself.  He  cannot  come  in  now 
and  enforce  a  contract,  when  by  his  own  showing  there  are  on  his  part  un- 
performed conditions,  precedent  to  performance  on  part  of  defendant.  The 
defendant  was  not  bound  to  use  any  means  whatever  to  recover  the  posses- 
sion of  the  negro  in  the  first  instance.  For  the  construction  of  such  con- 
tracts, and  obligations  arising  under  them,  see  Chitty  on  Con.  273,  274 ; 
see  also  1  Saund.  320;  1  Chitty  on  PL  277,  280,  ;  Tidd's  Practice,  440, 
445;  Selw.  N.  P.  5  ed.  107,  108;  Lawes  on  PI.  cc.  5,  6;  see  also 
2  Taunt.  325,  n. 

The  same  rule  holds  in  the  case  of  a  concurrent  consideration  or  mutual 
contract  to  be  performed  at  the  same  time. 

The  contract  of  Angus  with  Lane,  that  he  might  hire  the  negro  for  one 
month,  cannot  be  construed  into  an  ownership  over  the  negro.  The  con- 
trary appears  by  the  facts.  Angus  had  repeatedly  endeavored  to  obtain 
posseBsion  of  the  negro  from  Lane,  under  an  apprehension  that  he  would  be 
liable  to  Dickerson  for  him ;  and  he  surely  had  a  right  to  secure  such  indem- 
nity as  lay  in  his  power.  This  contract  was  not  by  his  own  free  volition.  It 
was  a  choice  of  evils  forced  upon  him  by  Lane. 

But  the  period  of  Angus's  liability  to  Dickerson  being  fixed  to  the  delivery 
of  the  negro  into  his  possession  by  Dickerson,  according  to  the  contract  of 
hire,  no  act  of  Angus's  before  the  negro  came  to  his  possession  could  be 
equivalent  to  it.  His  right  to  the  negro  was  an  inceptive  one,  which  he 
could  have  enforced  by  law  against  Dickei'son,  but  which  could  not  be 
rendered  equal  to  possession,  by  his  assuming  to  dispose  of  him  to  a  third 
person.  In  yielding  this  temporary  use  of  the  negro  to  Lane  (if  yielding  it 
may  be  called),  Angus  surrendered  nothing  that  would  not  have  been  ex- 
acted from  him  by  Lane  without  any  contract.  He  acted  under  duress,  and 
a  mistaken  notion  of  his  obligations  to  Dickerson ;  and  it  would  be  as  well 
to  frame  a  law  out  of  his  legal  [462]  apprehensions,  and  make  it  operate 
against  his  rights.  As  well  might  A.,  who  had  by  accident  taken  the  life 
of  B.,  be  convicted  of  murder  merely  because  he  believed  it  was  murder. 
This  would  be  at  once  adopting  the  fears  and  apprehensions  of  men  as  the 
measure  of  legal  rights  on  the  one  hand,  and  legal  liabilities  on  the  other. 
It  would  be  levelling  down  the  grave  administration  of  the  law  to  the  touch- 
stone of  ignorance  and  caprice,  and  making  the  vague  notions  of  right  and 
wrong  among  men  the  law  of  the  land.  So  much  for  constructive  possession 
of  the  negro  by  Angus. 

2.  Assuming,  in  the  second  place,  that  Angus  had  possession  of  the  negro, 
it  remains  to  be  inquired  what  was  the  extent  of  his  liability  according  to 
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the  facts.  It  is  a  well  settled  principle,  that  the  hirer  of  property  is  only 
hound  for  ordinary  diligence,  and  of  course  is  responsible  only  for  ordinary 
negligence.   See  Jones  on  Bail.  86, 87, 120,  and  Story  on  Bail.  264-266. 

^  Also,  if  the  thing  hired  is  lost  by  inevitable  casualty,  or  by  superior  force, 
and  without  any  fault  of  the  hirer,  he  is  exonerated  from  all  risk."  See  Story 
on  Bail.  269,  and  3  Burr.  1592.    ^'  So,  if  the  loss  be  not  strictly  inevitable, 
but  there  has  been  no  omission  of  reasonable  diligence  on  the  part  of  the ' 
hirer."    Id. 

Under  a  contract  of  hiring,  the  hirer  acquires  a  special  property  in  the 
thing  hired,  during  the  continuance  of  the  contract.  He  can  maintain  an 
action  for  any  tortious  dispossession  of  it,  even  against  the  owner  himself. 
The  owner  parts  with  his  whole  property  in  it  for  the  time  being.  Cannot 
the  hirer  appropriate  the  thing  hired  as  he  pleases,  so  he  uses  ordinary  dili- 
gence in  preserving  it,  and  no  injury  happens  to  it  by  his  neglect  ?  Cannot 
he,  therefore,  being  the  sole  proprietor  for  the  time  being,  hire  it  to  a  third 
person,  being  responsible  for  neglect  in  that  third  person  ?  And  if,  as  in 
this  case,  the  property  perishes  in  the  hands  of  the  second  hirer,  and  never 
returns  to  the  owner,  and  ordinary  diligence  was  used  to  preserve  it,  how 
can  the  first  hirer  be  responsible  ?  In  this  case  the  negro  died.  This  is  an 
inevitable  casualty :  all  due  means  were  employed  to  preserve  him.  There 
was  no  neglect  either  on  the  part  of  Angus  or  Lane.  His  death  was  not 
[463]  caused  by  any  want  of  diligence.  The  diligence  or  neglect  of  Lane 
is  the  diligence  or  neglect  of  Angus ;  for  he  stands  in  the  relation  of  agent 
to  Angus  for  those  purposes.  Where,  then,  is  the  fault  of  Angus  ?  Surely 
not  in  his  neglect  of  the  negro ;  he  is  not  responsible  for  his  death.  His 
fault,  if  any,  consists  in  the  detention  of  the  negro  beyond  the  expiration  of 
the  Term  of  hire ;  but  he  is  not  to  be  answerable  on  this  account  for  the  value 
of  the  negro.  The  value  of  his  time  during  that  detention,  would  be  the 
only  proper  measure  of  damages.     See  M'Neill  v.  Brooks,  1  Yer.  73. 

Combs,  on  the  same  side,  insisted :  1.  That  the  Court  erred  in  refusing 
to  arrest  the  judgment  on  account  of  a  misjoinder  of  causes  of  action. 
1  Chitty,  619,  Thomas  v.  Pearce ;  1  Chitty's  Pleading,  180,182 ;  1  Salkeld, 
10;  1  L.  Raymond,  272,  273;  2  Saunders,  117. 

If  a  count  be  for  nonfeasance  and  breach  of  contract,  it  will  be  taken  to 
be  in  assumpsit  and  cannot  be  joined  with  a  count  in  trover.  1  Chitty's 
Pleadings,  180;  and  for  the  consequence  of  a  misjoinder,  see  1  Chitty's 
Pleadings,  188. 

2.  The  jury  were  misdirected  by  the  Court  in  this,  that  tliey  were 
charged  that,  if  Angus  hired  the  negro  for  a  particular  purpose  or  use,  and 
during  the  time  of  the  bailment  put  the  negro  to  any  other  purpose  or  use, 
this  would  be  a  conversion ;  and  Dickerson  would  have  a  right  to  recover 
in  trover  without  any  demand  of  the  negro.  To  show  that  this  was  a  mis- 
taken direction  of  the  law,  see  Gordon  v.  Harper,  7  Term  Rep.  9  ;  M'Neill 
V,  Brooks,  1  Yerger,  73  :  Caldwell  v,  Cowen,  9  Yerger,  262. 
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Wbight,  for  the  defendant  in  error.  1.  Case  and  trover  may  be  joined 
in  the  same  action.  The  form  of  the  action  is  the  same,  the  same  plea 
may  be  pleaded,  and  the  same  judgment  given  on  all  the  counts  in  the 
declaration.  1  Chitty's  PI.  124, 179 ;  Govett  v.  Radnidge,  3  East,  70 ;  Brown 
V.  Dixon,  1  Term  Rep.  173. 

The  other  counts  in  this  declaration  joined  with  the  counts  in  trover  are 
well  framed,  and  are  properly  special  counts  in  case,  founded  upon  a  tor- 
tious negligence  or  breach  of  duty  in  the  defendant.  In  all  actions  upon 
a  simple  contract,  whether  express  or  implied,  it  is  at  the  election  of  the 
plaintiff  to  [464]  frame  his  declaration  in  case  or  assumpsit.  The  grava" 
men  of  the  action  in  the  one  case  consists  of  a  breach  of  duty ;  in  the  other 
in  a  breach  of  promise.  Brown  v,  Dixon,  1  Term  Rep.  273  ;  Comyns  on 
Contracts,  21 ;  Dickon  v.  Cliflon,  2  Wils.  319 ;  Coggs  v.  Bernard,  2  L. 
Raym.  909.  See  precedents  in  1  Term  Rep.  273 ;  2  L.  Raym.  909 ; 
1  Ch.  PI.  122,  123;  Govett  v.  Radnidge,  2  East,  70;  1  Ch.  PI.  129,  5th 
American  from  4th  London  edition ;  Dearborn  v.  Dearborn,  15  Mass.  316 ; 
Gilbert  v,  Williams,  8  Mass.  51 ;  Church  and  Demitt  r.  Munford,  11  Johns. 
479.  The  nature  of  the  defendant's  undertaking  and  duty  should  be  dis- 
tinctly averred ;  at  all  events  the  averment  will  not  vitiate  the  counts. 

1  Ch.  PL  331 ;  Elsee  r.  Gatward,  5  Term  Rep.  144;  Stoyell  t?.  Westcott, 

2  Day,  418  ;  Bulkley  v.  Storer,  2  Day,  531 ;  Samuel  v.  Judin,  6  East,  333, 
in  point;  2  Ch.  PI.  651 ;  precedents  651-653,  notes  e.  p.;  2  Ch.  PI.  654, 
663,  664,  669,  670.  The  declaration  in  12  East,  452,  was  admitted  to  be 
in  tort.     Hallack  t;.  Powell,  2  Caines,  216 ;  Mast  v.  Goodson,  Black.  848. 

The  Court  will  sustain  the  verdict  if  possible.     2  Caines,  217,  218. 

If  all  the  counts  are  in  tort  and  some  only  are  defective,  the  verdict  will 
be  sustained.  1  Ch.  PL  179  ;  6  East,  331,  335 ;  2  Term  Rep.  205  ;  I^eck, 
818;  Act  1801,  c  6,  §  63. 

2.  It  is  very  clear  from  the  proof  that  Dickerson  hired  and  delivered 
this  negro  to  Angus,  and  that  Angus  in  point  of  fact  and  law  received  him, 
and  took  upon  himself  the  duties  and  obligations  of  a  hirer.  In  order  to 
constitute  a  good  delivery,  it  is  not  necessary  that  there  should  be  an 
actual  manual  reception  of  the  chattel  by  the  vendor.  Undertaking  to  deal 
with  the  property  b»  his  own,  either  wholly  or  for  a  time,  will  have  the 
effect.  Chaplin  v.  Rogers,  1  East,  192 ;  Rice  r.  Austin,  17  Mass.  197. 
This  being  the  case,  I  contend,  — 

3.  That  the  hirer  of  a  slave  takes  upon  himself  a  personal  trust,  and  in 
the  absence  of  any  express  authority  from  the  owner,  has  no  power  to  hire 
out  such  slave  again.  Slaves  are  a  peculiar  species  of  property ;  in  the 
language  of  this  court,  '^  a  property  in  intellectual  and  moral  and  social  qual- 
ities, —  in  skill,  in  fidelity,  and  in  gratitude,  as  well  as  in  their  [465]  ca- 
pacity for  labor.*'  Henderson  v.  Vaulx  and  Wife,  10  Yer.  37-39  ;  State 
V.  Thompson,  2  Tenn.  96 ;  principles  applicable  to  this  peculiar  property 
must  be  adopted  and  enforced.    Stor/s  Com.  on  Bailments,  368 ;  Boyoe  v. 
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Anderson,  2  Pet  150.  It  is  against  every  principle  of  humanitj  and  sonnd 
policy  to  permit  a  person  who  hires  a  slave  to  dispose  of  him  at  his  own 
will  and  pleasure  to  any  and  all  persons  whatsoever.  If  in  the  absence  of 
any  express  limitation  the  hirer  can  dispose  of  the  slave  to  one  person  and 
for  one  purpose,  he  may  to  any  and  for  all  purposes  whatsoever.  Hence, 
in  the  absence  of  any  express  stipulation,  the  law  comes  in  and  makes  it  a 
personal  trust. 

4.  But  the  testimony  was  sufficient  to  warrant  the  jury  in  coming  to 
the  conclusion  that  Angus  was  restricted  from  parting  with  the  possession 
of  the  negro.  "  He  hired  him  to  drive  his  own  wagon  and  team  and  for 
his  own  use." 

5.  It  was  a  want  of  that  "  ordinary  care ''  and  prudence  in  Angus  which 
the  law  reqpiired  he  should  maintain,  to  hire  the  negro  to  Lane.  Angus 
was  therefore  guilty  of  a  conversion  the  moment  he  hired  Ned  to  Lane, 
which  determined  the  bailment,  destroyed  his  special  property  in  him,  and 
made  him  liable  thereafter  for  inevitable  accidents.  The  law  is  well  set- 
tled, if  the  bailee  use  the  thing  for  a  different  purpose,  or  dehors  the  con- 
tract of  bailment,  he  is  liable  at  all  events.  McNeill  v.  Brooks,  1  Yer.  73, 
74 ;  Story  on  Bailments,  261-263,  272,  273.  Hence  he  was  liable  in  case 
of  negligence.     1  Yer.  73,  74. 

But  suppose  there  was  no  conversion  during  the  time  for  which  the  ne- 
gro was  hired  to  Angus,  and  that  he  was  not  wanting  in  care  and  prudence 
in  the  act  of  hiring  him  to  Lane,  still  the  case  is  with  me  ;  for 

6.  Angus  was  bound  to  restore  the  negro  to  Dickerson  whenever  the 
time  for  which  he  was  hired  expired.  If  he  did  not,  and  he  died  or  was 
lost  by  inevitable  accident,  he  is  liable.  Story,  272,  273 ;  2  L.  Raym.  915 ; 
Wheelock  r.  Wheelwright,  5  Mass.  104 ;  Isaacs  v.  Clarke,  2  Bulst.  306, 
309 ;  Story,  93 ;  Jones  on  BaOments,  22  ;  note  Code  Napoleon,  Jones,  68 ; 
see  also  note  1.  68-70 ;  Jones,  121 ;  see  3d  and  4th  rules,  121.  He  is  lia- 
ble on  all  the  counts,  [466]  either  in  trover  or  for  a  breach  of  duty. 
Jones,  49,  51,  also  note  f. ;  Story,  93,  272,  273 ;  16  Johns.  74,  75 ;  1  Co- 
myns's  Digest,  639.  In  this  case  there  was  an  express  contract  to  restore 
the  negro  on  the  25th  of  December,  1835  ;  independently  of  this,  the  law 
implies  a  contract  to  restore  at  the  expiration  of  the  time.     Story,  273. 

No  demand  was  necessary  in  this  case.  9  Johns.  360,  361 ;  Story,  273. 
There  was  a  precedent  duty.  9  Johns.  361.  But  suppose  there  was  no 
bailment  of  this  negro  by  Dickerson  to  Angus,  suppose  the  delivery 
never  to  have  been  perfected,  and  that  no  special  property  was  created  in 
Angus,  still  the  case  is  with  me ;  for 

7.  Angus  was  still  guilty  of  a  conversion  of  this  negro.  He  either  had 
a  special  property  or  he  had  not.  If  he  had,  the  propositions  before  taken 
are  sustained ;  if  he  had  not,  he  had  no  right  to  intermeddle  with  the 
negro.  Any  intermeddling  with  property,  or  the  exercise  of  any  dominion 
over  it  subversive  of  the  dominion  of  the  owner,  is  evidence  of  a  conver- 
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sion.  1  CJomyns's  Digest,  439  ;  Reid  v.  Colcock,  1  Nott  &  M'Cord ;  Kin- 
der r.  Shaw,  2  Mass.  398  ;  Barton  r.  White,  1  Har.  <&  Johns.  519 ;  Bristol 
V.  Hurt,  7  Johns.  254;  10  Johns.  172;  14  Johns.  128.  To  constitute  a 
conversion  it  is  not  necessary  to  show  a  manual  taking  of  the  thing  in 
question ;  nor  that  the  defendant  has  applied  it  to  his  own  use ;  but  any 
unauthorized  disposition  or  dominion  over  it  will  be  a  conversion.  Bristol 
V.  Hurt,  7  Johns.  254 ;  7  Johns.  304 ;  Bisset  v.  Drake,  19  Johns.  66 ; 
4  Taunton,  24. 

Green,  J.,  delivered  the  opinion  of  the  Court.  —  1.  The  first  question 
is,  whether  there  is  a  misjoinder  of  counts  in  this  declaration. 

The  first  three  counts  are  in  trover,  and  it  is  contended  in  behalf  of  the 
plaintiff  in  error  that  the  other  four  counts  are  in  assumpsit,  and  are  im- 
properly joined  with  the  counts  in  trover.  It  is  clear  that  counts  requir- 
ing different  pleas  and  difibrent  judgments  cannot  be  joined  in  the  same 
action,  and  such  are  trover  and  assumpsit.  1  Chitty,  PI.  208 ;  16  Johns. 
146;  2  Saund.  117. 

[467]  Whether  the  four  last  counts  in  the  declaration  are  assumpsit  or 
case  depends  upon  a  distinction  not  very  obvious.  In  either  case,  the  con- 
tract must  be  set  out  correctly  as  it  existed,  by  which  the  negro  came  into 
possession  of  the  party,  and  by  which  his  duties  and  obligations  were 
created,  and  the  difference  exists  in  the  conclusion,  or  assignment  of  the 
breach. 

^  In  an  action  on  the  case,  ex  contractu^  the  contract  and  its  violation  is 
the  gist  of  the  suit,  and  the  injury  sustained  thereby  is  collateral  thereto ; 
and  in  an  action  on  the  case,  ex  delicto y  the  wrong  done,  either  by  misfea- 
sance, malfeasance,  or  nonfeasance,  is  the  gist  of  the  proceedings,  and  the 
contract  collateral  thereto.'*    Baxter  and  Hicks  v.  Pope,  MS.^ 

1  Baxter  akd  Hicks  v.  Pope. — Plbadiko.  Rule  to  dittinguUh  between  anmls  in 
ease  ex  contractu  and  ex  delicto.  In  the  formerj  the  contract  and  its  violation  are  the  gist 
of  the  suit, — the  injury  sustained  thereby  is  collateral  thereto.  In  the  latter,  the 
wrong  done,  whether  by  misfeasance,  malfeasance,  or  nonfeasance,  is  the  gist  of  the 
action,  the  contract  collateral  thereto.  Practice.  —  Witness,  by  whom  credit  of  cannot 
be  impeached.  The  party  who  introduces  a  witness  cannot  ask  him  a  question  tending 
to  impeach  his  credit  But  if  the  defendant  use  a  witness  of  the  phuntifT  to  prove  a 
substantive  matter  of  defence,  may  not  the  plaintiff  impeach  his  credit  ? 

TuRLBT,  J.,  delivered  the  opinion  of  the  Court.  —  This  is  an  action  on  the  case  in 
form  ex  delicto,  against  the  hirer  of  a  negro  man  for  not  returning  him  at  the  expiration 
of  the  term  for  which  he  was  hired. 

It  is  objected  that  there  is  a  mifljoinder  of  actions  in  the  declaration.  It  is  a  prin- 
ciple, too  well  settled  to  admit  of  dispute,  that  actions  which  require  difierent  pleas  and 
different  judgments  cannot  be  joined,  —  such  as  those  in  which  the  pleas  are  not 
guilty  and  non-assumpsit,  and  the  judgments  are  quod  capiatur  and  in  misericordia ;  and 
that  this  objection  is  good  in  arrest  of  judgment  and  on  writ  of  error,  1  Chit^, 
Plead.  208;  16  Johnson,  14G;  2  Saund.  117.  Whether  there  is  in  this  case  such  a 
misjoinder  depends  entirely  on  the  construction  to  be  given  to  the  second  count  in. 
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[468]  Judging  tbese  counts  (for  they  are  all  substantially  alike)  by 
these  rules,  we  think  they  are  in  form  ex  delicto,  and  are  well  joined  with 
the  counts  in  trover.  The  conclusion  of  the  last  count  is,  "  that  the  defend- 
ant did  not,  nor  would,  re-deliver  the  said  last-mentioned  negro  man  Ned 

the  declaration.    All  the  rest  are  in  form,  case  ex  delicto ;  but  this,  it  is  contended,  and 
we  think  successfully,  is  in  assumpsit. 

It  is  sometimes  difficult  to  distinguish  with  certainty  between  a  declaration  in  an 
action  on  the  case  in  form  ex  contractu,  and  in  form  ex  delicto.  A  good  rule  to  solve  the 
uncertainty  is  this,  tiiat  in  an  action  on  the  case  ex  contractu,  the  contract  and  its  vio- 
lation are  the  gist  of  the  suit,  and  the  injury  sustained  tliereby  is  collateral  thereto ; 
and  in  action  on  the  case  ex  delicto,  the  wrong  done,  whether  by  misfeasance,  malfea- 
sance, or  nonfeasance,  is  the  gist  of  the  proceedings,  and  the  contract  collateral  thereto. 
And  the  question  is,  whether  tliis  count  is  framed  on  the  contract  to  hire  and  return, 
or  on  the  negligent  conduct  of  the  plaintiff  in  error,  by  which  a  loss  has  been  sustained 
by  the  defendant  in  error. 

This  count  is,  in  substance,  "  That  the  plaintiff  below,  at' the  special  instance  and 
request  of  the  defendants,  let  and  delivered  to  them  a  male  servant  of  the  value  of 
one  thousand  dollars,  to  be  had  and  used  by  them  for  a  certain  price,  then  and  there 
agreed  upon ;  and  in  consideration  of  said  agreement  and  said  price  the  plaintiff  tlien 
and  there  delivered  said  servant  to  said  defendants  to  hire  for  one  year,  and  then  and 
there  agn*ced  with  said  defendants,  that,  at  the  expiration  of  said  term,  said  servant 
was  to  be  re-delivered  by  the  defendants  to  the  plaintiff."  And  the  breach  assigned 
is  on  the  promise ;  viz. :  "  That  although  the  time  for  the  hire  of  said  servant  had 
expired,  and  althpugh  the  defendants  had  been  often  requested  to  deliver  him,  yet 
they,  not  regarding  their  duty  and  promise  so  made  in  this  behalf,  but  contriving  to 
deceive,  injure,  and  defraud,  had  not  delivered  said  servant  to  said  plaintiff;  by 
means  of  which  he  has  wholly  lost  the  use  of  said  servant,  and  sustained  damages  to 
the  amount  of  SIOOO." 

It  is  hard  to  conceive  that  this  is  not  an  action  brought  for  a  breach  of  the  contract 
to  re-deliver ;  and  the  declaration  appears  to  us  to  be,  in  substance,  a  copy  of  the 
forms  in  an  action  of  assumpsit  against  a  bailee,  given  in  2  Chitty's  PI.  firom  pages  189 
to  156. 

The  precedents  in  an  action  on  the  case  in  form  ex  delicto  against  a  bailee,  may  be 
seen  in  2  Chitty's  PI.  811  et  seq.,  in  which  it  will  be  seen  that  the  breach  assigned 
is  not  of  a  contract,  but  of  the  performance,  of  a  duty  of  the  defendant,  which  consists 
always  either  in  a  nonfeasance,  misfeasance,  or  malfeasance.  We  therefore  think 
that  there  is  a  misjoinder  of  actions  in  this  case,  and  that  the  judgment  must  be 
reversed  and  arrested. 

Note.  —  There  was  another  point  determined  in  this  cause,  which,  however,  is 
beside  the  purpose  for  which  it  is  now  reported.  The  plaintiff  had  examined  a  wit- 
ness, and  he  had  been  allowed  to  retire.  He  was  afterwards  recalled  by  the  defend- 
ant, and  asked  a  question,  on  answering  which  the  plaintiff  propounded  a  question  to 
him,  the  answer  to  which  was  designed  to  impeach  his  credit.  This  was  objected  to 
by  the  defendant,  but  his  Honor,  the  circuit  judge,  allowed  the  question  to  be  put; 
and  then  allowed  the  plaintiff  to  introduce  other  witnesses  to  prove  that  the  witness 
in  question  had  made  to  them  statements  difierent  from  his  present  testimony.  This 
court  decided  that  this  was  erroneous,  upon  the  well-settled  principle  that  a  party  who 
introduces  a  witness  cannot  impeach  his  credit.  But  they  expressly  left  undecided 
the  question.  Whether  when  the  defendant  recalls  the  plaintiff's  witness,  and  proves 
by  him  a  substantive  matter  of  defence,  the  plaintiff  may  not  assail  his  credit* 
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to  the  said  Achilles  A.,  on  the  said  25th  of  December,  in  the  year  1835,  or 
at  any  time  hitherto ;  but  on  the  contrary  thereof,  has  hitherto  wholly 
neglected  so  to  do ;  and  took  such  little  and  such  bad  care  of  the  said  last- 
mentioned  negro  Ned,  that  he,  the  said  negro  Ned,  by  and  through  the 
mere  negligence  and  carelessness  of  said  James  in  this  behalf,  is  totally  lost 
to  the  said  Achilles  A."  Here  the  loss  is  charged  as  having  been  produced 
by  the  want  of  care,  the  negligence  and  carelessness  of  the  defendant,  and 
not  as  the  consequence  of  his  failure  to  deliver  the  negro.  Hence  the  gist 
of  the  charge  is  the  wrong  [469]  done  by  the  malfeasance  of  the  defendant, 
and  the  contract,  as  stated,  is  merely  collateral.  The  action,  therefore,  is 
in  form  ex  delictOj  in  all  the  counts. 

2.  It  is  insisted  that  Angus  never  had  possession  of  the  slave,  and  there- 
fore is  not  liable. 

Upon  this  point  the  charge  of  the  Court  is  not  complained  of;  but  it  is 
said  there  was  not  sufficient  evidence  to  have  authorized  the  jury  to  arrive 
at  the  conclusion,  that  possession  had  been  acquired  by  the  defendant.  We 
do  not  feel  called  upon  to  criticise  the  testimony,  inasmuch  as  there  was 
proof  conducing  to  show  that  the  possession  had  been  taken  by  the  defend- 
ant This  court  will  not  set  aside  verdicts  upon  the  ground  merely  of  the 
insufficiency  of  the  proof. 

3.  It  is  next  insisted  that  there  was  no  act  of  Angus  that  ought  to  be 
regarded  as  a  conversion  of  the  negro. 

Upon  this  point  the  Court  charged  the  law  correctly,  that  '^  if  Angus 
hired  the  negro  for  a  special  purpose,  and  he  put  him  to  a  purpose  totally 
diffi^rent  from  that  authorized  in  the  contract,  this  would  be  a  fraud  on  the 
right  of  the  general  owner,  and  would  be  a  conversion."  See  Story  on 
Bailments,  §  423,  pp.  272,  273. 

It  was  left  to  the  jury  to  say  from  the  evidence,  whether  it  was  a  special 
hiring ;  and  whether  the  property  was  employed  in  a  manner  different  from 
the  purpose  for  which  it  was  hired.  There  was  evidence  conducing  to 
prove  that  Angus  had  hired  the  negro  specially  to  drive  his  wagon. 

If  that  were  so,  and  he  afterwards  hired  him  to  Lane,  it  would  be  a 
violation  of  his  contract,  and  a  conversion  of  the  property.  An  owner  of  a 
slave  might  be  very  willing  to  hire  his  servant  to  A.  to  drive  his  wagon, 
and  at  the  same  time  would  by  no  means  agree  that  he  should  be  employed 
under  B.  to  drive  his  wagon.  Hence,  if  there  be  a  special  stipulation  in 
the  contract  of  hiring  as  to  the  description  of  labor  the  servant  is  to  per- 
form, and  the  hirer  employ  him  in  an  entirely  different  kind  of  service,  he 
is  responsible  for  all  damages,  and  if  a  loss  occurs,  although  by  inevitable 
casualty,  he  is  responsible  therefor.     Story  on  Bailments,  §  413. 

The  Court  also  told  the  jury  in  substance,  that  where  there  is  a  general 
hiring  the  hirer  was  only  liable  for  ordinary  [470]  neglect ;  and  that  if 
the  &cts  of  this  case  showed  such  general  hiring,  and  the  defendant  had 
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acted  as  a  man  of  ordinaiy  sense  and  prudence  would  act  with  his  own 
property,  he  was  not  liable. 

The  whole  case  was  thus  fairly  before  the  jury,  and  had  the  verdict  been 
either  way,  we  should  not  have  felt  authorized  to  disturb  it. 

Let  the  judgment  he  affirmed. 


Nashville.    December  Term,  1838. 
COWAN  V.  DUNCAN. 

PBIKCIPAL  AKD  SURETY.  Contribution — surtties  for  tuccemvt  <qipeaU  are  noi  oo-tur^es. 
If  a  judgment  rendered  by  the  County  Court  against  two,  is  affirmed  in  the  Circuit  Court 
against  them  and  their  surety  for  the  appeal,  and  again  affirmed  in  the  Supreme  Court 
against  the  three  and  their  surety  for  the  second  appeal,  the  first  and  last  sureties  are 
related  as  principal  and  surety,  not  as  co-sureties;  and  if  the  first  pay  the  judgment,  he  is 
not  entitled  to  contribution  from  the  second. 

On  the  80th  of  March,  1833,  William  P.  Campbell  and  George  W. 
•Richardson,  of  Franklin  county,  executed  their  note  to  Johnson  &  Ray- 
bum,  merchants  of  Nashville,  for  $597.07,  payable  one  day  after  date.  On 
the  19  th  of  July  afterwards,  Johnson  &  Ray  bum  sued  them  on  this  note  in 
the  County  Court  of  Franklin,  and  at  November  session,  1833,  recovered 
judgment.  The  defendants  appealed  to  the  Circuit  Court,  and  gave  Stewart 
Cowan  as  surety  for  the  appeal.  At  January  term,  1834,  of  the  Circuit 
Court,  the  judgment  of  the  County  Court  was  affirmed,  and  judgment  ren- 
dered against  Campbell,  Richardson,  and  Cowan,  for  the  amount  of  the 
judgment  of  the  County  Court,  and  twelve  and  a  half  per  cent  per  annum 
damages.  From  this  judgment  Campbell,  Richardson,  and  Cowan  appealed 
in  error  to  the  Supreme  Court  at  Sparta,  and  they  all  joined  as  principals 
in  an  appeal  bond,  with  Joseph  Duncan  as  their  surety.  At  August  term, 
1835,  of  the  Supreme  Court,  the  judgment  of  the  Circuit  Court  was 
affirmed,  and  judgment  was  pronounced  that  the  plaintiffs  '^  recover  against, 
the  said  William  P.  Campbell,  George  W.  [471]  Richardson,  and  Stewart 
Cowan,  the  surety  for  the  prosecution  of  the  appeal  from  Franklin  County 
Court  to  Franklin  Circuit  Court,  and  who  joined  in  the  writ  of  error  to 
this  court,  the  plaintiffs  in  error,  and  Joseph  Duncan,  their  surety  for  the 
prosecution  of  the  writ  of  error  to  this  court,  the  sum  of,"  &c. 

AJi.fa.  to  have  execution  of  this  judgment  was  issued  to  the  sheriff  of 
Franklin,  who,  on  the  23d  of  February,  1836,  thereupon  sold  250  acres  of 
land,  as  the  property  of  Cowan,  for  $750,  and  returned  the  execution  to  the 
clerk's  office  of  the  Supreme  Court. 

On  the  80th  of  May,  1838,  Cowan,  upon  a  copy  of  the  foregoing  pro- 
ceedings, moved  in  the  Circuit  Court  of  Coffee,  before  Judge  Marchbanks, 
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for  judgment  against  Duncan  for  his  ratable  proportion  of  the  above  recited 
judgment  of  the  Supreme  Court,  '^  in  favor  of  Johnson  &  Rayburn  against 
Richardson  and  Campbell,  and  the  said  Cowan  and  Duncan  as  their 
sureties/' 

His  Honor  refused  the  motion,  and  Cowan  appealed  in  error  to  this 
court. 

Taul,  in  support  of  the  motion,  said,  the  ground  upon  which  it  was  over- 
ruled was,  that  Cowan  had  joined  Campbell  and  Richardson  in  their  appeal 
to  the  Supreme  Court,  and  that  consequently  Duncan  was  surety  for  him,  as 
well  as  for  Richardson  and  Campbell. 

The  record  of  the  entry  praying  the  appeal,  from  the  Circuit  to  the 
Supreme  Court,  states  that,  '^  the  appeal  was  prayed  by  the  defendants.'' 
The  appeal  bond  recites  that  Richardson  and  Campbell  and  Cowan  prayed 
for  and  obtained  the  appeal. 

The  plaintiff  contends  that  he  and  the  defendant  were  co-sureties  for 
-  Richardson  and  Campbell,  and  as  he  paid  the  whole  amount  of  the  judg- 
ment, that  he  ought  to  have  a  judgment  over  against  Duncan  for  a  moiety 
thereof. 

Laughlin,  for  the  defendant,  said,  the  motion  must  be  founded  upon^ 
ihe  Acts  of  1801,  c.  15,  §§  1,  2,  and  1809,  c.  69,  §§  2,  3 ;  and  the  demand' 
of  the  plaintiff  to  a  recovery  on  motion,  or  in  any  other  way,  does  not 
come  within  the  provisions  of  these  acts.  Duncan  was  not  the  co-surety 
of  Cowan  for  Campbell  and  Richardson,  but  he  was  the  [472]  surety  for 
Cowan,  and  Campbell  and  Richardson,  who  all  jointly  appealed  from  the 
judgment  of  Franklin  Circuit  Court,  when  Duncan  became  their  surety. 
There  is  no  law  by  which  he  can  be  bound  to  contribute  a  ratable  part  of 
what  Cowan  has  paid.  To  give  Cowan  recourse  over  upon  Duncan  in  this 
motion,  or  in  any  other  way,  would  be  allowing  a  principal  to  call  upon  his 
own  surety  to  contribute  to  the  payment  of  the  principars  liability.  In  the 
appeal  bond  to  the  Supreme  Court,  the  first  and  only  obligation  Duncan 
entered  into.  Cowan,  as  well  as  Campbell  and  Richardson,  was  a  principal ; 
and  if  he,  afler  paying  the  debt  or  judgment,  can  go  back  upon  Duncan, 
under  the  acts  of  assembly  for  any  part  of  the  money,  so  can  Richardson 
or  Campbell,  if  they  have  paid  it.  Duncan  is  as  much  the  surety  of  Cowan 
as  he  is  of  Campbell  and  Richardson.  If  this  is  true,  the  judgment  of  the 
Circuit  Court,  refusing  the  motion  of  Cowan,  must  be  affirmed. 

TimLET,  J.,  delivered  the  opinion  of  the  Court  —  The  plaintiff  became 
surety  for  an  appeal  from  the  County  Court  of  Franklin  to  the  Circuit 
Court,  on  a  judgment  in  &vor  of  Johnson  &  Rayburn,  against  George 
W.  Richardson  and  William  P.  Campbell. 

The  judgment  of  the  County  Court  was  affirmed  against  Richardson  and  , 

Campbell,  and  the  plaintiff  as  their  surety.    They  prosecuted  an  appeal 
in  the  nature  of  a  writ  of  error  to  the  Supreme  Court,'  and  the  defendant, 
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Joseph  Duncan,  became  their  surety  therefor.  Judgment  was  rendered  in 
the  Supreme  Court  against  them,  and  the  plaintiff  has  paid  the  whole  debt, 
and  now  asks  a  contribution  of  one-half  from  the  defendant,  as  his  co- 
surety. He  is,  upon  no  principle,  entitled  to  it ;  they  never  were  co-sureties. 
When  the  defendant  became  surety,  judgment  had  been  rendered  against 
the  plaintiff,  and  he  was  as  much  the  surety  of  the  plaintiff  for  the  appeal 
as  of  Richardson  and  Campbell ;  and,  if  he  had  paid  the  money,  would  have 
been  entitled  to  a  judgment  against  him  for  the  whole  amount. 
The  judgment  of  the  Circuit  Court  will  therefore  he  affirmed. 


IV'ashville.    December  Term,  1838. 
THE  STATE  v.  HORN. 

[473]  Criminal  Law.  Who  tnaylei  to  bail — Sheriff  xohen  and  when  not — Recognizance 
when  void.  Except  in  the  special  cases  pointed  out  by  law,  the  sheriff  has  no  power  to  let 
to  bail  persons  committed  for  criminal  offences.  By  the  Act  of  1881,  c  4,  he  may  not  let 
to  bail  one  who  has  been  committed  because  the  examining  magistrate  did  not  know 
whether  the  offence  was  bailable  or  not ;  and  a  recognizance  reciting  that  cause  of  its  being 
taken  by  the  sheriff'  is  void. 

On  the  26th  of  December,  1836,  William  11.  Horn  was  arrested  on  a 
charge  of  unlawful  and  malicious  stabbing,  and  brought  before  Mr.  Justice 
Samuel  Farris,  of  Giles,  for  examination.  The  justice  being  of  opinion 
that  Horn  was  guilty  of  the  charge,  and  not  knowing  whether  the  offence 
was  bailable  or  not,  therefore  committed  him  to  the  jail  of  the  county  to 
await  his  trial.  Application  was  made  to  the  sheriff  to  take  bail,  and  he, 
believing  it  to  be  his  duty,  took  from  the  prisoner,  with  James  Horn  as 
surety,  a  joint  and  several  bond  or  recognizance,  in  the  penalty  of  $1000, 
conditioned,  '^  that,  whereas,  the  said  William  R.  Horn,  on  the  26th  day 
of  December,  1836,  was  arrested  on  a  charge  of  unlawful  and  malicious 
stabbing,  at  the  instance  of  one  Campbell  Graves,  the  prosecutor,  and 
brought  before  one  Samuel  Farris,  a  justice  of  the  peace  for  said  county, 
for  an  examination  ;  and  whereas,  the  said  Samuel  Farris,  justice  as  afore- 
said, did  proceed  to  examine  said  William  R.  Horn  on  said  charge,  and 
being  of  opinion  that  he  was  guilty  of  the  same,  and  not  knowing  whether 
the  said  offence  was  bailable  or  not,  did  commit  the  said  William  R.  Horn 
to  the  jail  of  the  aforesaid  county,  to  await  his  trial  for  said  offence,  and 
application  having  been  made  to  James  S.  Webb,  the  sheriff  of  said  county, 
to  receive  bail  for  the  appearance  of  the  said  William  R.  Horn,  to  answer 
for  said  offence,  and  he  believing  it  to  be  his  duty  to  receive  said  bail. 
Now,  therefore,  if  the  said  William  R.  Horn  make  his  personal  appearance 
at  the  next  term  of  the  Circuit  Court  for  the  aforesaid  county  of  Giles,  to 
be  held  at  the  court-house  in  the  town  of  Pulaski,  on  the  third  Monday  of 
February  next,  on  the  first  Thursday  thereof,  then  and  there  to  answer  the 
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State  of  Tennessee,  [474]  upon  said  charge  of  unlawful  and  malicious 
stabbing,  and  not  depart  from  said  court  without  leave  of  the  same,  then 
the  above  obligation  shall  be  void,  otherwise  to  remain  in  full  force."  This 
recognizance  was  signed  and  sealed  by  William  B.  Horn  and  James  Horn, 
and  acknowledged  before  Thomas  C.  Webb,  sheriff,  on  the  30th  of  De- 
cember, 1836. 

William  R.  Horn  made  default,  and  on  the  2d  of  March,  1837,  a  forfeiture 
was  taken  and  entered  of  record,  and  a  scire  facias  awarded.  This  was 
returned  as  to  James  Horn,  '<  not  to  be  found  "  on  the  24th  of  June.  An 
alias  was  issued,  which  was  returned  on  the  21st  of  October,  that  James 
Horn  was  not  to  be  found,  and  had  removed  to  Missouri. 

At  October  term,  1837,  James  Horn's  appearance  was  entered  by  A. 
Wright,  his  attorney,  and  he  filed  a  demurrer  to  the  scire  facias.  Among 
the  reasons  assigned  for  the  demurrer  was  the  following :  '^  It  appears  from 
the  face  of  said  scire  facias  that  the  sheriff  had  no  power  to  take  said 
recognizance.  The  defendant  was  not  committed  to  jail  for  want  of  secu- 
rity by  the  magistrate,  but  because  he  did  not  know  whether  said  supposed 
offence  was  bailable  or  not  Now  by  the  common  law  the  sheriff  had  no 
power  to  take  a  recognizance,  and  by  statute  he  only  has  such  power  where 
the  accused  is  committed  to  jail  for  want  of  bail." 

On  argument  of  the  demurrer,  at  February  term,  1838,  before  his 
Honor  Judge  Dillahunty,  he  sustained  it ;  and  the  Solicitor  General  ap- 
pealed in  error.' 

The  Attorney  General  contended,  that  the  recognizance  in  this  case 
was  well  justified  by  the  Act  of  1831,  c.  4.  For  though  the  enacting  clause 
confined  the  sheriff's  power  of  bailing  to  the  case  when  the  defendant  is 
committed  for  the  want  of  security,  yet  as  the  proviso  is,  that  bail  is  not  to 
be  taken  when  the  examining  magistrate  has  determined  the  offence  not 
bailable,  it  followed,  that  when  the  defendant  is  committed  for  any  other 
reason  than  the  unbailableness  of  the  offence,  the  sheriff  may  take  the 
security.  Otherwise  the  party  may  lie  in  jail  indefinitely,  since  the  magis- 
trate might  never  resolve  his  doubts,  or  remove  his  ignorance  whether  the 
offence  was  bailable  or  not.  The  justice  had  not,  he  said,  reserved  the 
question  for  consideration,  and  committed  [475]  the  accused  till  he  could 
be  satisfied  of  his  power,  but  had  committed  him  to  await  his  trial  in  the 
Circuit  Court.  He  had  not  determined  that  the  offence  was  not  bailable, 
which  was  the  only  case  in  which  the  Act  of  1831  seemed  to  contemplate 
that  the  sheriff  should  not  take  bail.  Dealing  with  this  statute  as  with 
others,  and  interpreting  its  ambiguities  by  the  context,  it  could  scarcely  be 
doubted  that  the  case,  though  not  expressly  provided  for,  might  without 
violence  be  brought  within  its  purview. 

Wright,  for  the  defendant  in  error,  insisted,  that  at  common  law  the 
sheriff  had  no  power  to  take  bail  in  a  criminal  case.  1  Ch.  Crim.  Law, 
96,  97.    This  power  is  given  in  a  few  specified  cases  by  statute ;  the  juris- 
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diction  i$  a  special  and  limited  one,  and  his  authority  to  act  must  be  tested 
by  all  the  rules  applicable  to  such  proceedings.  Now  the  scire  fountu 
should  show  before  whom  it  was  taken,  and  that  he  had  power  to  take  it. 
Bridge  t\  Ford,  4  Mass.  641,  642 ;  The  People  v.  Powers,  4  Johns.  292  ; 
Jones  V.  Reed,  1  Johns.  Ca.  20 ;  Wells  v.  Newkirk,  Id.  228 ;  Shivers  v» 
Wilson,  5  H.  &  J.  130 ;  Commonwealth  v.  Downey,  9  Mass.  520 ;  The 
State  r.  Smith,  2  Greenl.  62.  The  recognizance  must  stand  or  fall  by 
itself;  it  should  be  a  complete  record,  embodying  every  fact  necessary  for  a 
recovery.    9  Mass.  520. 

But  here  it  shows  upon  its  face  the  want  of  authority  in  the  sheriff  to 
take  it.  The  defendant  was  not  committed  to  jail  for  want  of  security  by 
the  magistrate,  but  because  he  did  not  know  whether  the  offence  was  bail- 
able or  not.  Now  by  the  Act  of  1831,  he  only  had  such  power  where  the 
accused  is  committed  to  jail  for  want  of  bail.  Rose  v.  Dean,  7  Mass.  280. 
This  is  a  case  omitted.  It  is  not  provided  for,  though  it  is  of  the  same 
nature  as  the  case  which  is  embraced  by  the  act 

TuRLEY,  J.,  delivered  the  opinion  of  the  Court.  —  A  sheriff,  in  this 
State,  has  no  power  to  take  bail  for  the  appearance  of  prisoners  committed 
for  offences,  except  such  as  is  given  by  statute. 

The  Act  of  1831  makes  provision,  that  the  sheriff  of  the  [476]  county 
may  receive  bail,  where  the  accused  has  been  committed  for  want  of  security  ; 
but  it  does  not  authorize  him  to  do  so  in  any  other  case ;  and,  out  of  abun- 
dant caution,  prohibits  bail  being  taken  where  the  examining  magistrate 
shall  have  determined  the  offence  not  bailable. 

In  the  present  case  the  bond  of  recognizance  taken  by  the  sheriff  makes 
a  different  case  from  that  which  is  provided  for  by  the  statute.  It  recites, 
that  the  offender  had  been  committed,  because  the  justice  did  not  know 
whether  the  offence  was  bailable  or  not.  Now  the  statute  gives  no  power 
to  the  sheriff  to  adjudge  the  question ;  he  is  a  mere  ministerial  officer,  and 
can  only  act  where  the  committing  magistrate  has  held  the  offence  to  be 
bailable,  and  committed  for  want  of  bail. 

The  sheriff,  then,  had  no  power  to  take  the  bond  of  recognizance  in  this 
case ;  it  is  void,  and  the  court  below  therefore  committed  no  error  in  refus- 
ing to  pronounce  a  judgment  thereon.  Let  Oie  judgment  he  affirmed. 


Nashville.    December  Temiy  1838. 
THE  STATE  v.  MOORE. 

Penalty  —  to  State  aUmt,  UmUation  of  actions  for  —  81  Eliz.  c.  6,  §  5 — 1829,  c.  62,  §  2. 
Actions  for  penalties  where  the  rccovei^'  is  for  the  government  alone  must  be  prosecuted 
within  two  years  after  they  shall  have  accrued.  The  statute  of  Elizabeth  so  limiting  those 
actions  is  in  force  here.    [See,  now,  Code,  2772.] 
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The  defendant  was  sued  before  a  justice  of  Giles  upon  the  following 
warrant :  — 

"  State  of  Tennessee,  Giles  county.  To  any  lawful  officer  of  said  county 
to  execute  and  return.  Yon  are  hereby  commanded  to  summon  Osborne 
R.  Moore,  if  to  be  found  in  your  county,  personally  to  appear  before  me, 
or  some  other  justice  of  the  peace  for  said  county,  to  answer  the  State  of 
Tennessee  in  a  plea  of  debt  for  one  hundred  dollars,  for  peddling  in,  and 
selling  clocks  in  the  said  county  of  Giles,  for  the  year  one  thousand  eight 
hundred  and  thirty-four,  without  having  obtained  a  license  therefor,  as  by 
law  he  was  bound  to  do :  [477]  the  said  one  hundred  dollars  being  the 
penalty  claimed  from  said  Moore,  in  consequence  of  his  neglect  and  refusal 
to  obtain  license  as  aforesaid.  Herein  fail  not  Witness  my  hand,  seal, — 
a  justice  of  the  peace  for  said  county.  January  4,  1838.  B.  N.  Sessum, 
justice  of  the  peace.     (Seal.)" 

The  warrant  had  on  it  the  following  indorsement :  "  On  the  information 
of  Thomas  J.  Kennedy,  that  the  offence  mentioned  in  the  within  warrant 
has  been  committed,  I,  E.  D.  Jones,  clerk  of  the  County  Court  of  Giles, 
have  consented  that  this  case  may  be  proceeded  in  by  any  justice  of  the 
peace  having  cognizance  of  the  case.    Jan.  4,  1838.     E.  D.  Jones,  clerk." 

The  defendant  was  tried  on  the  19th  of  January,  before  Mr.  Justice  John 
Toung,  of  Giles,  who  discharged  him.  The  clerk  appealed  to  the  Circuit 
Court.  There  it  was  tried  at  February  term,  1838,  before  his  Honor 
Judge  DiLLAHUNTT  and  a  jury.  The  jury  found  a  verdict  for  the  State. 
The  defendant  moved  in  arrest  of  judgment ;  and  on  argument  of  the  rule, 
it  was  made  absolute.     The  Solicitor  General  appealed  in  en*or. 

The  Attorney  General,  for  the  State,  submitted  the  cause  to  the  Court. 

N.  S.  Brown  and  Combs,  for  the  defendant,  insisted  that  the  judgment 
was  properly  arrested. 

Because  the  warrant  shows  the  whole  case,  and,  in  doing  so,  shows  that 
the  action  was  barred  by  the  statute  of  limitations,  and  that  therefore  there 
was  no  cause  of  action  when  this  suit  was  commenced.  The  Act  of  1715, 
c.  21,  §  7,  adopts  all  the  statute  laws  made  for  the  limitation  of  actions  in 
England. 

The  statute  31  Elizabeth,  c.  5,  §  5,  limits  all  actions  upon  penal  statutes, 
made,  or  to  be  made,  if  the  recovery  is  to  be  made  for  the  government 
alone,  to  two  years ;  and  if  the  penalty  be  given  to  the  government,  and  to 
any  one  who  will  sue,  to  one  yeai^.  4  Bacon's  Abridgment,  Gwillim's 
ed.  466. 

Ti7RLET,-J.,  delivered  the  opinion  of  the  Court.  —  This  is  a  suit  brought 
by  the  clerk  of  the  County  Court  of  Giles,  against  the  defendant,  to  recover 
a  penalty  of  $100,  [478]  for  having  peddled  clocks  in  said  county,  with- 
out having  first  procured  a  license  therefor,  under  the  provisions  of  the  Act 
of  1829,  c  62. 
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The  warrant  was  issued  on  the  4th  of  January,  1838,  and  charges  the 
offence  to  have  been  committed  in  the  year  1834.  This  suit  is  prosecuted 
by  the  clerk  for  the  benefit  of  the  State. 

By  the  words  of  the  warrant,  it  is  manifest  that  more  than  two  years 
had  elapsed  after  the  commission  of  the  offence,  before  the  suit  was  insti- 
tuted. The  statute  of  the  3l8t  Eliz.  c.  5,  §  5,  enacts,  '^  that  all  actions 
upon  penal  statutes,  made  or  to  be  made,  if  the  recovery  is  to  be  for  the 
King  alone,  shall  be  prosecuted  within  two  years  after  they  shall  have 
accrued." 

The  question  is,  whether  this  statute  is  in  force  here.  We  think  it  is. 
The  Act  of  1715,  c.  31,  §  7,  passed  in  Noi^th  Carolina,  and  in  force  in  this 
State,  provides  that  *'  all  the  laws  of  England  made  for  the  limitation  of 
actions,  and  preventing  vexatious  lawsuits,  shall  be  in  force,'*  <&c  This  is 
conclusive  on  the  question.  The  statute  has  the  same  validity  here  as  if 
it  had  been  enacted  here. 

The  judgment  of  the  Circuit  Court,  in  arresting  the  judgment,  was  there- 
fore correct,  and  will  be  affirmed. 

Note.  —  The  statute  of  Elizabeth,  in  question,  is  entitled  ''  An  act  concerning 
informers."  It  is  preceded  by  the  following  preamble :  "  For  tliat  divers  of  the 
Queen's  Miy'esty's  subjects  be  daily  unjustly  vexed  and  disquieted  by  divers  common 
informers  upon  penal  statutes,  notwithstanding  any  former  statute  that  hath  been 
made  against  their  disorders,  for  remedy  whereof "  divers  provisions  are  made,  and 
the  fifth  section  provides,  — 

"  And  be  it  further  enacted  by  the  authority  aforesaid,  that  all  actions,  suits,  bills, 
indictments,  or  informations,  which  after  twenty  days  next  after  the  end  of  this  session 
of  Parliament,  shall  be  had,  brought,  sued,  or  exhibited,  for  any  forfeiture  upon  any 
statute  penal,  made  or  to  be  made,  whereby  the  forfeiture  shall  be  limited  to  the 
queen,  her  heirs  or  successors  only,  shall  be  had,  brought,  sued,  or  exhibited  within 
two  years  next  after  the  oflfence  committed,  or  to  be  committed,  against  such  act  penal, 
and  not  after  two  years.  And  that  all  actions,  suits,  bills,  or  informations,  which,  after 
the  said  twenty  days  shall  be  had,  brought,  sued,  or  commenced,  for  any  forfeiture 
upon  any  penal  statute,  made  or  to  be  made,  except  the  statute  of  tillage,  the  benefit 
and  suit  whereof  is,  or  sliall  be,  by  the  said  statute,  limited  to  the  queen,  her  heirs  or 
successors,  and  to  any  other  which  shall  prosecute  in  that  behalf,  shall  be  had,  brought, 
sued,  or  commenced,  by  any  person  that  may  lawfully  pursue  for  the  same  as  afore- 
said, within  one  year  next  after  the  ofience  committed,  or  to  be  committed,  against 
the  said  statute ;  and  in  default  of  such  pursuit,  that  the  same  shall  he  had,  sued, 
exhibited,  or  brought  for  the  [479]  Queen's  Mi^esty,  her  heirs  or  successors,  at  any 
time  within  two  years  after  that  year  ended.  And  if  any  action,  suit,  bill,  indictment 
or  information  for  any  ofience  against  any  penal  statute,  made  or  to  be  mjide,  except 
the  statute  of  tillage,  shall  be  brought  after  the  time  in  that  behalf  before  limited,  that 
then  the  suit  shall  be  void  and  of  none  efiect,  any  act  or  statute  made  to  the  contrary 
notwithstanding." 
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Kashville.    December  Term,  1838. 
MILLER  r.  ESTILL. 

CoNVETAKCE.  Deed  —  registration,  date  oft  if  omitted^  how  supplied.  If  it  appear  from  the 
registiy  that  a  deed  and  the  certificate  of  probate  or  acknowledgment  indorsed  thereon 
had  been  registered,  bat  the  date  of  the  registration  omitted,  the  register  or  deputy 
register  may  be  examined  to  supply  the  date.    [Ace.  Baldwin  v.  Marshall,  2  Hum.  118.] 

Ejectment  for  eight  acres  of  land  in  the  vicinity  of  Winchester.  The 
action  was  commenced  in  Franklin  Circuit  Court  on  the  12th  of  January, 
1882.  The  demise  was  in  the  name  of  Thomas  Miller,  and  notice  of  the 
action  was  served  on  Wallace  Estill  and  Thomas  Logan,  who  were  admit- 
ted at  July  term,  1832,  to  defend  instead  of  the  casual  ejector,  upon  the 
common  rule. 

On  the  4th  day  of  June,  1818,  a  judgment  had  been  recovered  in  the 
County  Court  of  Franklin,  by  William  Patterson  against  John  Dougherty, 
for  $1090  debt,  and  damages,  besides  costs  of  suit  To  have  execution  of 
this  judgment  a  fi»  fa.  had  been  issued  on  the  18th  of  November,  1818, 
tested  as  of  the  preceding  August  term,  which  had  been  suspended,  by  an 
injunction,  which  was  not  dissolved  till  the  14th  of  December,  1824. 

In  the  mean  time,  namely,  on  the  6th  of  March,  1820,  Dougherty  mort- 
gaged the  premises  to  Luke  Tiernan  &  Son,  to  secure  the  payment  of 
$3000  which  he  owed  them,  conditioned  to  be  absolute  if  he  failed  to  pay 
the  money  and  interest  thereon  in  two  years,  from  the  8th  of  January, 
1820.  The  execution  of  this  deed  was  acknowledged  in  the  County  Court 
of  Franklin  at  February  term,  1820;  and  upon  it  were  indorsed  the  fol- 
lowing certificates  of  registration :  — 

1.  '*  This  .mortgage  deed  is  registered  in  the  register's  office  of  Franklin 
county,  in  Book  F,  pp.  327,  328,  &  329."  Signed,  "  John  J.  Hayter,  D.  R. 
March  7,  1820." 

"  State  op  Tennessee.  I,  Jesse  Wallace,  Re^ster  of  Franklin  county, 
do  hereby  certify  that  the  foregoing  deed  of  [480]  mortgage,  as  well  as  the 
certificate  of  acknowledgment,  thereon  indorsed,  are  registered  in  the 
register's  office  of  said  county,  in  Book  F,  pp.  327,  328,  and  329 ;  but  there  is 
no  date  to  the  registration  of  said  deed  and  certificate,  26th  of  July,  1836. 

Jesse  T.  Wallace,  RegislerJ* 

On  the  23d  of  December,  1824,  an  alias  fieri  facias  was  issued  upon 
Patterson's  judgment  against  Dougherty,  tested  as  of  November  term, 
1824,  which  was  levied  upon  the  premises,  but,  owing  to  a  mistake  in  the 
advertisement,  a  sale  was  not  effected.  A  pluries  fi.  fa*  was  now  issued 
on  the  9th  of  March,  1825,  tested  as  of  February  term  preceding.  This 
was  levied  upon  the  premises  on  the  11th  of  March,  and  on  the  25th  of 
April,  1825,  they  were  exposed  to  sale ;  and  Thomas  Miller,  the  lessor  of 
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the  plaintiff,  became  the  purchaser.  Od  the  8th  of  June,  1825,  the  sheriff 
made  him  a  deed,  the  execution  of  which  was  proven  in  Franklin  Circuit 
Court  on  the  12th  of  July,  1828,  and  registered  on  the  14th  of  the  same 
month.     This  deed  was  the  plaintiff's  title. 

Tieman  &  Son  filed  a  bill  in  the  Chancery  Court  of  McMinnville, 
against  Dougherty,  to  foreclose  the  aforesaid  mortgage,  and  on  the  16th  of 
June,  1828,  a  decree  of  foreclosure  was  pronounced,  under  which  the 
premises  were  sold  on  the  1st  of  November,  1828,  to  Luke  Tiernan  &  Son, 
to  whom  the  commissioner,  who  executed  the  decree,  made  his  deed,  dated 
the  said  1st  of  November,  1828,  the  execution  of  which  was  acknowledged 
in  February,  1829,  and  it  was  registered  on  the  17th  of  March,  1829.  The 
mortgage  deed,  and  the  commissioner's  deed,  were  read  by  the  defendants 
to  show  an  outstanding  title. 

The  case  was  tried  at  September  term,  1838,  before  his  Honor  Judge 
Marchbanks  and  a  jury  of  Franklin.  On  offering  the  mortgage  deed  in 
evidence,  the  defendant's  counsel  examined  John  J.  Hayter,  who  proved 
that  he  had  been  deputy  under  John  Eeeton,  formerly  register  of  Franklin 
county,  and  that  the  first  certificate  of  registration  indorsed  on  the  mort- 
gage deed  was  in  his  handwriting,  and  was  put  there  by  him  as  deputy 
register.  The  defendant  then  offered  to  read  the  certificate  as  evidence  to 
the  jury,  but,  upon  the  objection  of  the  plaintiff's  counsel,  it  was  rejected  by 
the  [481]  Court,  to  which  the  defendant  excepted,  and  the  Court  signed  a 
bill  of  exceptions  stating  the  facts.  The  defendant  then  read  the  deed  from 
the  commissioner  in  chancery  to  Tiernan  &  Son,  and  now  introduced  Hayter 
again  to  prove  the  time  of  the  registration  of  the  mortgage  deed.  The 
plaintiff  objected  to  this,  but  the  Court  allowed  him  to  state,  that,  judging 
from  the  certificate  itself,  which  was  in  his  handwriting,  it  was  made  on  the 
7th  of  March,'  1820,  but  he  had  no  recollection  of  the  time.  He  said,  how- 
ever, that  it  was  made  before  1825.  The  plaintiff  tendered  a  bill  of 
exceptions  to  the  decision  of  the  Court  admitting  this  testimony  of  Hayter 
as  to  the  time  of  the  registration,  which  was  signed  by  the  Court. 

His  Honor  charged  the  jury,  that  as  the  law  stood  at  the  date  of  the 
deed,  from  the  sheriff  to  the  lessor  of  the  plaintiff,  and  of  the  mortgage 
deed  from  Dougherty  to  Tiernan  &  Son,  if  a  deed  were  registered  within 
twelve  months  from  its  execution,  it  took  effect  from  its  execution,  but  if 
not  registered  within  that  time,  it  took  effect  only  from  the  registration ; 
that  the  certificate  of  Wallace,  the  register,  upon  the  mortgage  deed,  was 
evidence  that  the  deed  and  certificate  of  probate  thereupon  were  registered ; 
but  not  as  to  the  time  when  they  were  registered ;  that  as  the  time  of  the 
registration  does  not  appear  from  the  record  of  registration,  it  is  competent 
for  the  defendant  to  show  by  parol  evidence,  and  the  jury  must  determine 
from  that  evidence  the  time  of  the  registration. 

The  jury  found  a  verdict  for  the  defendants,  and  the  Court  gave  judg- 
ment accordingly.    The  plaintiff  appealed  in  error. 
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Taul,  for  the  plaintiff,  said  —  This  is  the  same  case  which  has  been 
twice  before  this  court,  and  is  reported  in  8th  and  10th  Yerger. 

When  the  case  was  first  before  the  Court,  the  decision  turned  upon  the 
prioritj  of  the  registration  of  the  deeds,  under  which  the  parties  respec- 
tively claimed  the  land  in  controversy. 

Upon  the  second  trial  in  the  court  below,  the  circuit  judge  rejected  the 
mortgage  deed  from  Dougherty  to  Tieman  (under  which  defendants  claim), 
on  the  ground  of  the  insufficiency  of  the  probate,  or  clerk's  certificate  of 
the  acknowledgment  of  the  deed  by  Dougherty. 

When  the  case  came  before  this  court  a  second  time,  the  [482]  judg- 
ment of  the  court  below  was  reversed,  and  the  probate  declared  to  be 
sufficient.      Vide  10  Yer. 

On  the  third  trial,  the  only  material  question  was,  the  priority  of  registra- 
tion. 

The  defendants  produced  the  original  deed  (at  the  first  and  second  trial 
a  copy  was  used).  The  indorsement  on  the  deed,  purporting  to  be  a  cer- 
tificate of  registration,  by  John  J.  Hayter,  D.  R.,  was  rejected  by  the  Court. 

The  defendants  then  introduced  Mr.  Hayter  to  prove  the  time  when  the 
deed  was  registered.  This  was  objected  to  by  plaintiff,  but  the  objection 
was  overruled,  and  H.  examined  as  a  witness  for  the  purpose  aforesaid ; 
and  the  judge  charged  the  jury  that  it  was  competent  to  prove  the  time  of 
registration  by  parol. 

It  is  believed  by  the  plaintiff  in  error  that  it  would  be  just  as  competent 
to  prove  the  fact  of  registration  by  parol  as  to  prove  the  time  when  it  was 
done  by  parol. 

The  decision  of  the  circuit  judge  is  so  palpably  erroneous  as  not  to 
require  authorities  or  argument  to  prove  it. 

James  Campbell,  for  the  defendant,  said,  The  only  question  now  pre- 
sented, that  is  considered  material  to  examine,  is  this :  The  mortgage  deed 
under  which  defendants  claim  was  duly  acknowledged  and  admitted  to 
registration  about  the  time  it  bears  date.  It  was  registered,  but  the  regis- 
ter &iled  to  fix  a  date  on  his  book,  showing  the  time  when  it  was  registered. 
John  J.  Hayter,  the  deputy  register,  proves  in  substance  that  he  registered 
the  deed  before  he  went  out  of  office,  which  was  in  1825,  and  which  is 
early  enough  to  overreach  the  claim  of  plaintiff.  His  certificate  on  the 
deed  shows  the  same  fact,  though  it  was  rejected  by  the  Court  as  a  certifi- 
cate, on  account  of  its  alleged  informality,  though  it  is  not  seen  for  what 
reason.  It  is  objected  by  plaintiff,  that  the  time  the  deed  was  registered 
cannot  be  proved  by  parol,  or  by  any  other  evidence  short  of  the  register's 
books  themselves.  There  is  no  statute  requiring  the  register  to  state  upon 
his  book  the  date  of  the  registration.  So  there  is  no  statute  requiring  the 
derk  of  a  court  to  state  the  hour  when  a  judgment  is  rendered  ;  and  hence, 
whenever  it  becomes  important  to  ascertain  at  what  time  a  judgment  was 
rendered,  so  as  to  determine  whether  a  [483]  judgment  or  a  deed,  both  dated 
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on  the  same  day,  claims  priority,  you  resort  to  parol  evideDce  to  ascertaiD 
the  fact  of  priority.  The  principle  involved  in  this  question  is  settled  in 
Murfree's  Heirs  v,  Carmack  and  Williams,  4  Yer.  270. 

Starkie,  part  3,  p.  576,  parol  evidence  may  be  used  concurrently  with 
written  evidence. 

Evidence  may  be  adduced  to  prove  a  bond  was  given  at  a  different  time 
from  its  date.     2  Starkie,  572,  573. 

TuRLEY,  J.,  delivered  the  opinion  of  the  Court  —  The  plaintiffs  and 
defendants  claim  title  to  the  premises  in  dispute,  under  John  Dougherty. 

The  plaintiff,  by  virtue  of  a  sheriff's  deed  of  conveyance,  dated  8th  of 
June,  1825,  and  registered  14th  July,  1828 ;  the  defendants,  by  a  deed  of 
mortgage  from  John  Dougherty,  dated  6th  of  March,  1820,  and  registered 
in  the  register's  office  of  Franklin  county,  in  Book  F,  pp.  327,  328,  329, 
which  registration  is  signed  by  John  B.  Hayter,  D.  R.,  and  dated  March 
7,  1820. 

This  court  has  heretofore  determined  in  this  case  that  the  date  of  the 
registration  cannot  be  established  by  the  signature  of  John  Hayter,  he  not 
being  an  officer  recognized  by  the  law ;  and  upon  the  trial  in  the  court 
below,  from  which  this  appeal  is  taken,  Hayter  was  introduced  as  a  witness, 
and  proved  the  registration  of  the  deed  of  mortgage  to  have  been  made  on 
the  day  mentioned. 

To  the  reception  of  Hayter's  testimony  the  plaintiff  objected,  which 
objection  was  overruled. 

The  only  question  now  presented  for  reconsideration  is,  whether,  when 
the  register  neglects  to  state  on  his  books  the  date  of  the  registration  of  a 
deed,  it  may  be  proven  by  parol.  We  think  it  may,  or  othei*wise  persons 
may  be  deprived  of  their  estates  by  the  mere  negligence  or  fraud  of  a 
ministerial  officer  without  any  neglect  or  default  whatever  on  their  part, 
a  conclusion  certainly  to  be  avoided. 

This  court,  in  the  case  of  Murfree's  Heirs  v.  Carmack  and  Williams, 
4  Yerg.  271,  held  that  where  a  judgment  was  rendered  against  a  person  on 
the  same  day  on  which  he  executed  a  deed  of  conveyance  for  his  land, 
proof  of  the  precise  [484]  period  of  the  day  when  the  judgment  was 
rendered  and  the  deed  executed  was  admissible  to  determine  which  bad 
priority. 

This  case  we  think  stronger  than  the  one  now  under  consideration,  and 
as  conclusive  upon  the  point  debated.    We  therefore  think  there  was  no 
error  in  receiving  the  testimony  of  Hayter,  and  affirm  the  judgment  of 
the  court  below. 
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Nashville,    December  Term^  1838. 
.       MILLER  V.  MILLER. 

CoNTEYAXCE.  Operation  of  our  statutory  deed  made  hy  hu^andqfkuid  the  joint  property  oj 
husband  and  wife  —  Statute  of  Unutations, 

Oar  statutory  deed  does  not  operate,  like  the  ancient  feoffment,  to  pass  the  fee-simple, 
and  turn  all  other  estates  into  rights  of  entry  or  action.  It  operates,  as  a  grant,  to  pass 
nothing  but  what  the  bargainor  maj  lawfully  sell.  See  Burrow,  02.  Therefore  a  hus- 
band's deed,  acknowledged  or  proved,  and  registered,  of  land  in  the  joint  seisin  and 
possession  of  him  and  his  wife,  is  not  a  discontinuance  of  her  estate.  The  bargainee's 
possession  is  not  adverse  to  her  right  any  more  than  her  husband's  was,  but  is  consistent 
with  her  right,  as  was  her  husband's.  Consequently  the  statute  of  limitations  does  not 
begin  to  turn  the  bargainee's  possession  into  title  against  her,  till  her  discoverture,  after 
which  her  title  will  be  barred  by  the  adverse  possession  of  her  husband's  bargainee  in 
seven,  and  not  in  three  years.  [Ace.  Royston  v.  Wear,  8  Head,  11;  McClung  v.  Sneed, 
8  Head,  223 ;  Rogers  v.  Cawood,  1  Sw.  146 ;  McCorry  v.  King,  3  Hum.  277 ;  Messinger  v. 
Murphy,  2  Head,  677;  Belote  e.  White,  2  Head,  713;  all  citing  this  case.  See  also  Gwin 
r.  Anderson,  8  H.  827.] 

Ejectment  in  Franklin  Circuit  Court  for  three  hundred  and  twenty  acres 
of  land  on  Bean's  Creek  in  that  county.  Archibald  Woods  being  seised 
and  possessed  of  the  premises,  by  indenture  executed  on  the  2d  of  October, 
1817,  'Mn  consideration  of  consanguinity,  natural  love,  and  affection,  and 
one  dollar  to  him  in  hand  paid  by  Garland  B.  Miller,  and  Mourning  Miller, 
his  wife,"  conveyed  said  premises  to  them  in  fee,  they  being  his  daughter 
and  son-in-law.  This  deed  was  duly  acknowledged  and  I'egistered  in 
Franklin  county. 

On  the  6th  of  May,  1827,  Garland  B.  Miller,  by  his  separate  deed  of 
that  date,  conveyed  the  premises  to  John  Miller,  for  the  expressed  consid- 
eration of  thirty-one  hundred  and  forty-nine  dollars ;  and  John  Miller  was 
pat  in  possession.  On  the  20th  of  October,  1830,  John  Miller  sold  the 
premises  for  three  thousand  three  hundred  and  eighty-four  dollars,  to 
Bichard  C.  Holder,  who  gave  his  notes  for  the  money,  and  took  Miller^s 
bond  conditioned  to  convey  the  land  to  him  [485]  whenever  he  paid  the 
consideration.     The  possession  was  now  transferred  to  Holder. 

In  December,  1832,  Garland  B.  Miller  died,  his  wife,  Mourning,  sur- 
viving him. 

On  the  8th  of  September,  1837,  Mrs.  Miller  commenced  this  ejectment 
Notice  of  the  action  was  served  on  Richard  C.  Holder;  and  at  March 
term,  1838,  he  and  John  Miller  were  admitted  to  defend  instead  of  the 
casual  ejector,  upon  entering  into  the  common  rule. 

At  the  June  term  the  cause  was  tried  before  his  Honor  Judge  March- 
banks  and  a  jury  of  Franklin.  The  deeds  and  bond  above  recited  were 
read  to  the  jury ;  and  they  were  respectively  proved  to  cover  the  premises, 
and  it  was  also  proved  that  the  defendants  were  in  possession  thereof  at 
the  commencement  of  the  suit. 

His  Honor  charged  the  jury  that  the  deed  from  Woods  to  Miller  and 
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his  wife  conveyed  to  them  as  one  person  the  title  to  the  land,  which,  upon 
the  death  of  the  hushand,  continued  in  the  lessor  of  the  plaintiff;  that  the 
deed,  notwithstanding  the  coverture,  conveyed  to  her  q  present  right ;  that 
Miller,  the  husband,  might  have  leased,  rented,  or  assigned  the  land  for  any 
period  not  extending  beyond  the  continuance  of  the  marriage  between  him 
and  his  wife,  and  the  assignee's,  lessee's,  or  tenant's  possession  would  not 
have  been  adverse  to  the  right  of  the  lessor  of  the  plaintiff,  but  w6uld 
have  been  consistent  with  it ;  and  her  cause  of  action  would  not,  upon 
that  supposition,  have  accrued  till  the  expiration  of  the  term  of  the  lease, 
renting,  or  assignment,  —  and  consequently  the  statute  of  limitations  would 
only  begin  to  run  from  that  time. 

But  the  deed  of  the  6th  of  May,  1827,  from  Garland  to  John  Miller, 
purported,  his  Honor  said,  to  convey  to  the  latter  a  fee-simple  in  the  land ; 
that  it  could  not  therefore  be  considered  as  a  lease  or  assignment  of  the 
premises  for  such  time  as  Grarlaud  B.  Miller  had  a  right  to  lease  or  assign 
it ;  that  .John  Miller's  possession,  under  the  deed,  would  consequently  be 
adverse  to  the  right  of  the  lessor  of  the  plaintiff,  and  her  right  of  action 
accrued  at  the  moment  of  the  commencement  of  such  possession ;  and  that, 
if  John  Miller  or  his  assigns  had  had  seven  years'  possession  of  the  land, 
[486]  claiming  under  said  deed,  before  the  commencement  of  the  suit, 
such  possession  would  be  a  bar  to  the  action,  unless  it  was  commenced 
within  three  years  next  after  the  discoverture  of  the  lessor  of  the  plaintiff. 

The  jury  found  a  verdict  for  the  defendant.  The  plaintiff's  motion  for 
a  new  trial  was  overruled,  whereupon  she  appealed  in  error. 

Taul,  for  the  plaintiff  in  error,  insisted  that  the  statute  did  not  begin 
to  run  against  her  right  until  the  death  of  her  husband,  at  which  time,  by 
the  operation  of  law,  the  estate  was  cast  upon  her.  There  is  no  principle 
better  settled  tfian  that  the  statute  does  not  begin  to  run  until  there  is  a 
cause  of  action.  Cooke,  318;  4  Bacon,  479,  in  note.  The  time  to  form 
the  bar  commences  with  the  capacity  to  sue.  Bradford  v.  McLemore,  3 
Yerg.  318 ;  Dyche  v.  Glass's  Lessee,  8  Yerg.  879 ;  Neddy  t;.  The  State, 
8  Yerg.  251 ;  4  Bacon,  479 ;  The  Commonwealth  v,  McGowan,  4  Bibb, 
63 ;  5  Littell,  312 ;  Sugden  on  Vendors,  337,  343 ;  2  Saunders,  338,  note 
9 ;  Angell,  54,  55 ;  7  East,  299. 

Mrs.  Miller  having,  according  to  these  authorities,  np  right  of  entry 
until  the  demise  of  her  husband,  consequently  the  statute,  if  applicable  to 
her  case,  did  not  begin  to  run  until  then.  Authorities  might  be  multiplied 
upon  this  point,  but  it  is  considered  to  be  wholly  unnecessary. 

2.  At  what  time,  then,  did  Mrs.  Miller's  right  of  entry  commence  ?  The 
answer  is,  at  the  death  of  her  husband.  The  conveyance  was  made  to 
them  during  coverture.  Each  was  sebed  of  the  entirety.  In  other  words, 
it  was  a  conveyance  to  the  husband  during  life,  remainder  to  his  wife  on 
the  contingency  of  her  surviving  him.  2  Kent,  111,  112;  Taul  v,  Camp- 
bell, 7  Yerg.  319.  By  marriage  the  husband  aoquires  the  usufruct  of 
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the  freehold  estates  of  his  wife,  &c.  Reeves's  Dom.  Rel.  27 ;  Coke  Litt. 
351.  If  husband  and  wife  are  entitled  to  land,  in  right  of  the  wife,  of 
which  they  are  disseised,  and  the  disseisor  dies  and  the  lands  descend  to 
his  heirs,  the  husband's  right  of  entry  upon  the  lands  is  taken  away.  If 
the  husband  dies  before  the  wife,  her  right  of  entry  is  not  taken  away. 
Coke  Litt.  246 ;  Reeves,  29.  The  conveyance  of  the  real  property,  of  the 
wife  by  the  husband  [487]  operates  only  to  convey  his  interest  therein, 
although  the  deed  should  be  of  the  fee,  and  the  wife  or  her  heirs  may  enter 
thereon  on  the  death  of  the  husband.     Reeves,  121 ;  1  Bacon,  495. 

The  defendants  contend  that  three  years  will  form  the  bar,  under  our 
statute  of  limitations.  The  saving  of  three  years  in  favor  of  femes  covert 
is  where  their  right  had  accrued,  come,  or  fallen  during  coverture ;  and 
then,  although  seven  years  had  elapsed,  they  are  entitled  to  three  years 
more.  Mrs.  Martin's  right  did  not  accrue,  come,  or  fall,  until  the  death  of 
her  husband ;  ergo,  she  is  entitled  to  seven  years.  Reeves,  121 ;  1  Bacon, 
495.  When  the  wife  joins  with  the  husband  in  the  conveyance  of  her 
lands,  which  does  not  bind  her  .after  the  death  of  her  husband,  she  may 
enter  thereon  without  any  more  impediment  than  if  she  liad  never  leased 
it.  Reeves,  122;  Roll's  Ab.  349.  If  lands  be  given  to  husband  and 
wife  and  the  heirs  of  their  bodies,  and  the  husband  alone  levies  a  fine  . 
thereof,  the  wife  may  enter  after  his  death.  1  Bacon,  495  in  note ; 
Jacob's  Law  Diet,  title  Discontinuance.  Recovery  suffered  by  husband 
alone  is  void.  Id. ;  Coke  Litt.  voL  2,  title  Discontinuance ;  Liber  3,  c  2, 
§  594. 

At  common  law,  any  alienation  made  by  the  husband  of  the  wife's  land 
was  a  discontinuance.  1  Bacon,  496.  But  by  statute  32  Henry  VIIL,  no 
fine  shall  work  a  discontinuance.  If  lands  be  given  to  husband  and  wife 
and  the  heirs  of  their  two  bodies,  and  the  husband  maketh  a  feoffment  and 
dieth,  the  wife  is  helped  by  statute  32  Henry  YIII.,  and  so  is  the  issue  of 
their  bodies.  Jacob,  title  Discontinuance ;  2  Kent,  111,  112  ;  Runnington, 
45.  The  husband  cannot  alien  or  encumber  it  so  as  to  prevent  the  wife  or 
her  heirs  from  enjoying  it  after  his  death.  2  Kent,  112.  The  intervention 
of  a  particular  estate  will  suspend  the  operation  of  the  statute.  Angell, 
157.  Where  the  husband  conveys  without  the  wife,  the  statute  will  not 
begin  to  run  against  her  dower  until  the  death  of  her  husband.  Angell, 
157.  In  this  State,  the  statute  does  not  run  at  all  against  a  widow's  claim 
to  dower.  Guthrie  v.  Owen's  Heirs,  10  Yerg.  389.  The  reasoning  of 
the  Court  in  this  case  will  apply  with  all  its  force  to  the  case  now  [488] 
under  consideration.  Mrs.  M.  certainly  had  no  right  of  entry  previous  to 
the  death  of  her  husband,  and  consequently  the  statute  could  not  be  run- 
ning against  a  right  that  did  not  exist.  In  a  late  case  in  Pennsylvania,  the 
Supreme  Court  said  that  they  could  not  assent  to  the  .doctrine  that  when 
the  husband  conveys  without  the  wife  joining,  the  statute  of  limitations 
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runs  during  the  coverture.    Augell,  158 ;  Callen  v.  Motzer,  13  Serg.  & 
Rawle,  356. 

James  Campbell,  on  the  same  side,  argued  that,  by  the  common  law,  if 
a  tenant  holding  an  estate  for  life,  or  other  less  estate,  makes  a  feoffment  in 
fee,  this  was  a  forfeiture  of  the  life-estate,  and  he  who  was  entitled  to  the 
reversion  or  remainder  could  enter  upon  the  land.  Hence  a  feoffment  in 
such  a  case  did  operate  a  disseisin,  and  the  feoffee's  possession  became 
immediately  adverse  to  those  that  were  to  come  in  after  the  person  hold- 
ing the  particular  estate.  But  when  a  different  mode  of  transferring  the 
title  to  real  estate  was  introduced  by  the  deed  of  bargain  and  sale,  or  other 
conveyance  operating  under  the  statute  of  uses,  the  rule  which  had  before 
prevailed  was  no  longer  applicable.  The  deed  of  bargain  and  sale  trans- 
ferred the  title  without  livery  of  seisin ;  and  when  the  bargainor  made  a 
deed  for  a  greater  estate  than  the  interest  he  had  to  convey,  such  deed  oper- 
ated to  transfer  such  interest  and  such  only  as  the  bargainor  had  to  con- 
vey. The  bargainee  would  then  enter,  not  as  a  trespasser,  but  he  would 
enter  rightfully  under  his  deed,  and  would  hold  in  conformity  with  it  till 
the  interest  whicH  his  bargainor  had  to  convey,  and  which  was  transferred 
to  his  bargainee,  had  terminated.  4  Kent's  Com.  80  et  seq. ;  2  Coke  Litt. 
,  416,  §  416  et  seq.;  2  Bla.  274,  275  ;  2  Kent's  Com.  Ill,  112 ;  Jackson  ex 
dem.  Sinsebaugh  v.  Sears,  10  J.  K.  435. 

A  grant,  even  at  the  common  law,  passes  such  estate  as  the  grantor  had 
to  convey,  because  the  estate  which  the  grantor  had  to  convey  did  not  lie 
in  livery ;  in  other  words,  it  passed  without  livery  of  seisin.  4  Cruise,  57, 
§  40,  and  the  authorities  there  cited. 

In  this  State,  deeds  operate  under  our  Statute  of  1715,  c.  38,  precisely 
as  the  deed  of  bargain  and  sale  operates  in  England.  It  operates  to  trans- 
fer the  legal  estate  without  livery  [489]  or  seisin.  It  operates  as  a  grant 
at  the  common  law,  and  the  person  making  the  conveyance  is  called,  and 
properly  too,  the  grantor  or  bargainor.  Here,  when  the  grantor  conveys 
a  larger  estate  than  is  vested  in  him,  the  deed  or  grant  operates  to  trans- 
fer the  interest  of  the  grantor  or  bargainor,  and  the  bargainee,  when  he 
enters,  does  so,  not  by  wrong,  but  by  right.  He  does  not  enter  as  a  tres- 
.passer,  claiming  under  one  who  has  forfeited  his  title,  but  he  enters  right- 
fully, claiming  the  possession  under  the  deed  of  his  bargainor  or  grantor, 
and  who  had  the  right  to  transfer  him  the  possession.  What  would  a  deed 
of  bargain  and  sale  be  in  this  country  without  the  aid  of  the  statute  of 
uses  or  our  own  Act  of  1715  ?  It  would  transfer  no  title,  but  a  mere  equi- 
ty to  the  land.  Our  Statute  of  1715,  like  the  statute  of  uses  in  England, 
steps  in  and  converts  this  equitable  into  a  legal  estate,  and  says  that  deeds 
made  in  conformity  with  the  statute  shaU  pass  estates  in  land  without  liv- 
ery of. seisin.  In  other  words,  it  shall  pass  such  interest  as  the  bargainor 
had  to  convey ;  for  the  very  definition  of  the  word  estate  is  such  interest  as 
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the  pa'-ty  conveying  has  in  the  thing  conveyed.  Our  Statute  of  1715  does 
not  narrow  the  operation  of  a  deed  of  conveyance  more  than  the  statute  of 
uses,  but  it  enlarges  its  operation.  It  was  intended  to  give  freer  scope  to 
the  transfer  of  real  estate  than  was  even  given  by  the  statute  of  uses.  It 
does  away  with  certain  technicalities  which  even  the  statute  of  uses  re- 
quired, and  both  statutes  dispense  with  the  necessity  of  livery  of  seisin. 
Corporeal  as  well  as  incorporeal  hereditaments  in  this  State  lie  in  grant 
and  not  in  livery.  They  are  transferred  by  grant  or  deed,  and  by  that 
alone. 

Let  us  apply  these  principles  to  the  present  case.  Garland  6.  Miller 
and  wife  had  the  estate  in  controversy  conveyed  to  them  by  Woods.  Gar- 
land B.  Miller,  in  the  lifetime  of  his  wife,  conveys  the  land  to  John  Miller 
by  deed,  without  his  wife  joining.  John  Miller  took  possession  under  this 
deed.  Garland  B.  Miller  during  the  life  of  himself  and  wife  had  the 
right  to  the  land,  and  could  rightfully  transfer  his  possession  to  John.  John, 
when  he  entered,  did  so  not  as  a  trespasser ;  he  did  not  enter  under  a  deed 
which  conveyed  no  title,  under  a  deed  which  forfeited  the  whole  [490] 
estate  which  was  wholly  void,  and  which  gave  Mrs.  Miller,  or  Gai*land  B. 
Miller  and  wife,  the  right  of  immediate  possession,  the  right  to  sue  John 
Miller  and  recover  the  property ;  but  when  John  Miller  entered  he  took 
possession  under  a  deed  which  transferi'ed  the  present  estate,  and  the  con- 
tingent fee-simple  which  Garland  had  in  the  event  he  survived  his  wife. 
Had  the  wife  died  firsts  the  estate  in  John  Miller  under  his  deed  from  Gar- 
land would  have  been  complete.  The  deed  from  Garland  in  that  event,  so 
far  from  operating  under  our  law  to  transfer  no  estate,  would  have  vested 
in  him  an  absolute  title  in  fee-simple.  The  case  of  Jackson  on  the  demise 
of  Sinsebaugh  v.  Sears,  10  Johnson,  435,  fully  sustains  the  principles  here 
contended  for.  And  if  we  are  correct  in  these  positions,  of  which  I  think 
there  can  be  no  doubt,  then  no  nght  of  action  accrued  against  John  Miller 
or  his  tenant  until  the  death  of  Garland  B.  Miller ;  until  then  the  right  of 
possession  was  in  John  Miller,  and  of  course  the  statute  of  limitations 
could  not  begin  to  run  against  Mrs.  Miller  until  the  death  of  her  husband ; 
and  seven  years  not  having  elapsed  afler  that  time  and  before  the  com- 
mencement of  this  suit,  she  has  the  right  to  i*ecover  the  land  in  contro- 
versy. 

F.  B.  FoGO,  for  the  defendant,  said  that  Miller  and  wife  were  jointly 
seised,  not  of  moieties,  but  of  entireties.  7  Yerger,  319 ;  1  Roper,  52-56 ; 
2  Black,  182  ;  2  Coke,  Littleton,  326  a.  The  wife  has  an  inheritance  even 
in  the  lifetime  of  her  husband.  8  Coke,  140,  142,  Beaumont's  case; 
2  Inst.  342 ;  1  Roper,  56.  See  1  Roper,  8,  as  to  the  interest  the  hus- 
band acquires  in  the  wife's  property  by  marriage.  He  is  tenant  of  the 
freehold  in  his  own  right  and  the  wife  cannot  sue  without  him,  and  yet 
the  statute  runs.  Angell,  141.  If  husband  sells  the  wife's  land,  he  is  es- 
topped from  suing ;  if  a  third  person  sells  and  he  refuses  to  sue,  she  can- 
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not  sue,  and  yet  the  statute  runs.  In  this  case,  the  books  say  that  by  the 
death  of  the  husband  the  wife  acquires  no  new  estate,  nothing  she  had  not 
before.  It  is  the  same  estate,  the  entirety  which  she  had  before.  The 
entirety  does  not  first  vest  by  the  death  of  the  husband.  9  Co.  140 ; 
2  Preston  on  Abstract  of  Titles,  S9-57.  Here  is  no  case  of  a  particular 
estate. 

It  is  true  the  deed  of  the  husband  is  void  or  inoperative  as  [491] 
against  the  wife  surviving,  but  this  does  not  prevent  the  effect  of  an  ad- 
verse possession  during  coverture.  To  use  the  words  of  Judge  Swift  in 
Bunco  v.  Wolcott,  2  Conn.  27 :  ''  Nor  is  the  proposition  correct  that  the 
statute  never  begins  to  run  against  a  person  under  a  disability.  Suppose 
the  party  claiming  is  an  infant  when  the  title  accrues ;  if  fifteen  years  (the 
period  of  the  statute  of  limitations  in  Connecticut)  run  during  his  infancy, 
he  has  but  five  years  after  he  comes  of  full  age  to  make  his  entry.  This 
clearly  shows  that  the  statute  operates  against  him  during  the  disability. 
Indeed  the  statute  always  begins  to  run  against  a  man  the  moment  he  is 
disseised,  whether  he  is  under  a  disability  or  not*' 

The  language  of  the  statute  is  susceptible  of  but  one  construction.  That 
a  person  who  is  the  owner  of  land  at  the  time  of  disseisin,  if  laboring  under 
disability  of  coverture,  shall  have  three  years  from  the  time  she  becomes  dis- 
covert. See  Griswold  v.  Butler,  3  Conn.  144.  A  deed  purporting  to  con- 
vey an  estate  in  fee-simple,  registered  and  possession  taken  under  it,  operates 
as  a  disseisin.  5  Mass.  52 ;  see  Greneley's  case,  8  Rep.  72.  "  If  she  sur- 
cease her  time,  and  five  years  pass  after  the  death  of  the  husband,  she  is 
barred  of  her  right,  and  by  consequence  she  cannot  enter."  Dyer,  72,  b  ; 
2  Preston,  50,  51. 

The  wife's  right  and  title  first  accrued  during  her  coverture  by  the  deed 
to  her  and  her  husband.  This  deed  operated  as  a  disseisin,  and  as  he  would 
not  or  could  not  sue  with  her  during  coverture,  the  statute  gives  her  three 
years  after  discoverture  to  bring  her  suit.  Having  omitted  to  sue  during 
that  period  she  is  for  ever  barred. 

Where  during  coverture,  a  lease  for  years  is  granted  to  the  wife,  and  the 
husband  survives,  an  adverse  possession  commencing  during  coverture  may 
be  treated  as  adverse  to  the  wife.  Doe  ex  dem,  Williams  v.  Williams, 
5  Neville  and  Manning,  434. 

Beese,  J.,  delivered  the  opinion  of  the  Court.  —  If  during  coverture  the 
husband,  by  deed  purporting  to  convey  the  fee,  alien  the  land  of  the  wife,  or 
land  jointly  owned  by  himself  and  wife,  and  the  bargainee  enter  into  [492]] 
possession,  is  the  wife  barred  by  the  statute  of  limitations,  unless  within  three 
years  after  the  death  of  her  husband  she  commence  her  action ;  or  is  she 
barred  only  by  seven  years'  adverse  possession,  after  her  discoverture  ? 

It  is  admitted  by  those  who  insist  upon  the  bar  of  three  years,  that  neither 
the  wife  alone,  nor  the  husband  and  wife  together,  have,  in  the  case  stated, 
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any  right  to  enter  or  any  caase  of  action  during  the  coverture ;  and  it  is  con- 
ceded that,  if  the  deed  of  the  husband  had  in  the  case  before  us  conveyed 
only  the  interest  of  the  husband  during  the  marriage,  the  wife  would  have 
been  allowed  seven  years  after  his  death  in  which  to  bring  her  suit.  It  is, 
then,  the  form  of  the  husband's  deed,  as  purporting  to  convey  a  fee,  which 
is  supposed  to  produce  the  effect  A  deed,  under  our  Act  of  1715,  when 
registered,  operating,  it  is  said  to  convey  the  estate,  not  under  the  statute  of 
use,  but  by  its  own  proper  force  as  an  ancient  deed  of  feoffment,  possesses 
the  efficacy  ascribed  to  that  assurance,  and  is  therefore  a  disseisin  of  the 
wife,  in  the  sense  in  which  that  term  is  used  in  the  old  common-law 
books. 

The  legal  existence  of  the  wife  during  marriage  being  suspended,  or  the 
husband  containing  within  himself  the  entire  legal  exbtence  of  both,  the 
effect  of  the  relation  was,  that  if  the  husband  by  fine  or  feoffment  alien 
the  lands  of  the  wife,  owned  by  her  in  her  own  right,  or  jointly  with  him, 
she  could  not  during  the  coverture  enter,  nor  could  she  enter  upon  the  death 
of  the  husband,  but  was  put  to  her  action  cut  in  vita  in  the  nature  of  a  writ 
of  right     Littleton,  §  594. 

But  this  discontinuance  of  the  wife's  estate,  produced  by  the  fine  or  feoff- 
ment of  the  husband,  was,  subsequently  to  the  time  of  Littleton,  altered  by 
the  statute  of  32  Henry  VIII.,  by  the  purview  of  which  statute,  Lord  Coke 
informs  us,  that  the  wife  and  her  heirs,  after  the  decease  of  her  husband, 
may  enter  into  the  lands  and  tenements  of  the  wife,  notwithstanding  the 
alienation  of  the  husband,  and  this,  as  well  in  the  case  where  the  lands 
were  jointly  held  by  husband  and  wife,  as  when  the  fee  belonged  to  the 
wife  alone.  Subsequently,  therefore,  to  this  statute,  the  wife  and  her  heirs 
had  twenty  [493]  years  afler  the  death  of  the  husband,  in  which  to  enter, 
or  bring  a  possessory  action,  except  in  the  single  case  of  a  fine  levied  by 
the  husband  with  proclamations,  when  the  wife  must  enter  and  avoid  the 
estate  of  the  conusee  within  ^ve  years  ader  the  death  of  the  husband,  or 
else  she  is  barred  for  ever  by  the  statute  of  4  Henry  VIL  ;  for,  says  Lord 
Coke,  the  statute  of  32  Henry  VIH.  <'  doth  help  the  discontinuance,  but  not 
the  barre  ;  and  the  statute  speaketh  of  a  fine,  and  not  of  a  fine  with  proc- 
lamations."    Com.  of  Coke,  upon  §  594,  Liber  3,  cap.  11. 

Subsequently,  therefore,  to  the  32  Henry  YIH.,  the  wife,  with  the  single 
exception  above  stated,  might  after  the  death  of  the  husband,  within  twenty 
years,  enter  or  bring  her  possessory  action,  and  avoid  the  fine  or  feoffment 
of  the  husband  made  during  the  qoverture ;  and  of  course,  in  this  State, 
even  if  it  were  conceded  that  a  deed  of  the  husband  made  under  the  Act  of 
1715,  and  registered,  has  the  efficacy  of  the. ancient  deed  of  feoffment  before 
the  statute  Henry  VIH.,  and  would  operate  the  disseisin  and  discontinuance 
of  the  wife's  estate,  still,  by  virtue  of  that  statute,  the  disseisin  and  discontinu- 
ance are  avoided,  and  she  may  enter  or  bring  her  possessory  action  within 
seven  years.     For  it  will  scarcely  be  contended,  by  those  who  ascribe  to  a 
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deed  under  our  statute  the  efBcacj  of  the  ancient  deed  of  feoffment,  that  the 
Btatute  of  32  Henry  VIII.  is  not  in  force  here,  for  the  effect  of  that  would 
be,  as  we  have  no  wiit  of  cui  in  vita,  &c.,  or  writ  of  right,  that  the  husband's 
deed  would  operate  a  disseisin  and  discontinuance  of  the  wife's  estate,  abso- 
lutely and  for  ever.  This  simple  view  of  the  subject  is  clearly  decisive  of 
the  case  before  us,  and  we  might  well  terminate,  at  this  point,  our  considera- 
tion of  the  question. 

2.  But  the  efficacy  ascribed  in  ancient  times  to  a  deed  of  feoffment  was 
founded  upon  feudal  principles  which  the  courts  in  England  now  declare  to 
have  lost  their  operation,  and  to  have  no  further  existence,  and  they  deny 
to  a  feoffment  its  ancient  and  dangerous  efficacy. 

In  the  great  case  of  Taylor  ex  dem,  Atkyns  r.  Horde  and  others,  1  Bur. 
60,  which  was  much  considered,  and  decided  *^  with  infinite  ability,"  as  Mr. 
Butler  admits,  even  [494]  when  in  his  own  annotations  upon  Coke  he  is 
impugning  its  conclusions.  Lord  Mansfield  says,  "  that  except  the  special 
case  of  fines  with  proclamations,  which,  he  observed,  stands  upon  distinct 
grounds,  and  the  construction  of  the  statute,  4  Henry  VII.,  c.  24,  for  the 
sake  of  the  bar,  he  could  not  think  of  a  case  where  the  true  owner,  whose 
entry  is  not  taken  away,  might  not  elect  by  choosing  a  possessory  remedy 
to  be  deemed  as  not  having  been  disseised."  Bur.  112.  And  the  judges 
of  the  King's  Bench,  in  the  opinion  delivered  by  them  in  1784,  in  the  same 
.  case,  express  themselves  still  more  strongly  on  this  head.  They  say,  that 
''  where  the  books  speak  of  feoffment  in  fee  by  tenants  for  years,  and  tliat 
the  fee-simple  passes  thereby,  it  is  to  be  understood  of  those  feoffments  of 
old,  attended  with  livery,  and  actual  transmutation  of  the  possession  from 
one  man  to  another ;  that  feoffments,  from  having  been  the  only  conveyance 
of  land  for  a  long  term  of  years,  have  languished  into  mere  form,  and  are 
nothing  now  more  than  a  common  conveyance;  that  their  grandeur  and 
efficacy  is  lost ;  and  that,  without  actually  transferring  of  the  estate  from 
one  man  to  another,  they  mix  with  the  community  of  all  other  assurances  i 
that  the  name  of  these  feoffments  and  the  remembrance  of  them  remain 
and  survive  them,  however  imperfectly,  after  the  practice  of  making  them, 
and  consequently  their  solemnity  is  quite  at  an  end." 

This  decision  not  only  did  not  meet  the  sanction,  but  received  the  severe 
criticism,  of  Mr.  Butler,  Mr.  Preston,  and  other  property  lawyers  in  Eng- 
land, who  are  wont  to  cast  a  long  and  lingering  look  towards  the  departing 
glory  of  the  ancient  learning,  to  the  analysis  of  which  they  have  devoted  so 
much  time,  toil,  and  talent.  In  this  censure  they  are  joined  by  Chief-Justice 
Parsons,  of  our  own  country,  whose  professional  character  was  strongly 
marked  by  their  own  sturdy  features,  who  had  drank  deeply  at  the  same 
fountain  of  ancient  learning,  and  who,  perhaps,  largely  participated  in  their 
feudal  sympathies. 

But  notwithstanding  the  opposition  of  property  lawyers  in  elementary  db- 
quisitions  and  in  discussions  at  the  bar,  the  opinions  of  Lord  Mansfield,  and 
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the  judges  of  the  King's  Bench  in  Taylor  v.  Horde,  have  received  the  subse- 
quent [495]  confirmation  of  the  English  courts.  In  the  case  of  Jerrett  r. 
Weare  and  others,  3  Price,  575,  Exchequer  Reports,  argued  by  Mr.  Puller 
and  Mr.  Preston,  Graham,  Baron,  says,  upon  this  question,  that  ^  a  load  of 
knowledge  "  had  been  brought  forward  in  the  argument,  but  the  principle  of 
the  case  of  Taylor  v.  Horde  rested  upon  grounds  which  were  not  to  be 
shaken.  And  in  the  case  of  the  Lessee  of  Maddock  v.  Lyues,  3  Barn.  & 
Cre.  306,  Abbott,  C  J.  (since  Lord  Tenterden)  said,  there  was  so  much 
good  sense  in  the  doctrine  laid  down  by  Lord  Mansfield,  in  the  case  of 
Taylor  v.  Horde,  that  he  should  be  sorry  to  find  any  ground  for  saying  it 
could  not  be  supported.  Holroyd,  J.,  said,  ^'  that  the  passages  cited  from 
Littleton  &  Coke,  upon  the  general  nature  of  disseisin,  are  considered  by 
Lord  Mansfield  to  apply  to  disseisin  by  election."  He  adds,  *^  that  the 
greatest  mischief  might  arise  if  such  conveyances  were  to  operate  against 
parties  really  interested.^'  And  he  remarks,  "  that  the  nature  of  a  feoff- 
ment and  disseisin  are  materially  altered  since  the  time  when  Littleton 
wrote  ; "  and  some  of  the  judges  in  that  case,  which  was  decided  so  late  as 
the  year  1824,  seemed  to  question  the  authority  of  the  case  of  Taylor  r. 
Horde. 

So  that  the  conclusion  of  Chancellor  Kent  seems  to  be  well  founded, 
that  the  good  sense  and  liberal  views  which  dictated  the  decision  in  Taylor 
V,  Horde  seem  to  have  finally  prevailed  in  Westminster  Hall,  notwith- 
standing the  strong  opposition  which  that  case  met  with  from  the  profession. 
And  he  adds  the  sanction  of  his  high  authority  to  the  principle  of  that  deci- 
sion, by  remarking,  '^  that  the  courts  will  no  longer  endure  the  old  and 
exploded  theory  of  disseisin.  They  now  require  something  more  than 
mere  feoffments  and  leases  to  work,  in  every  case,  the  absolute  and  perilous 
consequences  of  a  disseisin  in  fact."  4  Kent's  Com.  475,  first  edit. ;  see 
also  Jackson  v.  Sears,  10  Johns.  435. 

But  if  this  controversy  between  the  courts,  struggling  under  the  guidance 
of  good  sense  and  liberal  principles  to  escape  from  feudal  shackles,  and  the 
property  lawyers  fondly  and  strongly  clinging  to  them,  had  terminated,  ^ 
or,  being  renewed,  should  hereafter  terminate  differently,  we  are,  and  will 
be,  unafiected  by  the  disastrous  result 

[496]  The  object  of  our  Act  of  1715,  as  it  seems  to  us,  was  to  abrogate 
and  escape  from  the  effects  and  consequences,  as  well  as  the  forms  and 
ceremonies,  of  attornment,  livery,  and  seisin,  &c  And  if,  as  has  been,  we 
think,  correctly  determined,  2  Yer.  204,  that  though  the  title  under  our 
statute  does  not,  on  the  one  hand,  pass  by  operation  of  the  statute  of  uses, 
but  by  deed  registered,  yet  still,  on  the  other  hand,  such  deed  does  not,  like 
an  ancient  feoffment,  work  a  disseisin.  To  do  this,  the  statute  in  question 
requires  not  only  a  deed,  but  seven  years'  adverse  possession  under  it 

On  every  ground,  therefore,  we  think  that  judgment  should  be  given  for 
the  plaintiff  in  error. 
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Let  the  judgment  of  the  Circuit  Court  be  reversed,  and  a  new  trial 
be  had  in  the  case,  when  the  law  will  be  charged  in  conformitj  to  this 
opinion. 


Nashville.    Deoember  Term,  1838. 
RICE  V.  RAWLINGS. 

Chancery.  Agreement  —  $pecific  execution — ateard.  Statute  of  Frauds.  A  verbal  agree- 
ment to  receive  real  estate  in  discharge  of  a  debt,  will  not  be  taken  out  of  the  statute  of 
frauds  by  a  submission  to  referees  of  the  question,  at  what  price  it  should  be  received, 
though  the  referees  fix  the  price  in  writing  under  seal,  in  the  shape  of  an  award. 

Same.  Same.  If  a  debtor,  having  executed  a  mortgage  or  deed  of  trust,  of  certain  town 
lots  to  secure  the  payment  of  a  debt,  refuse  to  acknowledge  the  execution  of  the  deed  so 
as  to  admit  it  to  registration,  and  thereby  extract  from  the  creditor  an  agreement  to  receive 
the  lots  in  payment,  and  a  submission  to  referees  of  the  question  whether  the  creditor 
should  receive  the  lots  in  payment  at  a  price  to  be  fixed  by  them,  and  an  award  be  made 
accordingly,  such  agreement  and  award  will  not  be  specifically  executed  in  chanceiy, 
because  of  the  moral  constraint  under  which  the  party  acted  in  making  the  agreement  and 
submission,  and  the  violation  of  good  faith  whereby  they  were  obtained. 

The  pleadings  in  this  cause  consisted  of  a  bill  filed  by  John  Rice  in  the 
Chancery  Court  at  McMinnville,  on  the  28th  of  April,  1834,  and  subse- 
quently amended,  against  Daniel  R.  Rawlings  and  John  Rogers,  adminis- 
trators of  Alexander  Ferguson,  and  their  answers  thereto ;  and  of  a  cross- 
bill filed  by  them  against  Rice  at  December  term,  1834,  and  his  answer 
to  it. 

[497]  Rawlings  and  Rogers,  as  administrators  of  Ferguson,  had  a 
demand  against  Rice,  to  secure  which  he  had  given  them  an  imperfectly 
executed  mortgage  of  certain  lots  in  Jasper.  He  refused  to  perfect  this 
security,  however,  so  that  it  might  be  registered,  and  protect  the  lots  against 
his  other  debts,  but  proposed  to  transfer  them  in  fee  to  the  administrators 
in  satisfaction  of  their  demand.  They  assented  to  this  proposal,  but  dis- 
agreeing with  him  as  to  the  value  of  the  lots,  they  referred  it  to  two 
persons  to  value  them,  and  empowered  them,  if  they  dii«agreed,  to  choose 
an  umpire.  The  valuation  was  made,  and  a  memorandum  of  it  handed 
to  Rice,  but  the  administrators  believing  it  excessive,  declined  taking 
the  lots. 

About  a  month  after  the  valuation.  Rice  drew  up  a  paper,  —  recited  in 
the  opinion  of  the  Court,  —  in  the  form  of  an  award,  which  he  procured 
the  valuers  to  sign.  He  then  tendered  the  administrators  a  deed  for  the 
lots,  which  they  refused  to  accept,  —  whereupon  he  filed  this  bill  to  have 
the  paper  specifically  executed,  as  an  awuixl,  adjudging  that  the  adminis- 
trator should  receive  the  lots  in  payment  of  the  debt. 

The  administrator  answered,  insisting  that  the  paper  in  question  was  not, 
even  in  form,  an  award,  as  supposed  in  the  bill ;  but  if  it  was  so  in  form,  it 
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was  not  in  substance,  because  the  persons  bj  whom  it  purported  to  have 
been  made  had  not  been  authorized  to  adjudge  the  question,  whether  the 
lots  should  be  accepted  in  payment,  but  only  to  value  them. 

And  in  their  cross-bill  they  prayed  that  the  Court  would  set  up  the  im- 
perfect mortgage  and  foreclose  it. 

The  testimony  of  one  of  the  valuers,  who  heard  the  conversation  between 
Eawlings  and  Rice  which  led  to  the  valuation,  was,  that  ^  Bawlings 
requested  Rice  to  rectify  the  deed.  Rice  said  no ;  he  would  convey  the 
property  to  them  to  pay  the  debt.  Rawlings  said  he  would  take  the  prop- 
erty at  its  value.  Rice  said  he  would  choose  one  man,  and  Rawlings  might 
another,  and  they  should  choose  another  if  they  did  not  agree."  This  was 
assented  to,  and  Rice  named  the  witness,  and  Rawlings  another  person,  who 
proceeded  to  make  the  valuation  as  before  stated. 

The  valuation  was  made  on  the  25th  of  June,  1833,  at  which  time  the 
principal  and  interest  of  the  demand  of  the  [498]  administrators  acrainst 
Rice  was  $1407.43.  The  lots  were  valued  at '$1500,  — so  that  if  the 
administrators  should  be  compelled  to  take  the  lots,  they  would  have  to  pay 
Rice  $92.52. 

His  Honor,  Chancellor  Bramlitt,  who  heard  the  cause,  decreed  that 
the  notes  held  by  the  administrators  against  Rice  should  be  delivered  up  to 
be  cancelled ;  that  they  should  pay  Rice  said  sum  of  $92.52,  with  interest 
from  the  25th  of  June,  1833 ;  that  all  the  right  and  title  of  Rice  in  the  lots 
be  divested  out  of  him,  and  vested  in  the  administrators ;  that  the  cross-bill 
be  dismissed  with  costs,  and  that  the  parties  each  pay  one-half  of  the  costs, 
&c.    The  administrators  appealed  in  error. 

James  Campbkll  and  Laughlin,  for  the  complainant,  said,  the  only 
question  in  the  cause  is,  as  to  the  statute  of  frauds,  which  is  relied  upon 
by  defendants.  It  is  believed  that  this  statute  can  have  no  application. 
The  award  of  the  referees  who  valued  the  lots  to  defendants,  was  in  writ- 
ing ;  and  the  case  is  precisely  similar  in  principle  to  that  of  the  auctioneer, 
who  makes  out  his  list  of  sales  under  a  verbal  authority.  The  referees 
were  the  agents  of  the  parties,  and  the  award  sets  forth  distinctly  the  ngree- 
ment  But  in  addition  to  this,  all  that  the  statute  requires  to  be  done  by 
writing  has  been  done.  Defendants  agree  to  take  the  lots  according  to  the 
award  of  referees.  They  make  their  award,  and  complainants  thereupon 
execute  the  conveyance. 

Meigs,  for  the  appellants^  said  that  the  deci*ee  was  manifestly  erroneous. 
The  bill  was  founded  upon  the  idea  that  the  question  —  whether  the  admin- 
istrators should  take  the  lots  in  satisfaction  of  their  notes,  at  a  price  to  be 
fixed  by  referees  —  was  a  matter  of  controversy  between  Rice  and  them, 
which,  having  been  submitted  to  a  domestic  tribunal,  decided  by  it,  and  the 
decision  reduced  to  writing,  was  res  judicata,  and  a  writing  within  the  statute 
of  frauds,  and  consequently  ought  to  be  carried  into  execution  by  this  court. 
But  he  said  that  the  question,  "  whether  they  should  take  the  lots  in  dis- 
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charge  of  the  notes,"  had  not  been  a  matter  of  dispute.  The  proposal  to 
convey  the  lots  in  payment  wafr  made  by  Rice,  and  accepted  by  Rawlings ; 
but  disagreeing  as  to  the  value  of  the  [499]  lots,  that  question  was  referred, 
—  nothing  more  or  less.  If  the  referees  had  assumed,  as  in  fact  they  had 
not,  to  award  a  conveyance  of  the  lots  and  cancelling  of  the  notes,  that  far 
their  decision  would  have  been  coram  nonjudice.  The  sole  question  was, 
whether  a  verbal  agreement  to  accept  land  in  payment  of  a  debt  was  good 
under  the  statute  of  frauds,  a  question  too  plain  to  admit  of  argument.  For 
it  had  only  been  feebly  urged  that  the  relation  between  these  referees  and 
the  parties  was  the  same  as  that  between  principal  and  agent,  or  that  be- 
tween the  auctioneer  and  the  proprietor,  and  purchaser  of  property  sold 
uuder  the  hammer. 

.  TuRLEY,  J.,  delivered  the  opinion  of  the  Court.  —  John  Rice,  the  com- 
plainant, was  indebted  to  Alexander  Ferguson,  at  the  time  of  his  death,  in 
the  sum  of  $1364.  On  the  11th  day  of  September,  1828,  he  executed  to 
the  defendants,  as  Ferguson's  administrators,  a  deed  of  trust  on  three  lots 
in  the  town  of  Jasper,  Marion  county,  Tennessee,  conditioned,  that  if  he 
paid  said  sum  of  money  in  three  several  annual  instalments,  viz.,  Decem- 
ber 28,  1831,  1832,  and  1833,  they  should  reconvey  to  him  the  lots,  and  if 
not,  that  they  might  sell  the  same  and  make  the  money. 

This  deed  was  subscribed  but  by  one  witness,  and  Rice  refused  to  ac- 
knowledge it  in  open  court ;  so  that  it  could  not  be  registered. 

The  administrators  becoming  apprehensive  that  the  debt  might  be  lost 
for  want  of  registration  of  the  deed,  and  finding,  after  repeated  attempts, 
that  no  satisfactory  arrangement  could  be  made,  agreed  to  a  proposal  made 
by  him,  to  take  the  lots  absolutely  in  payment  of  the  debt,  at  a  fair  valua- 
tion ;  but  they,  not  being  able  to  come  to  a  mutual  understanding  as  to 
what  that  was,  agreed  that  they  would  choose  two  persons  to  estimate  it, 
with  liberty  for  them  to  choose  a  third  as  umpire,  provided  they  could  not 
agree. 

The  two  persons,  not  agreeing,  chose  a  third,  and  the  three  estimated  the 
value  of  the  lots  at  $1500,  when  the  proof  shows  that  at  the  time  they 
were  worth  not  more,  at  the  extent,  than  $1000.  The  defendants  refused  to 
receive  a  conveyance  in  fee  for  the  lots  at  the  price  assessed.  This  [500]] 
valuation  was  made  on  the  25th  of  June,  1833  ;  and  on  26th  of  July,  the 
same  year,  the  complainant,  without  the  knowledge  of  the  defendants,  and 
in  their  absence,  drew  up  a  paper  writing  in  the  words  following :  — 

^'  We,  the  undersigned,  being  called  upon  by  Daniel  Rawlings,  John 
Rogers,  and  John  Rice,  all  of  the  county  of  Marion,  State  of  Tennessee, 
for  the  purpose  of  valuing  three  town  lots  in  the  town  of  Jasper,  contain- 
ing one-quarter  of  an  acre  each,  known  and  distinguished  in  the  plan  of 
said  town  by  Nos.  75,  83,  84,  against  three  notes  of  hand  given  by  said 
Rice  to  said  Rawlings  and  Rogers,  administrators  of  the  estate  of  Alexander 
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Ferguson,  deceased,  amounting  to  upwards  of  $1300,  and  to  better  secure 
the  payment  of  said  notes  to  said  administrators  as  aforesaid,  said  Rice  exe- 
cuted to  them  a  deed  of  trust  on  said  lots  as  above  specified,  bearing  equal 
date  with  said  notes,  and  to  consummate  and  pay  off  said  notes,  agreeable 
to  an  understanding  from  each  party,  said  notes,  together  with  the  deed  of 
trust,  was  submitted  to  us  on  the  25th  of  June,  1833,  by  said  Rawlings 
and  Rogers,  and  each  party  agreeing  that  our  valuation  should  be  final  and 
binding  on  them,  in  consideration  of  said  Rice  reserving  his  bark-mill  and 
loose  plank  to  himself,  and  the  possession  of  the  premises  until  the  25th  of 
December  next,  did  then  proceed  and  value  said  property  to  $1500,  on 
said  25th  of  June,  1833." 

This  paper  writing  was  signed  and  sealed  by  the  persons  who  made  the 
valuation  on  the  day  it  was  drawn  up  by  the  complainants,  and  it  is  now 
sought  to  be  specifically  executed,  as  an  arbitrament  of  the  rights  of  the 
contending  parties,  by  a  decree  compelling  the  defendants  to  receive  the 
lots  at  the  valuation  of  $1500. 

If  this  were  an  arbitrament  which  could  be  specifically  executed  by  this 
court,  we  would  refuse  to  do  so,  because  the  complainant,  by  a  violation  of 
good  faith  in  refusing  to  acknowledge  the  deed  of  trust,  constrained  the 
defendants,  by  a  kind  of  moral  duress,  to  agree  to  receive  the  property  at  a 
fair  valuation  in  discharge  of  so  much  of  the  debt  as  it  might  pay,  for  fear 
that  for  want  of  registration  the  security  to  the  deed  of  trust  might  be 
lost 

[501]  The  specific  execution  of  contracts  is  decreed  at  the  sound  dis- 
cretion of  the  court,  and  a  party,  to  be  entitled  to  it,  must  come  in  with 
clean  hands ;  this,  for  the  above  reason,  the  complainant  does  not. 

2.  But  this  is  no  arbitrament  of  conflicting  rights  between  contending 
parties,  by  which  debts  can  be  paid  and  property  passed. 

The  defendants  had  agreed  that  they  would  receive  the  lots  at  their 
value,  and  not  being  able  to  agree  with  complainant  as  to  what  that  was, 
chose  to  submit  the  estimate  to  persons  indifferently  chosen  by  them, 
nothing  more ;  and  this  is  all  that  was  done  by  them.  They  do  not  awai*d, 
indeed  they  had  no  authority  to  do  so,  that  the  defendants  should  take  the 
lots  at  $1500,  and  that  the  complainant  should  be  satisfied,  and  the  surplus 
paid  to  him.  The  agreement  to  receive  the  lots  at  value  was  in  fieri  and 
not  executed.  Then  there  was  the  hcus  penitenticR  ;  and  upon  no  principle 
can  the  defendants  be  compelled  to  perform  it. 

i.  And  if  this  were  an  arbitrament  by  which  the  parties  would  ordinarily 
be  bound,  yet  still  it  would  be  inoperative  in  this  case ;  because,  by  the 
Act  of  1801,  c.  25,  commonly  called  the  statute  of  frauds  and  perjuries, 
it  is  enacted,  "•  that  no  action  shall  be  brought  upon  any  contract  for  the 
sale  of  lands,  tenements,  or  hereditaments,  or  the  making  any  lease  therefor 
for  a  longer  term  than  one  year,  unless  some  memorandum  or  note  thereof 
shall  be  in  writing,  and  signed  by  the  party  to  be  charged  therewith.'* 
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That  there  is  no  note  or  memorandum  of  the  agreement  to  receive  the 
lots  in  part-payment  of  the  debt  due  by  complainant,  is  certainly  true ;  bat 
it  is  contended  that  the  persons  chosen  to  estimate  the  value  of  the  lots 
were  the  agents  of  both  the  contending  parties,  and  the  parol  memorandum 
made  by  them  at  the  time  is  to  be  considered  as  such.  If  they  were  the 
agents  of  the  parties,  their  agency  was  special,  being  limited  to  the  assess- 
ment of  the  value  of  the  lots,  and  they,  therefore,  had  no  power  to  make  a 
contract,  or  to  bind  the  parties  by  any  memorandum  of  one  previously 
made.  In  this  respect  they  occupy  very  different  grounds  from  an  auc- 
tioneer or  agent  to  sell,  inasmuch  as  they  possess  the  power  to  [502^ 
contract  for  and  bind  their  principal :  provided  they  do  not  exceed  their 
authority,  and  comply  with  the  requisites  and  forms  of  law. 

We  are,  therefore,  of  the  opinion  that  there  is  error,  in  the  decree  of  the 
chancellor,  and  reverse  it,  and  dismiss  the  bill. 


Nashville.   December  Term,  1838. 
WALKER  V.  SKIPWITH. 

Pbikcipal  AMD  AoEMT.  Dtttwctum  between  general  and  ipecial  agent  —  Stage  contractor 
and  agents  —  common  carrier  —  limitation  of  Uability  of.  A  general  agent  has  authority, 
not  unqualified,  but  to  act  for  his  constituent  in  a  multitude  of  instances.  A  particular 
agent's  authority  is  confined  to  a  particular  instance.  16  East,  408.  The  liability  of  a 
common  carrier  cannot  be  limited  by  secret  instructions  given  to  his  general  agent. 
When  a  stage  proprietor  has  habitually  carried  in  his  coaches  persons  and  baggage  or 
packages,  the  regulations  of  his  line  and  instructions  to  his  agents  not  to  receive  goods  to 
be  carried,  except  as  the  baggage  of  passengers,  or  in  the  care  of  passengers,  but  at  the 
risk  of  the  oirner  or  of  the  person  sending  them,  -will  not  limit  his  liability  for  goods  re- 
ceived by  his  agents,  unless  the  owner  or  his  agent  was  notified  of  the  rule  or  instructions 
at  the  time  of  the  receipt  of  the  goods.  [Ace.  White  v.  Yaun,  6  H.  73,  citing  this  case. 
See  Craig  v.  Childress,  Peck,  270.] 

In  an  action  on  the  case,  commenced  on  the  11th  of  April,  1836,  in 
Maury  Circuit  Court,  bj  Peyton  H.  Skip  with  against  James  Walker,  the 
plaintiff  declared  that,  whereas  the  defendant,  on  the  day  of  February, 
1835,  was,  and  long  before  had,  and  since  hath  been,  a  common  carrier  of 
goods,  chattels,  persons,  and  baggage,  by  a  certain  common  stage-coach  or 
carriage,  going  and  passing  from  the  city  of  Nashville  to  the  town  of 
Columbia ;  and  by  himself  and  servants  hath  been  used  and  accustomed  to 
carry  the  goods  and  chattels  of  all  persons  whatsoever  requiring  the  car- 
riage thereof  from  said  city  of  Nashville  to  the  town  of  Columbia,  and  also 
from  the  latter  to  the  former,  for  certain  hire  or  reward,  to  be  therefor  paid 
to  the  defendant ;  and  the  said  defendant,  so  being  such  common  carrier,  on 
the  day  of  February,  1835,  at  the  city  of  Nashville,  in  consideration 
that  the  said  plaintiff,  at  the  special  instance  and  request  of  the  defendant^ 
had  delivered  to  the  defendant  a  certain  quantity  of  goods  and  chatteb,  to 
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wit,  one  steel-mixed  frock-coat  of  the  value  of  [503]  $40,  one  box  of 
cigars  of  the  value  of  $  ,  and  one  pistol  of  the  value  of  $18,  to  be  safely 
and  securely  carried  by  the  defendant  from  the  city  of  Nashville  to  Colum- 
bia, for  a  reasonable  reward  therefor,  paid  to  the  defendant  for  the  carriage 
thereof,  he,  the  said  defendant,  undertook,  and  promised  the  plaintiff,  safely 
and  securely  to  carry  and  convey  the  aforesaid  goods  and  chattels  from 
Nashville  to  Columbia :  and  although  the  defendant  then  and  there  received 
the  said  goods  to  be  conveyed  and  carried  as  aforesaid,  yet,  not  regarding, 
&c.,  did  not  safely  and  securely  carry  and  convey  the  said  goods  and  chat- 
tels from  Nashville  to  Columbia,  but  so  carelessly  and  negligently  and  im- 
providently  behaved  himself  in  and  about  the  carriage  thereof,  and  took  so 
little  and  such  bad  care  thereof,  that  by  and  through  the  mere  neglect  and 
default  of  the  defendant,  and  his  servants  by  him  employed  in  and  about 
the  carriage  thereof,  the  said  goods  were  wholly  lost,  &c. 

The  defendant  pleaded  not  guilty,  and  issue  was  thereupon  joined.  On 
the  trial,  at  January  term,  1838,  before  his  Honor  Judge  Dill ahunty  and 
a  jury  of  Maury,  the  plaintiff  proved  by  Orange  Swan  that,  in  the  month 
of  February,  1835,  he  put  the  articles  described  in  the  declaration  in  a 
box,  which  box  he  delivered  at  the  bar  of  the  Gty  Hotel  in  Nashville  to  Mr. 
Lyle,  who  was  then  acting  there  as  barkeeper,  and  also,  as  he  had  reason  to 
suppose,  as  stage  agent,  with  directions  to  forward  it  by  the  mail-stage  to 
Skipwith  at  Columbia ;  that  he  paid  Lyle  fifty  cents  for  the  transportation 
of  the  box  ;  that  Lyle  said  he  would  have  the  box  entered  on  the  way-bill ; 
that  Lyle  did  not  then,  or  at  any  previous  time,  tell  him  that  the  contrac- 
tors would  not  be  liable  for  any  baggage  unlesa  under  the  charge  of  pas- 
sengers ;  but  that  he  did  tell  him  so  repeatedly  after  he  knew  that  the  box 
had  been  lost ;  and  that  at  the  time  when  Lyle  told  him  that  the  box  had 
been  lost,  he  also  admitted  that  he  had  not  notified  him  of  said  rule  of 
the  contractors.  The  plaintiff  also  proved  that  Lyle  was,  at  the  time  in 
question,  stage  agent  for  Walker  at  his  office  at  the  City  Hotel. 

The  defendant  proved  that  it  had  been  one  of  the  rules  and  regulations 
of  the  line,  and  that  Lyle  and  all  his  other  agents  [504]  at  his  office  in 
Nashville  had  been  instructed  that  no  package  or  parcel  of  any  kind  should 
be  sent  on  the  stage  unless  it  constituted  a  part  of  the  baggage  of  a  passen- 
ger, or  was  under  the  care  of  a  passenger,  except  at  the  risk  of  the  owner 
or  person  sending  such  package  or  article.  Lyle  swore  that  he  had  been 
so  instructed,  and,  in  consequence,  had  written  a  bill  to  that  effect,  and  put 
it  up  at  the  bar.  He  also  swore  that  when  Swan  brought  the  box  he  noti- 
fied him  of  this  rule,  but  Swan  said  that  Skipwith  had  directed  him  to  send 
it  by  the  first  stage,  and  it  would  have  to  go  at  his  risk ;  that  Swan  offered 
him  fifty  cents  for  the  transportation  of  the  package,  and  requested  that  it 
should  be  entered  upon  the  way-bill,  but  that  he  refused  to  receive  the  money 
or  to  «nter  the  package ;  that  Swan  then  called  to  the  bar-room  servant  to 
put  the  box  upon  the  stage  the  next  morning,  which  was  done,  as  both  the 
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servant  and  the  driver  informed  the  witness.  This  was  substantially  the 
testimony  submitted  to  the  jury. 

His  Honor  instructed  the  jury  that  a  common  carrier  was  a  person  who 
carried  goods,  &c.,  indifferently  for  all  persons  for  hire  ;  that  if  a  man  un- 
dertook for  hire  to  carry  goods  from  one  point  to  another,  either  by  land  or 
water,  he  would  be  held  liable  as  a  common  carrier ;  that  a  common  car- 
rier was  liable  for  all  losses  or  damages,  except  for  those  which  happened 
by  the  act  of  God  or  the  public  enemies  of  the  country  ;  that  if  the  defend- 
ant was  in  the  habit  of  carrying  goods  for  hire  in  his  stages  under  any  spe- 
cial limitation  or  restriction  as  to  his  liability,  notice  thereof  must  be  fixed 
upon  the  plaintiff  or  his  agent  at  the  time  the  goods  were  received,  or  else 
the  defendant  would  be  liable  as  a  common  carrier ;  that  no  private  in- 
struction of  the  employer  to  his  general  agent  would  be  binding  on  the 
plaintiff,  unless  he  or  his  agent  were  notified  thereof ;  that  if  Lyle  was  a 
special  agent  of  the  defendant,  having  power  to  receive  passage-money 
from  persons  who  travelled  in  the  stage  and  nothing  further,  defendant 
would  not  be  liable  for  goods  received  by  him ;  for  it  was  a  principle  of  law 
that  a  special  agent  could  not  bind  his  principal  by  any  act  beyond  the 
scope  of  his  authority. 

The  jury  found  for  the  plaintiff,  and  assessed  his  damages  at  $58.75. 
The  defendant  moved  for  a  new  [505]  trial,  which  was  refused,  and  the 
Court  gave  judgment  upon  the  verdict,  from  which  the  defendant  appealed 
in  error. 

Pillow  and  Cook,  for  the  plaintiff  in  error. 

Cahal,  for  the  defendant  in  error,  said :  The  points  raised  by  this  rec- 
ord are,  1st,  as  to  Walker's  liability  as  a  common  carrier ;  2d,  as  to  his 
right  to  have  a  general  agent  in  his  employment,  with  secret  instructions 
unknown  to  those  with  whom  he  transacted  the  business  of  his  principal ; 
and  Sd,  the  notice  necessary  to  limit  the  ordinary  responsibility  of  a  car- 
rier. As  to  what  persons  come  under  the  denomination  of  common  carriers, 
see  2  Kent,  598 ;  1  Saund.  PL  320 ;  Chit  on  Con.  149  ;  Comyns  on  Con. 
294;  Story  on  Bail.  322. 

As  to  their  liabilities,  see  1  Stark,  202 ;  2  Kent,  597, 600-602 ;  2  Comyns 
on  Con.  291-293;  Story,  Bail.  317,  324,  325 ;  Jeremy's  Law  of  Car.  11, 
12,  24 ;  10  Johns.  1 ;  11  Johns.  107.  In  Tennessee,  Peck,  260,  and  Tup- 
ney  v.  Wilson,  7  Yer.  340. 

1.  Whether  Walker  was  a  common  carrier  in  the  common-law  definition 
of  the  term,  cannot  affect  the  decision  in  this  case.  Perhaps,  in  the  strict 
sense  of  the  term,  there  are  few  persons  in  this  country  who  fall  under  the 
denomination.  The  question  whether  a  man  is  a  common  carrier  or  not 
can  only  arise  in  an  action  on  the  case  where  a  carrier  has  refused  to  trans- 
port goods  when  the  freight  has  been  tendered  to  him.  But  whether  he 
is  a  carrier  or  not,  if  he  does  undertake  to  carry  goods  for  hire,  he  is 
liable  as  a  common  carrier.  No  matter  what  his  ordinary  occupation  may 
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be,  the  undertaking  to  carrj  goods  for  hire  does,  pro  hoc  vice,  constitute 
him  a  common  carrier,  and  of  course  makes  him  liable  for  losses  not  occa- 
sioned by  the  act  of  God  or  a  public  enemy ;  and  the  burden  of  proof  is 
thrown  upon  him  to  show  that  the  loss  was  occasioned  in  a  manner  that 
will  exempt  him  from  liability.  In  the  case  of  Tumey  v,  Wilson,  7  Yer. 
340,  the  Court  say :  '^  It  has  so  frequently  been  holden  by  this  Court,  that 
one  who  undertakes  for  a  reward  to  convey  goods  or  produce  of  any  sort 
from  any  place  upon  the  river  to  another,  becomes  thereby  liable  as  a  com- 
mon carrier,  that  it  is  only  necessary  to  refer  to  the  cases."  It  was  not 
even  mooted  in  that  case  that,  if  Tumey  had  undertaken  to  carry  by  land 
for  hire,  he  [506]  would  have  been  subject  to  all  the  liabilities  of  a  com- 
mon carrier,  but  it  was  insisted  that  there  was  a  special  exemption  in  £iivor 
of  fat-boat  owners  on  the  Mississippi,  and  that  the  principles  of  the  com- 
mon law  of  England,  established  to.  regulate  transportation  on  the  compar- 
atively little  rivers  of  Great  Britain,  were  wholly  inapplicable  to  the 
unknown  dangers  of  the  Mississippi,  with  its  constantly  shifting  channel, 
its  sawyers,  cut-offs,  and  eddies ;  and  that  as  human  skill  and  sagacity  could 
not  avoid  many  of  the  perils  incident  to  the  ever-changing  current  and  &11- 
ing-in  banks  of  this  great  river,  a  special  custom  among  boatmen  might 
exist  as  to  the  meaning  of  the  words  "  dangers  of  the  river,"  and  that  the 
Court  ought  to  allow  proof  of  the  custom,  and  apply  a  new  rule  to  limit 
the  ordinary  liability  of  a  carrier ;  and  hence  we  find  the  rule  laid  down 
in  this  case  as  applicable  to  carriers  by  water.  It  was  always  the  same  by 
land.  The  policy  on  which  the  rule  is  founded  as  necessary,  is  equally  ap- 
plicable to  every  species  of  transportation,  and  Kent,  vol.  2,  p.  608,  says 
explicitly, ''  there  is  no  distinction  between  a  carrier  by  land  and  a  carrier 
by  water,  whether  the  water  navigation  is  internal  or  foreign." 

2.  On  the  question  of  agency,  see  Paley,  162-166;  2  Kent,  620,  621 ; 
Chit  Cont.  58,  59 ;  Reeves,  868 ;  15  Johns.  53,  54 ;  15  East,  400. 

Kent  lays  down  the  correct  rule,  which  is  supported  by  the  other  author* 
ities.  In  treating  of  the  powers  of  a  general  and  special  agent,  in  vol.  2y 
p.  620,  he  says,  '^  The  acts  of  a  general  agent,  or  one  whom  a  man  puts  in 
his  place  to  transact  all  his  business  of  a  particular  kind,  will  bind  his 
principal  so  long  as  he  keeps  within  the  general  scope  of  his  authority, 
though  he  may  act  contrary  to  liis  private  instructions ;  and  the  rule  is  nec- 
essary to  prevent  fraud,  and  encourage  confidence  in  dealing." 

On  the  question  of  notice  limiting  the  ordinary  responsibility  of  a  car- 
rier, see  Chit,  on  Cont.  153 ;  1  Saund.  333 ;  2  Kent,  606 ;  Story  on  Bail. 
357 ;  2  Stark,  203. 

Chitty  lays  down  the  law,  on  the  authority  of  an  adjudicated  case,  that 
'^  it  lies  on  the  carrier,  when  sued  for  the  loss  of  goods,  to  adduce  clear 
and  explicit  evidence  fixing  the  [507]  plaintifi^,  or  his  agent,  with  full 
knowledge  of  the  existence  of  the  particular  notice  by  which  such  .carrier- 
attempts  to  obviate  or  limit  his  presumed  liability." 
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Kent,  vol.  2,  p.  606,  says :  "According  to  the  modern  English  doctrines, 
which  may  be  applicable  with  us,  carriers  may  limit  their  responsibility  bj 
special  notice  of  the  extent  of  what  they  mean  to  assume.  The  goods  m 
that  case  are  understood  to  be  delivered  on  the  footing  of  a  special  contract, 
superseding  the  strict  rule  of  the  common  law ;  and  it  is  necesisary,  in  order 
to  give  effect  to  the  notice,  that  it  be  previously  brought  home  to  the  actual 
knowledge  of  the  bailee,  and  be  clear,  explicit,  and  consistent" . 

At  page  607,  he  says :  '^  The  English  judges  have  thought  that  the  doc- 
trine of  exempting  carriers  from  liability  had  been  carried  too  far ;  and  its 
introduction  into  Westminster  Hall  has  been  much  lamented.'*  He  says 
he  "  does  not  know  whether  the  doctrine  has  been  judicially  established  in 
this  country,  but  presumes  it  will  be,  as  there  seems  to  be  a  disposition  to 
abate  the  severity  of  the  English  rule." 

These  authorities,  it  is  conceived,  sustain  the  charge  of  the  Court,  and 
the  facts  warranted  the  verdict  of  the  jury. 

Green,  J.,  delivered  the  opinion  of  the  Court. 

In  this  case  the  law  was  stated  with  great  accuracy  and  precision  by  the 
Circuit  Court,  in  the  charge  to  the  jury.  But  although  no  exception  is 
taken  to  the  charge  of  the  Court,  it  is  contended  that  the  evidence  shows 
Lyle,  to  whom  the  box  was  delivered,  to  have  been  a  special,  and  not  a 
general  agent  of- the  defendant,  because  he  was  not  authorized  to  forward 
goods  by  the  stage,  unless  they  were  put  in  charge  of  some  passenger,  and 
therefore  the  jury  found  a  verdict  contrary  to  the  law. 

In  order  the  better  to  apply  the  facts  of  this  case  to  the  principles  of 
law,  we  will  consider  what  is  a  general  and  what  a  special  agency. 

^  By  a  general  agency  is  understood,  not  merely  a  person  substituted  in 
place  of  another,  for  transacting  all  manner  of  business,  since  there  are 
few  instances  in  common  use  of  an  agency  of  that  description,  but  a  person 
whom  a  man  puts  in  [508]  his  place  to  transact  all  his  business  of  a  par- 
ticular kind,  as  to  buy  and  sell  certain  kind  of  wares,  to  negotiate  certain 
contracts,  and  the  like."  Paley  on  Agency,  162, 163.  But  a  special  agent 
is  where  one  is  employed  about  '*  one  specific  act,  or  certain  specific  acts 
only."     Paley  on  Agency,  164. 

It  will  -be  seen  from  this  definition  of  a  general  agency,  that  if  a  stage 
contractor  puts  a  man  in  his  place  to  transact  all  his  business  of  a  particu- 
lar kind,  as  to  receive  and  forward  passengers  and  baggage  in  the  stage, 
and lorecei ve  payment  therefor,  at  any  particular  stand  or  stage  office,  such 
person  is  the  general  agent  of  the  contractor  or  owner  of  the  stage.  In 
such  case,  though  the  owner  of  the  stage  may  limit  the  agent  by  a  private 
order  or  direction,  still  he  is  bound  for  all  his  agent's  acts,  though  not  con- 
formable to  his  direction,  if  within  the  scope  of  his  employment,  unless  this 
limitation  upon  the  power  of  the  agent  be  known  to  the  party  dealing  with 
him.  Paley  on  Agency,  163. 
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It  is  not  therefore  a  limitatioD,  by  private  instructions  to  the  agent,  that 
constitutes  a  special  agency.  That  is  a  matter  between  the  principal  and 
agent  alone,  unless  it  be  disclosed  to  the  party  dealing  with  the  agent.  If 
the  agent  has  not  acted  in  conformity  to  his  commission,  he  is  responsible 
to  his  principal.  By  placing  the  party  in  the  situation  of  a  general  agent, 
the  principal  has  been  instrumental  in  producing  the  injury  through  his 
agent's  misconduct,  and  he  ought  to  suffer  for  it,  rather  than  a  stranger, 
who  is  equally  innocent  with  himself. 

Apply  these  principles  to  the  facts  of  this  case :  Lyle  was  the  agent  of 
the  plaintiff  in  error,  to  receive  money  for  him,  at  Nashville,  for  the  trans* 
portation  in  his  stages  of  passengers,  baggage,  packages,  and  whatever  else 
they  were  in  the  habit  of  transporting  in  the  stage.  But  he  was  instructed 
to  send  no  baggage,  or  package,  unless  it  were  under  the  care  of  a  passen^ 
ger.  Now,  this  constituted  him  a  general  agent,  for  a  '*  general  authority," 
says  Lord  EUenborough,  '^does  not  import  an  unqualified  one,  but  that 
which  is  derived  from  a  multitude  of  instances;  whereas  a  particular 
authority  is  confined  to  an  individual  instance."  Whitehead  v.  Tucketty 
15  East,  400.  Therefore  if  a  general  factor  sell  for  a  less  price  than  [509] 
he  is  authorized  to  take,  his  sale  is  nevertheless  valid.  So  if  he  have 
usually  been  employed  to  purchase  silks,  and  he  buy  a  commodity  of  a 
different  kind,  the  principal  is  chargeable.  Paley,  Agency,  169. 
"^  Had  Lyle's  agency,  instead  of  extending  to  the  business  of  the  stage 
office  in  Nashville  generally,  been  restricted  to  a  few  specific  acts,  his 
employer  would  not  have  been  bound,  unless  his  authority  had  been  strictly 
pursued,  for  then  it  would  have  been  the  business  of  the  party  dealing  with 
him  to  examine  his  authority.  Faley  on  Agency,  164.  But  when  he  was 
constantly  in  the  habit  of  receiving  money  for  the  transportation  of  bag- 
gage, packages,  &c.,  and  superintending  and  giving  directions  as  to  who 
and  what  should  be  conveyed  in  the  stages,  thus  exercising  a  general 
agency  in  the  business,  how  was  the  public  to  know  that  he  had  private 
instructions  never  to  send  articles  except  in  charge  of  a  passenger  ? 

If  such  instructions,  in  such  a  case  as  this,  would  excuse  the  principal 
from  liability,  innocent  persons  dealing  with  an  unfisdthful  agent  would  be 
constantly  liable  to  loss  ;  while  his  principal,  by  employing,  and  giving  him 
credit  with  the  public,  would  be  liable  to  no  responsibility  for  his  frauds, 
provided  he  had  given  him  private  instructions. 

This  would  be  reveraing  the  rule  of  law  upon  this  subject.  The  rule  is, 
that  where  one  of  two  innocent  persons  must  suffer,  by  the  fraud  of  a  third, 
he  who  enabled  that  person,  by  giving  him  credit  to  commit  the  fraud, 
ought  to  be  the  sufferer.     8  Term  Rep.  70. 

We  think  there  is  no  error  in  the  judgment,  and  order  it  to  be  affirmed. 
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ZTashville.   December  Tenxit  1838. 
MITCHELL  r.  MILLER. 

[610]  JuRiSDicnoN.  JiuUc€$\  by  Act  oflBZr,  c  22,  §  1.  By  the  Act  of  1887,  c  22,  §  1, 
extending  the  jurisdiction  of  justices  of  the  peace,  their  jurisdiction  is  confined  to  the  case 
of  a  liability  arising  directly  out  of  the  instrument  itself;  and  does  not  embrace  an  indirect, 
collateral,  or  contingent  liability,  created  not  by  the  terms  of  the  instrument,  but  by  opera^ 
tion  of  law, —  as  the  liability  of  an  indorser,  &c.  [Ace  Crocket  v.  Wright,  8  Hum.  828; 
Mason  v.  Westmoreland,  1  Head,  656,  citing  this  case.    Code,  4128.] 

W.  H.  Sneed,  on  the  2d  of  June,  1837,  execated  his  bill  single  for  one 
hundred  and  fifteen  dollars,  payable  to  C.  6.  Mitchell,  or  order,  on  or 
before  the  first  day  of  April,  with  interest  from  the  first  of  January,  1838. 
Mitchell,  the  payee,  indorsed  it  on  the  12th  of  April,  1838,  to  D.  Mitchell, 
waiving  demand  and  notice ;  and  on  the  next  day  D.  Mitchell  indorsed  it, 
in  like  manner,  to  Alfred  Miller.  On  the  5th  of  May,  J^Iiller  sued  D. 
Mitchell  upon  his  indorsement  before  a  justice  of  Rutherford,  who  gave 
judgment  for  the.  plaintiff.  The  defendant  appealed  to  the  Circuit  Cburt, 
in  which  it  was  tried  at  July  term,  1838,  before  Judge  Rucks,  sitting  for 
Judge  ANDERSON:,  and  a  jury.  On  the  trial,  the  defendant  objected  to  the 
reading  of  the  bill  and  indorsements  to  the  jury,  but  his  Honor  admitted 
them,  and  the  jury  found  a  verdict  for  the  plaintiff.  The  defendant  moved 
for  a  new  trial,  which  was  refused,  and  judgment  given.  The  defendant 
filed  a  bill  of  exceptions  setting  out  the  bill  and  indorsements,  and  appealed 
in  error  to  this  court. 

Sneed,  for  the  plaintiff  in  error,  said :  This  is  a  suit  by  the  indorsee  of 
a  note  against  the  indorser,  and  unless  some  act  of  our  legislature  has 
authorized  the  bringing  a  suit  by  and  against  persons  standing  in  this  rela- 
tion to  each  other  before  justices  of  the  peace  for  the  sum  claimed  and 
recovered  below  in  this  action,  then  this  judgment  must  be  reversed.  In 
1809  the  legislature  extended  the  jurisdiction  of  justices  upon  settled 
accounts  signed  by  the  party  to  be  chained,  and  upon  notes,  &c.,  from  fiAy 
to  one  hundred  dollars.  The  Act  of  1835,  1836,  giving  justices  jurisdic- 
tion to  the  same  amount  in  such  cases,  is  couched  in  language  substantially 
the  same  as  the  Act  of  1809.  The  same  may  be  remarked  of  the  Act  of 
1837,  c.  22,  §  1.  Until  the  passage  of  the  latter  act,  [611]  justices  had  in 
no  case  jurisdiction  beyond  one  hundred  dollars,  and  unless  it  authorizes 
the  bringing  of  the  present  suit,  it  must  fi&il.  Neither  of  the  acts  above 
recited  mention  the  case  of  an  indorser ;  and  it  is  believed  that  the  opinion 
has  universally  prevailed  among  the  members  of  the  profession,  that  they 
were  not  included*  The  construction  of  the  above  acts  by  the  circuit 
courts,  it  is  thought,  has  been  the  same.  The  passage  of  the  Act  of  1831, 
giving  jurisdiction  to  one  hundred  dollars  to  justices,  as  between  indorsee 
and  indorser,  proves  that  the  Act  of  1809  had  received  from  that  body  a 
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similar  exposition.  But  in  addition  to  all  this,  the  case  of  Smith  &  Peebles 
V.  Wallace  &  Hobbs,  4  Yer.  572,  settles  the  construction  of  the  acts  previ- 
ous to  1833.  The  Act  of  1809,  c  54,  extended  the  jurisdiction  from  fifty 
to  one  hundred  dollars,  and  a  case  circumstanced  as  the  present  is  not 
included.  The  Act  of  1837  extends  the  jurisdiction  from  one  to  two  hun- 
dred dollars,  and  as  it  employs,  ^  mutatis  mxUandis^^  the  same  words  as  the 
former  acts,  it  cannot  cover  this  case. 

No  counsel  appeared  for  the  defendant  in  error. 

Reese,  J.,  delivered  the  opinion  of  the  Court  —  The  general  question 
arising  in  the  case  is,  whether  the  first  section  of  the  Act  of  1837,  c.  22, 
confers  upon  a  justice  of  the  peace  jurisdiction  in  any  case  where  the 
writing  which  evidences  the  contract  creates  a  liability  which  is  indirect 
and  collateral  ? 

The  words  used  in  that  section  are,  that  "  a  justice  of  the  peace  shall 
have  concurrent  jurisdiction  of  all  debts  and  demands  from  ^100  to  $200, 
where  the  balance  is  due  upon  any  specialty,  note,  agreement,  or  settled 
account,  signed  by  the  party  to  be  charged  therewith."- 

These  terms,  we  are  of  opinion,  extend  to  and  embrace  only  a  direct 
liability,  ascertained  and  evidenced  by  the  signature  of  the  party  to  the 
specialty,  note,  agreement,  or  settled  account ;  but  do  not  extend  to  or  em- 
brace an  indirect,  collateral,  or  contingent  liability,  created  not  by  the  terms 
of  the  agreement,  but  by  the  operation  of  the  law. 

The  indorser,  by  the  terms  of  the  indorsement,  transfers  [512]  to  the 
indorsee  only  the  legal  title  to  the  note.  His  liability  arises  not  from 
the  terms  used,  but  from  the  act  done,  and  is  produced  by  the  operation  of  the 
law  merchant  It  is  dear,  therefore,  that  the  liability  does  not  fall  within 
the  terms  or  intention  of  the  act  conferring  upon  a  justice  of  the  peace  the 
extended  jurisdiction  of  $200.  If  it  had  been  otherwise,  we  may  be  per- 
mitted to  remark,  that  every  enlightened  man  must  have  deeply  regretted 
it  For  it  would  have  been  as  absurd  as  hazardous  to  have  submitted  to 
these  domestic  tribunals  so  large  a  portion  of  the  controversies  arising  out 
of  the  law  merchant,  with  the  difficult  questions  and  nice  distinctions  which 
attend  them. 

2.  In  the  case  before  us,  the  Circuit  Court  probably  sustained  the  juris- 
diction, because  the  indorsement  in  its  terms  waives  the  necessity  for 
demand  and  notice.  But  although  this  would  fiicilitate  and  simplify  the 
evidence  in  this  case,  it  still  leaves  the  agreement  to  be  raised  by  operation 
of  law,  and  does  not  in  terms  create  a  direct  liability. 

We  are  of  opinion,  therefore,  that  the  judgment  of  the  Circuit  Court  be 
reversed.  And  this  court,  proceeding  to  give  such  judgment  as  the  Circuit 
Court  ought  to  have  given,  arrest  the  judgment 
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Nashville.    December  Term,  1838. 
WOOD  V.  JONES. 

[613]  Chakcert.  Trust  direct — impUed  —  Behtion  of  nwrtgagor  and  mortgagee  —  Equity 
of  Redemption  —  Statute  of  Limitations.  Even  in  case  of  a  direct  trust,  and  in  a  suit  between 
trustee  and  beneficiary,  the  statute  of  limitations  may  be  a  bar  to  the  claim  of  the  latter. 
But  the  relation  of  mortgagor  and  mortgagee  is  not  that  of  trustee  and  beneficiary.  It 
stands  upon  grounds  peculiar  to  itself.  The  mortgagee  has  the  right  of  possession,  and  it 
is  for  himself  from  the  first.  But  the  mortgagor's  eqaity  of  redemption  does  not  depend 
npon  that  possession,  and  cannot  be  affected  by  it,  or  barred  by  the  continuance  of  it, 
under  whatever  circumstances  or  pretensions,  short  of  the  time  when  a  presumption  of 
right  will  arise.  But  if  the  mortgagee  sell  the  property,  the  purchaser,  though  at  the  time 
aware  of  the  equity  of  redemption,  will  be  protected  by  the  statute ;  for  though  notice  of 
the  equity  fixes  him  with  a  trust  for  the  mortgagor,  it  is  not  direct  but  implied;  and  to 
enforce  that  species  of  trust,  the  beneficiary  must  sue  within  the  time  of  limitation.  For 
in  such  case  the  purchaser's  possession  is  for  himself,  and  his  duty  to  the  mortgagor  does 
not  arise  out  of  the  transaction  whereby  he  acquired  the  possession,  but  is  implied  from  . 
the  notice  of  his  vendor's  duty.  [See  Wallen  r.  Huff,  6  Hum.  91 ;  Marr  v.  Chester,  1  Sw. 
416 ;  Shelby  f9.  Shelby,  Cooke,  179,  and  cases  there  cited.] 

On  the  10th  of  September,  1825,  John  L.  Wood  borrowed  the  sum  of 
S400  from  Benjamin  M.  Jones ;  and  to  secure  the  payment  of  the  money 
executed  to  him  a  mortgage  of  a  slave  named  ^Anderson,  conditioned  to  be 
absolute  if  the  money,  with  legal  interest  thereon,  remained  unpaid  on  the 
1st  of  September,  1826.  The  contingency  happened,  and  Wood  very  soon 
afterwards  removed  to  Arkansas,  and  subsequently  to  Texas. 

Jones  kept  the  negro  till  the  25th  of  January,  1830,  when  he  sold  him 
to  Nathaniel  Wooland,  to  whom  he  made  an  absolute  bill  of  sale.  Wood 
returned  to  the  neighborhood  of  the  parties  in  the  year  1830,  was  informed 
of  the  sale  to  Wooland,  but  left  without  disputing  his  title.  On  the  15th 
June,  1832,  Wooland  sold  the  negro  to  Booker  Nevils,  who,  on  the  dOth  of 
the  same  month,  sold  him  to  John  D.  Love,  to  whom  he  made  an  absolute 
bill  of  sale.  The  negro  remained  in  Love's  possession  till  the  18th  of  Feb- 
ruary, 1837,  when  Wood  filed  his  bill  in  the  Chancery  Court  at  Columbia 
against  Jones,  Wooland,  and  Love,  to  redeem.  They  answered,  and  dep- 
ositions were  taken  on  behalf  of  the  defendants  to  show  that.Wood  was 
aware  of  the  sale  to  Wooland,  and  of  his  adverse  claim  to  the  negro  as 
early  as  1830,  without  pretending  to  dispute  his  title.  No  proof  was  taken 
on  [514]  behalf  of  the  complainant ;  and  the  case  presented  the  naked 
question,  Whether,  under  the  circumstances,  the  equity  of  redemption  was 
barred. 

On  the  hearing  before  Chancellor  Bramlitt,  on  the  20th  of  September, 
1838,  his  Honor  was  of  opinion  in  the  affirmative,  and  decreed  accordingly. 
The  complainant  appealed  in  error. 

Pillow,  for  the  complainant,  said,  the  main  question  in  this  cause  is, 
whether  complainant's  right  of  redemption  is  barred  by  the  act  of  limita- 
tions ?    Li  the  case  of  Overton  r.  Bigelow,  3  Yer.  613, — see  10  Yer.  580, 
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—  I  nnderstand  this  court  to  have  expressly  determined  that  the  aot  of 
limitations  will  not  bar  the  mortgagor's  equity  of  redemption  in  this  court 
Viewing  this  decision  as  directly  in  point,  it  is  conclusive  against  the  decree, 
so  far  as  Jones  is  concerned. 

We  will  now  examine  the  case  as  it  affects  the  rights  of  Wooland  and 
Love.  The  mortgage  being  registered,  was  notice  to  them.  1  Johns.  Ch. 
288,  398 ;  Fonbl.  Eq.  449,  note.  Wooland,  in  his  answer,  says  Jones  told 
him  of  the  existence  of  the  instrument  or  mortgage.  This  notice  of  com- 
plainant's equity  of  redemption  arrested  all  further  proceedings  by  the  pur- 
chaser, and  the  whole  purchase  was  in  fraud  of  the  equitable  encumbrance. 
1  Johns.  Ch.  301 ;  3  P.  Williams,  306.  Notice  of  the  trust  makes  the 
purchaser  a  trustee,  notwithstanding  the  consideration  paid.  1  Johns.  Ch. 
575  ;  1  Murphy,  219. 

I  am  aware  of  this  court  having  determined  that  all  implied  trusts  are 
subject  to  the  operation  of  the  act  of  limitations ;  but  where  there  is  an 
express  trust  created  by  contract,  and  the  trustee,  in  fraud  of  the  rights  of 
the  cestui  que  trust,  has  attempted  to  denude  himself  of  the  trust  by  selling 
to  a  person  fixed  with  the  fraud  by  constructive  notice  and  notice  in  fact, 
I  am  not  of  opinion  that  that  decision  could  properly  be  applied  to  such  a 
case.  Notice  being  fixed  upon  the  purchaser  from  a  trustee  by  express 
contract,  the  law  constitutes  him  a  trustee  in  the  room  and  stead  of  the  first 
trustee,  holds  him  subject  to  the  same  duties  and  responsibilities,  and  same 
law,  and  upon  the  ground  that  his  purchase  is  in  fraud  of  the  equitable 
encumbrance,  of  which  he  had  notice.  If  [515]  trusts  of  this  kind  are 
classed  with  implied  trusts  generally,  and  are  liable  to  the  bar  created  by 
the  act  of  limitations,  the  trustee  by  express  contract  can  sell  the  trust  prop- 
erty to  persons  having  full  notice  of  the  trust  (and  thereby  affected  with 
fraud),  and  from  the  moment  of  sale  the  statute  will  commence  its  bar,  and 
thus  by  bad  faith  and  fraud  an  estate  clothed  with  an  express  trust  be  wholly 
swept  from  under  the  cestui  que  trust.  Surely  such  cannot  bo  the  law.  There 
ought  to  be,  there  must  be,  a  distinction  between  the  rules  of  law  applicable 
to  estates  clothed  with  express  trusts,  and  by  fraud  attempted  to  be  barred, 
and  trusts  created  by  implication  of  law  merely,  where  lapse  of  time  in  the 
absence  of  fraud  is  relied  upon  as  constituting  a  bar.  An  executor,  guardian 
or  express  trustee  can,  if  there  be  no  such  distinction  in  law,  by  selling  the 
trust  property,  discharge  the  property  of  the  trust  altogether,  and  fix  the 
trust  upon  himself  personally,  and  thus  completely  change  the  nature  of 
the  estate,  so  as  to  convert  a  trust  security  fund  into  personal  security,  and 
this  too  by  an  act  of  fraud.  Such  will  be  the  inevitable  consequence  of  adopt- 
ing the  rule  of  law  which  bars  such  trusts  as  are  created  by  implication  of  law, 
and  applying  it  to  cases  of  express  trust  created  by  contract,  and  attempted 
by  a  fraudulent  sale  to  be  defeated. 

Such  a  rule  of  law  would  be  no  less  revolting  to  equity  and  justice  than 
ramoos  to  the  community  and  policy  of  the  law.    In  this  case  there  was  an 
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express  trust  between  Wood  and  Jones,  created  bj  contract  The  character 
and  nature  of  the  trust  cannot  be  changed  by  any  act  of  Jones.  It  cannot 
by  his  act  from  an  express  trust  be  converted  into  an  Implied  trust  '  That 
such  is  and  must  be  the  law,  so  far  as  Jones  is  concerned,  there  can  be  no 
question.  Can  the  transfer  to  Wooland  and  Love  (who  were  affected  with 
fraud)  affect  the  character  of  the  trust  ?  The  law,  by  the  contract  of  the 
parties,  saddles  the  property  with  the  trust.  The  express  trust  is  affixed 
to  the  property,  and  when  the  property  changes  hands  the  trust  follows  the 
property  and  attaches  in  the  hands  of  the  second  holder,  who  is  by  law  con-, 
verted  at  once  into  a  trustee.  It  is  not  a  case  of  trust  by  implication  of  law. 
The  law  does  not  raise  the  trust  The  trust  is  clearly  express,  but  [516] 
the  purchaser  with  notice  is  converted  into  a  trustee  with  an  express 
trust  property,  and  is  estopped  by  fraud  from  taking  advantage  of  his  own 
wrong,  &c 

Cook,  for  the  defendant,  took  the  same  positions,  and  relied  upon  the 
same  authorities  as  he  had  done  in  his  argument  in  Yarborough  v.  Newel, 
reported  in  10  Yer.  376. 

Green,  J.,  delivered  the  opinion  of  the  Court  —  This  bill  is  brought  to 
redeem  a  negro  man  slave,  mortgaged  by  the  complainant  to  the  defendant, 
Jones,  the  10th  of  October,  1825,  to  secure  the  payment  of  the  sum  of 
$400. 

Jones  sold  the  negro  to  Wooland  in  January,  1830,  who,  in  1832,  sold 
him  to  Neville,  by  whom  he  was,  in  June,  1832,  sold  to  the  defendant, 
Love.  All  the  defendants  who  have  successively  purchased  and  had  pos« 
session  of  the  negro  have  claimed  an  absolute  right  to  him,  and  have  held 
possession  for  themselves  respectively,  and  adversely  to  all  other  persons. 

More  than  three  years  having  elapsed  from  the  time  Jones  sold  the  negro 
to  Woolan^,  in  1830,  before  the  bill  was  filed  in  1837,  the  statute  of  limita- 
tions is  a  bar  to  the  relief  the  bill  seeks  against  Wooland  and  Love,  and 
confers  upon  Love,  who  is  now  in  possession  of  the  negro,  a  perfect  title. 
These  persons,  although  they  may  have  known  of  the  complainant's  equity, 
and  thereby  may  have  been  by  operation  of  law  trustees  for  him,  may 
nevertheless  avail  themselves  of  the  benefit  of  the  statute  of  limitations ; 
for  nothing  is  better  settled  than  that  the  statute  runs  in  favor  of  a  party 
who  is  created  a  trustee  by  implication  of  law. 

There  is  no  contract  between  Wooland  and  Love  and  the  complainant, 
and  it  is  because  the  law  will  not  permit  them  to  acquire  a  title  to  the 
negro  by  purchase  from  Jones,  with  a  knowledge  of  the  complainant's 
equity  of  redemption,  that  it  holds  them  liable  as  trustees.  Although, 
therefore,  they  could  not  set  up  their  title,  acquired  by  purchase  from  the 
mortgagee,  in  bar  of  the  equity  of  redemption,  because  it  would  be  a  fraud 
upon  the  complainant  to  permit  them  to  do  so,  yet  as  they  in  fact  have  held 
possession  adversely  and  for  themselves,  and  not  in  subordination  to  or  oon* 
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sistesdj  with  the  [517]  complainant's  right,  the  statute  of  limitations  has 
operated  in  their  favor  and  perfected  their  title. 

But  the  statute  of  limitations  does  not  run  in  favor  of  the  mortgagee,  as 
this  court  has  often  decided.  Overton  r.  Bigelow,  8  Yer.  513 ;  Hammond 
V.  Hopkins,  3  Yer.  525;  Yarborough  r.  Newel,  10  Yer.  276. 

.In  the  last  case,  the  Court  decided  that  the  mere  possession  of  the  mort- 
gaged property  by  the  mortgagee,  for  any  length  of  time  short  of  that  which 
affords  a  presumption  of  right,  will  not  authorize  him  to  plead  the  statute  of 
limitations ;  but  as  all  the  members  of  the  Court  were  not  satisfied  that  pos- 
session of  the  mortgaged  property  by  the  mortgagee,  accompanied  with  an 
open  declaration,  known  to  the  mortgagor,  that  the  right  of  redemption  was 
resisted,  would  not  operate  a  bar  to  that  right,  within  the  time  fixed  by  the 
statute  of  limitations,  that  question  was  left  undetermined.  But  now,  upon 
a  reconsideration  of  the  question,  we  are  all  of  opinion  that,  even  in  this 
latter  case,  the  equity  of  redemption  would  not  be  barred. 

The  relation  of  mortgagor  and  mortgagee  stands  upon  grounds  peculiar 
to  itself.  It  is  not  the  case  of  an  ordinary  express  trust,  nor  to  be  governed 
by  the  same  rules.  Thei  mortgagee  has  a  right  to  the  possession  of  the  prop- 
erty. He  holds  it  for  himself  from  the  first,  and  not  for  the  mortgagor.  The 
mortgagor's  riglh;  to  redeem  does  not  depend  upon  the  mortgagee's  posses- 
sion. He  may  file  his  bill  to  redeem,  as  well  if  he  have  possession  of  the 
property  himself,  as  if  the  mortgagee  possess  it  If,  therefore,  the  mort- 
gagee's denial  of  the  right  of  redemption,  he  being  in  possession,  would 
enable  him  to  plead  the  statute  of  limitations,  if  a  bill  were  not  filed  in 
three  years  afterward,  the  same  consequence  would  follow,  if,  while  the 
mortgagor  should  retain  possession,  the  mortgagee  were  to  declare  he 
should  not  redeem.  But  for  such  an  absurdity  no  one  would  contend ; 
and  yet,  we  think  the  doctrine  insisted  on  would  lead  to  this  result. 

Again,  if  the  mortgagee's  possession  of  the  mortgaged  slave  for  three 
years  would  bar  the  equity  of  redemption,  he  might  sue  the  mortgagor  at 
law  and  recover  the  money  he  had  advanced  upon  the  mortgage ;  and  thus, 
by  virtue  of  the  contract,  he  would  undoubtedly  have  a  right  to  the  money, 
[618]  and,  by  virtue  of  the  statute  of  limitations,  a  right  to  the  negro.  Nor 
would  the  mortgagor  have  any  better  ground  to  enjoin  a  recovery  of  the 
money  by  alleging  that  his  negro  had  become  the  property  of  the  mort- 
gagee by  the  statute  of  limitation,  than  a  party  who  may  be  sued  upon  a 
bond  would  have  to  enjoin  it  by  alleging  that  he  had  an  account  against 
the  plaintiff,  which,  though  just,  had  been  barred  by  the  statute. 

We  therefore  think  that  no  length  of  possession,  short  of  that  which 
affords  a  presumption  of  right,  will  bar  the  equity  of  redemption. 

The  decree  must  be  reversed,  and  a  decree  rendered  for  the  complainant 
against  Jones.  The  negro  will  be  delivered  up  in  two  months,  or  in  default 
thereof  the  complainant  will  be  entitled  to  his  value,  estimating  it  at  the 
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time  the  decree  is  pronounced,  together  with  a  reasonable  allowance  for 
hire,  deducting  the  $400  and  interest. 

Note.  —  As  to  the  general  doctrine  of  the  limitation  of  equitable  demands,  see  t 
opinion  of  Sir  William  Grant  in  Cholmondeley  v.  Clinton,  the  third  point,  2  Merivale, 
857 ;  and  the  opinion  of  Sir  Thomas  Flumer,  in  the  same  case,  2  Jac.  &  Walk.  141, 
157.  On  the  latter  page,  he  says :  "  Whenever  a  bar  has  been  fixed  by  the  statute  to 
the  legal  remedy  in  a  court  of  law,  the  remedy  in  a  court  of  equity  has,  in  the  anal- 
ogous cases,  been  confined  to  the  same  period."  In  Bond  v.  Hopkins,  1  Sch.  &  Lef. 
412,  Ld.  Redesdale  says,  p.  429 :  "  If  the  equitable  title  be  not  sued  upon  within  the 
time  within  which  a  legal  title  of  the  same  nature  ought  to  be  sued  upon  to  prevent 
the  bar  created  by  the  statute,  tlie  Court,  acting  by  analogy  to  the  statute,  will  not 
relieve.  If  the  party  be  guilty  of  such  laches  in  prosecuting  his  equitable  title  as 
would  bar  him  if  his  title  were  solely  at  law  he  shall  be  bound  in  equity ;  but  that  is 
all  the  operation  this  statute  has  or  ought  to  have  on  proceedings  in  equity.''  Lewin 
on  Trusts  and  Trustees,  c.  28. 

2.  As  to  the  limitation  of  direct  trusts,  see  Angell  on  Limitations,  186,  and  cases 
referred  to ;  Lewin  on  Trusts  and  Trustees,  c.  28,  and  authorities  cited. 

8.  As  to  the  application  of  the  statute  of  limitations  to  equities  of  redemption  as 
between  the  mortgagor  and  a  purchaser  from  the  mortgagee  with  notice,  see  Fiatt  v. 
Vattier,  9  Peters,  405.  The  facts  are  clearly  and  briefly  stated  by  Judge  Story, 
p.  418. 

4.  As  to  the  efiect  of  lapse  of  time  on  equities  of  redemption,  see  2  Merivale,  357 
et  seq.  • 


Nashville.     December  Term,  1838. 
BENSON  V.  PORTER. 

[619]  Chakcery.  The  Chancery  Court  has  jurisdiction  to  render  judgment  on  motion 
against  a  sheriff  for  failing  to  return  an  execution  under  Act  of  1803,  c.  18,  §  1.  Con- 
struction of  statutes  upon  that  subject.  1787,  c.  2,  §  2;  1809,  c.  49;  1811,  c.  72,  §  4;  1813, 
c.  78,  §  8;  1827,  c.  79,  §§  2,  8;  1835,*c.  19,  §  6,  — c.  8,  §  2,-4,  §§  4, 18,  — c.  6.  [See, 
now,  Code,  8689.] 

The  record  in  this  case  consisted  alone  of  the  following  entry  upon  the 
minutes  of  the  Chancery  Coart  at  Columbia,  at  September  term,  1837. 

^  September  22,  1837.  Sylvanus  E.  Benson,  Samuel  Hunt,  and  John 
Patterson  v.  Nimrod  Porter. 

^  The  execution  docket  of  this  court  having  been  produced  in  open  court, 
by  the  clerk  of  this  court,  and  it  appearing  to  the  Court  from  the  entry  of 
the  clerk  made  on  said  docket,  as  follows,  to  wit :  '  Execution  issued  Mslj 
the  15th,  1837,  to  Iklaury  county,  and  delivered  to  N.  Porter,  sheriff.'  And 
from  the  testimony  of  the  clerk  and  master  of  this  court,  who  was  qualified 
as  a  witness  in  this  cause,  said  entry  appearing  to  be  in  his  handwriting; 
and  that  on  the  15th  of  M&j,  1837,  he,  the  said  clerk  and  master,  issued  a 
writ  of  Jieri  facias,  on  a  decree  of  this  court,  entered  upon  the  7th  day  of 
April,  1837,  for  the  sum  of  $264.25  debt,  and  the  sum  of  $20  interest 
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thereon,  from  the  rendition  of  the  jadgment  at  law  to  the  entering  up  of 
said  decree ;  and  the  further  sum  of  $7.09^,  costs  of  the  suit  at  law,  in  the 
case  in  which  Richard  6..Looney  is  complainant,  and  Sjlvanus  E.  Benson, 
Samuel  Hunt,  and  John  Patterson  are  defendants ;  and  delivered  the  same 
to  Nimrod  Porter,  sheriff  or  Maury  county,  on  the  15th  of  May,  1837,  to 
be  executed. 

"  And  it  further  appearing  to  the  court,  from  the  testimony  of  the  clerk 
and  master  of  said  court,  that  said  Nimrod  Porter,  sheriff,  has  not  returned 
said  writ  of  Jieri  factaa  to  the  present  term  of  this  court,  to  which  it  was 
returnable,  as  by  law  he  was  bound  to  do,  and  no  return  thereof  being 
made  yet,  and  this  being  the  fifth  day  of  the  term,  and  the  last  day  thereof: 

[520]  ''  It  is,  therefore,  on  motion  of  said  complainants,  adjudged  and 
decreed  by  the  court  that  the  complainants  recover  of  said  Nimrod  Porter 
the  said  sum  of  $284.25,  the  amount  of  the  decree  aforesaid,  together  with 
the  further  sum  of  $7.09^,  costs  of  the  suit  at  law,  embraced  in  said  de- 
cree ;  whereupon,  upon  motion  of  said  complainants,  it  is  further  consid- 
ered by  the  Court,  that  complainants  recover  of  said  Nimrod  Porter  the 
further  sum  of  $35.53,  damages  thereon,  at  the  rate  of  twelve  and  one- 
half  per  cent  on  the  amount  of  the  principal  amount  of  said  decree,  so  re- 
covered as  aforesaid,  and  that  execution  issue  for  the  same,  as  at  law,  to  the 
coroner  of  Maury  county. 

^  Whereupon  the  defendant  prays  an  appeal  in  the  nature  of  a  writ  of 
error  to  the  next  term  of  the  Supreme  Court  of  Errors  and  Appeals." 

No  counsel  appeared  for  the  plaintiff  in  error. 

Pillow,  for  the  defendant  in  error,  submitted  the  case  to  the  court 

R.  C.  Foster,  Special  Judge,  delivered  the  opinion  of  the  Court.  — 
Upon  the  22d  of  September,  1837,  being  the  last  day  of  the  term  of  the 
Chancery  Court,  at  Columbia,  Benson,  Hunt,  and  Patterson  recovered 
a  judgment  on  motion  against  the  plaintiff  in  error,  Porter,  sheriff  of 
Maury  county,  for  the  money  and  costs  of  suit  mentioned  in  an  execution 
which  issued  from  the  March  term,  1837,  of  said  Chancery  Court,  in  favor 
of  the  defendants  in  error,  Benson,  Hunt,  &  Co.,  against  Looney,  upon  a 
final  decree  rendered  in  the  Chancery  Court,  which  execution  came  into 
the  hands  of  the  said  Porter,  sheriff,  upon  15th  May,  1837,  but  was  not 
returned  as  directed  by  the  Act  of  1803,  c.  18,  §  1. 

From  the  judgment  so  rendered.  Porter  prosecuted  an  appeal,  in  the 
nature  of  a  writ  of  error,  to  this  court,  and  the  question  made  in  argument, 
and  submitted  for  the  decision  of  this  court,  is.  Had  the  chancellor  power 
and  jurisdiction  to  render  such  judgment? 

[521]  By  the  second  section  of  the  Act  of  1787,  c.  22,  in  all  cases 
where  decrees  may  have  been  made  in  equity  in  any  of  the  courts  in  this 
State,  or  may  thereafter  be  made,  the  writ  of  execution  against  the  body,  as 
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well  as  the  property,  of  the  defendant,  is  given  in  the  same  manner  as  in 
the  courts  of  law. 

Upon  the  decree  rendered  by  the  chancellor  at  the  March  term,  1837, 
in  favor  of  said  Benson,  Hunt,  &  Go.  against  Looney,  the  execution  was 
lawfully  issued,  and,  when  placed  in  the  hands  of  the  sheriff,  subjected  him 
to  the  same  duties  and  responsibilities  as  if  issued  from  a  court  of  law.  By 
the  Act  of  1803,  c  18,  §  1,  if  any  sheriff  shall  fail  to  make  return  of  any 
execution  that  shall  come  to  his  hands,  issuing  from  the  clerk  of  the  Ck)unty 
or  clerk  of  the  District  Court  on  or  before  the  second  day  of  the  term,  to 
which  said  execution  is  made  returnable,  judgment  may  be  rendered  against 
such  sheriff  for  the  amount  of  money  and  costs  of  said  execution. 

At  the  passage  of  the  Acts  of  1787  and  1803,  the  judges  of  the  then 
Superior  Court  possessed  and  exercised,  in  the  character  of  judges  and 
chancellors,  all  legal  and  equitable  jurisdiction  not  conferred  upon  the 
County  Court ;  the  State  being  divided  into  three  judicial  districts  in  which 
the  courts  were  held.  If,  after  the  passage  of  the  Act  of  1803,  an  execu- 
tion had  been  issued  upon  a  final  decree,  rendered  by  a  judge  of  that  court, 
whilst  sitting  as  chancellor,  and  placed  in  the  hands  of  the  sheriff,  and  he 
failed  to  return  it  as  by  the  law  directed,  that  the  sheriff  would  be  liable 
to  judgment  in  such  case,  under  the  Act  of  1803,  none  will  controvert. 
But  the  question  recurs.  What  tribunal  would  have  had  the  power  to  ren- 
der such  judgment?  We  answer,  the  chancellor  who  rendered  the  decree, 
and  none  other ;  because,  by  the  words  of  the  acts,  the  execution  is  made 
returnable  to  the  term  of  the  court  that  rendered  the  decree,  or  gave  the 
judgment  .from  which  it  issued ;  and  of  consequence  the  court,  whether  in 
the  character  of  chancellor  or  judge,  that  rendered  the  decree,  or  gave  the 
judgment  alone,  under  the  Act  of  1803,  could  pronounce  judgment  against 
the  sheriff  for  such  failure. 

If,  at  the  passage  of  the  Act  of  1803,  the  present  chancery  [522]  sys- 
tem had  obtained,  and  the  exercise  of  legal  and  equitable  jurisdiction  had 
been  vested  then,  as  now,  in  different  courts,  and  the  court  possessing  chan- 
cery power  had  given  a  decree,  from  which  an  execution  had  been  issued, 
and  placed  in  the  hands  of  the  sheriff,  and  which  he  failed  to  return,  could 
the  complainant  in  such  execution  have  applied  to  a  judge  of  common-law 
jurisdiction  at  a  term  of  his  court  for  a  judgment  ?     Certainly  not. 

By  the  Act  of  1809,  c.  49,  the  Superior  Court  was  abolished,  and  the 
Grcuit  Court  system  established,  with  a  court  of  errors  and  appeals,  pos- 
sessing appellate  or  other  jurisdiction,  specified  by  the  act  And  by  the 
fourth  section  of  the  same  act,  the  circuit  judges,  in  their  respective  circuits, 
were  invested  with  original  jurisdiction  over  all  matters  and  causes  at  com- 
mon law,  or  in  equity,  whereof  the  superior  courts  of  law  and  equity  then 
had  jurisdiction. 

The  power  to  render  such  a  judgment  being,  at  the  passage  of  the  Act 
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of  1809,  Tested  in  the  superior  coarts,  was,  by  the  passage  of  that  act,  ex 
vi  termtnorum^  transferred  to  the  judges  of  the  Circuit  Court,  whether  pre- 
siding as  chancellors  or  as  judges  of  the  common-law  courts. 

By  the  Act  of  1811,  c  72,  §  4,  the  jurisdiction  of  causes  in  equity  was 
taken  from  the  circuit  courts,  and  vested  exclusively  in  the  Court  of  Errors 
and  Appeals ;  and  by  the  seventh  section  of  said  act,  the  Court  of  Errors  and 
Appeals,  in  exercising  such  jurisdiction,  were  to  be  governed  by  the  same 
rules  and  regulations  and  restrictions  by  which  the  circuit  courts  were 
then  governed,  and  were  vested  with  the  same  power  and  authority  that  the 
circuit  courts  then  had.  The  chancery  jurisdiction  which,  by  the  Act  of 
1811,  had  been  taken  from  the  circuit  courts,  and  vested  exclusively  in 
the  Court  of  Appeals,  was,  by  the  Act  of  1813,  c.  78,  §  3,  restored  to  the 
circuit  courts,  which  courts,  from  that  time  until  1827,  exercised,  with  the 
courts  of  appeal,  concurrent  chancery  jurisdiction,  with  the  powers  originally 
given  to  the  supreme  courts. 

In  1827,  the  chancery  jurisdiction  was  taken  from  the  Court  of  Appeals, 
and  vested  in  a  distinct  and  separate  chancery  court,  with  all  the  jurisdic- 
tion and  authority  that  attached  to  the  exercise  of  such  power  in  the  pre- 
viously existing  [623]  and  differently  denominated  courts  ;  and  in  which 
jurisdiction  was  contained  the  authority  to  render  the  judgment  in  the 
record  set  forth,  and  which  still  continues,  unless  taken  away  by  the  Act  of 
1835,  c.  19,  §  6.  The  caption  of  that  act  is  in  these  words,  ''An  act  sup- 
plemental to  an  act,  entitled  An  act  to  establish  circuit  courts,  passed  at 
the  present  session  of  the  general  assembly."  And  the  sixth  section  of  said 
act  provides  in  substance,  so  far  as  it  affects  the  question  now  under  con- 
sideration, '*  that  if  any  officer  shall  fail  to  make  due  and  proper  return  of 
any  execution  issued  from  any  court  of  record  in  this  State,  such  officer 
shall  be  liable  to  judgment  on  motion  in  the  Circuit  Court  of  the  county 
from  which  the  execution  issued." 

Now  does  this  section  of  the  Act  of  1835  extend  to  executions  issued 
from  the  Chancery  Court,  and  take  from  it  the  jurisdiction  to  render  judg- 
ment upon  failure  of  the  officer,  and  transfer  that  jurisdiction  to  the  Cir- 
cuit Court  of  the  county  in  which  the  Chancery  Court  is  held  ?  For  if 
it  does,  then  also,  by  the  same  section,  is  the  like  jurisdiction  taken  from 
this  court.  That  the  legislature  did  not  intend  to  include  executions  issued 
from  this  court  and  the  Chancery  Court  in  the  sixth  section  of  the  Act  of 
1835,  c  19,  we  think  apparent.  Because,  previous  to  the  passage  of  that 
act,  by  the  second  section  of  chapter  three  of  the  Act  of  1835,  the  Su- 
preme Court  is  invested  with  such  appellate  and  other  jurisdiction  as  hnd 
been  by  law  previously  conferred  on  that  court ;  and  by  the  fourth  and 
thirteenth  sections  of  the  Act  1835,  c  4,  the  chancellora  were  vested  with 
all  the  powers,  privileges,  and  jurisdiction,  in  all  respects,  which  they  then 
had  by  the  existing  laws. 

That  these  respective  courts  had  the  power,  previous  to  the  passage  of 
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the  above  act,  to  render  judgment  in  cases  like  the  one  under  considera- 
tion, is  well  established :  and  that  the  legislature,  at  the  enactment  of  these 
laws,  well  knew  that  the  supreme  and  chancery  courts  not  only  possessed, 
but  had  frequently  exercised,  such  power,  we  are  bound  to  believe ;  be- 
cause, previous  to  the  Act  of  1835,  c.  19,  the  legislature,  by  the  Act  of 
1835,  c  6,  had  abolished  the  county  courts  so  far  as  to  hear  and  determine 
any  pleas,  real,  personal,  or  mixed,  [524]  or  any  causes,  civil  or  criminal, 
wherein  a  jury  trial  might  be  demanded,  leaving  them  the  power  still  to 
issue  executions  from  judgments  or  decrees  remaining  unsatisfied,  without 
the  authority  to  give  judgments  upon  the  failure  to  return  such  executions ; 
and  therefore  when  the  legislature,  in  the  sixth  section  of  the  Act  of  1835, 
c.  19,  use  the  words  "any  execution  issuing  from  any  court  of  record,"  for 
a  failure  to  return  which  the  officer  is  liable  to  judgment  on  motion  in  the 
Circuit  Court  of  the  county  from  which  the  execution  issued,  we  must  con- 
sider them  as  referring  only  to  executions  issuing  from  lihe  circuit  and 
county  courts. 

But  if  this  were  not  so,  still  the  sixth  section  of  the  Act  of  1835,  c  19, 
does  not  take  from  the  Chancery  Court  the  jurisdiction,  because  the  Act  of 
1835,  c.  4,  §§  4,  15,  giving  such  jurisdiction  to  the  chancellor,  is  not  re- 
pealed by  the  Act  of  1835,  c.  19,  §  6.  Let  the  judgment  he  affirmed. 


Nashville.    December  Term,  1838. 
ROSS  V.  BLAIR. 

[526]  Witness.  Competency — practice —released surety  fm^protecution  competent.  Plain* 
tifiPs  surety  for  the  prosecution  of  his  suit  may  be  released,  and  examined  as  a  witness  in  the 
cause.  So  a  guardian  who  commences  an  action  of  ejectment  in  the  name  of  his  wards, 
and  gives  his  bonds  for  the  prosecution  of  it,  may  be  released  when  they  come  of  age,  and 
examined  as  a  witness.    Ante,  Craighead  v.  The  Bank,  199. 

Same.  Same.  Release  of  dower  by  second  htuimnd  makes  him  competent.  If  husband  and 
wife  join  in  a  conveyance,  releasing  her  dower  in  the  land  of  her  first  husband  to  his  heir, 
the  second  husband  is  a  competent  witness  for  the  heir  of  the  first  husband,  or  the  heirs 
of  such  heir,  though  they  be  the  children  of  such  second  husband,  in  an  ejectment  brought 
bv  them  to  recover  the  land. 

Dower.  Release  of,  to  heirs  out  of  possession^  whether  champertous*  If  a  widow,  to  whom 
dower  has  not  been  assigned,  release  her  right  to  the  heirs  not  in  possession,  such  release 
seems  not  within  the  purview  of  the  Champerty  Act;  for  it  does  not  invest  the  heirs  with 
the  right  of  entry,  and  can,  perhaps,  operate  only  by  way  of  estoppel. 

Same.  Whether  acknowledging  such  release  after  Champerty  Act  is  champertous.  If  such 
release  was  not  duly  acknowledged  to  pass  the  wife^s  interest  before  the  Champerty  Act, 
her  acknowledgment  after  its  passage  is  not  champertous,  unless  the  transaction  was  so  in 
its  inception. 

GuAKDiAN  AND  Ward.^  Appointment  of  guardian.  The  omission  to  state  the  names  of 
wards  in  the  record  of  the  appointment  of  the  guardian,  if  a  defect,  is  remedied  by  the 
recital  of  their  names  in  the  guardian's  bond,  entered  of  record  immediately  after  the  entry 
of  the  order  of  appointment. 

Same.  Leases  of  wants  land — omission  of  covenant  against  waste.  The  omission  of  a  cove- 
nant against  waste  in  a  guardian^s  lease,  though  the  covenant  be  required  by  the  statute 
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of  1762,.  c.  5,  §  18  (Code,  2516),  does  not  vitiate  the  lease,  or  absolve  the  tenants  from  the 
duties  and  liabilities  of  the  relation. 
Landix)rd  ai!d  Tenakt.  When  tenant's  possession  becomes  adverse.  To  break  the  con- 
tinaity  of  a  landlord's  possession  held  by  tenant,  and  arrest  the  operation  of  the  statute 
of  limitations  founded  on  such  possession,  the  possession  of  his  tenants  must  have  become 
adverse  to  him ;  and  their  possession  becomes  adverse  froii  the  time  their  attornment  to 
another  landlord  is  known  to  the  first. 

On  the  lOth  of  July,  1788,  the  State  of  North  Carolina,  by  patent  No. 
71,  granted  to  Robert  and  Thomas  King  2500  acres  of  land,  *<at  a  place 
known  by  the  name  of  The  Banks,  on  both  sides  of  the  path  that  leads 
from  the  mouth  of  Holston  to  the  ford  of  Wolf  River." 

There  was  also  granted,  by  patent  No.  484,  dated  July  29, 1793,  to  John 
Blair,  a  tract  of  500  acres,  on  the  main  fork  of  Wolf  River ;  and  to  Cath- 
arine Blair,  by  patent  No.  160,  dated  Dec.  26,  1793,  a  tract  of  1000  acres, 
also  on  the  main  fork  of  Wolf  River. 

[526]  These  tracts  interfered  with  each  other  in  the  manner  represent- 
ed in  the  annexed  diagram.  The  eastern  boundary  of  the  tract  granted 
to  Ross  having  been  surveyed  three  times,  is  here  represented,  first  by  a 
black  line,  secondly  by  a  dotted  line,  thirty-four  poles  east  of  the  black  one, 
and  by  another  dotted  line,  twenty-seven  poles  east  of  the  first  dotted  one. 


R.  &  T.  King 


On  the  25th  of  March,  1793,  the  Kings  conveyed  their  tract  to  David 
Ross,  of  Virginia.  In  May,  of  the  same  year,  John  Blair  died,  leaving  a 
widow,  Sarah,  and  daughter,  Catharine,  the  grantee  Of  the  1000  acres, 
about  two  years  old,  and  a  son  John,  about  twelve  months  old.  Sarah 
Blair,  the  widow,  was  appointed  guardian  of  her  children,  Catharine  and 
John,  by  the  County  Court  of  Grainger,  on  the  12th  of  December,  1797, 
and  in  the  same  month  she  intermarried  with  Joseph  Cobb,  and  they  had 
issue,  Pharoah  B.,  Frederick  B.,  Elizabeth,  afterwards  married  to  William 
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L.  Atkinson,  afterwards  married  to  James  Shields,  Sarah,  afterwards  mar- 
ried to  William  Murray,  and  Bersheba. 

The  order  of  Grainger  County  Court,  appointing  Sarah  Blair  guardian, 
was  in  these  words  :  '^  Sarah  Blair,  widow  of  John  Blair,  appointed  guar- 
dian to  the  orphans  of  John  Blair,  deceased,  and  gave  bond  and  security 
as  the  law  directs,  which  bond  b  in  the  following  words  and  figures :.  to 
[527]  wit."  The  bond  recited  the  names  of  the  wards,  but  they  were 
omitted  in  the  order  of  appointment,  as  appears  above. 

In  1806,  Joseph  Cobb  went  to  the  lands  granted  as  above  mentioned  to 
Catharine  Blair  and  John  Blair,  and  built  a  cabin  on  the  1000-acre  tract, 
up  to  the  eaves  logs,  and  a  small  stable,  and  left  them  untenanted.  In 
1808  Catharine  Blair,  the  grantee  of  that  tract,  died.  In  June,  1809, 
Cobb  again  visited  the  lands,  and  rented  the  1000-acre  tract  to  James 
Watts,  who  was  put  in  possession  of  the  cabins  Cobb  had  built ;  and  to 
Samuel  Sutherland  the  500-acre  tract.  These  leases  were  for  seven  years, 
and  the  tenants  were  to  pay  the  taxes.  But  the  leases  seem  not  to  have 
contained  any  covenant  against  waste,  as  is  required  in  leases  granted  by 
guardians  of  their  wards'  lands  by  the  Act  of  1762,  c.  5,  §  13. 

The  lease  to  Watts  passed  successively,  it  seems  by  assignments,  into 
the  hands  of  Chidick,  Dale,  and  Crockett ;  in  the  possession  of  the  last 
of  whom  it  was  when  John  Blair  came  of  age,  in  1814.  In  that  year,  and 
probably  after  his  attornment  to  Boss,  hereafter  mentioned,  Crockett  ap- 
plied to  Blair,  at  his  residence,  to  renew  the  lease;  and  in  1815  Blair  went 
in  person  to  the  land,  and  returned  with  a  horse  obtained  from  Crockett 
for  the  rent  of  it. 

In  the  spring  of  1815,  Isaac  Davis  visited  the  tract  granted  to  the 
Kings,  in  the  capacity  of  agent  of  Boss  ;  and,  finding  those  who  held  under 
the  leases  made  by  Cobb  in  possession  of  the  land  covered  by  the  grant  to 
the  Kings,  within  the  interference,  he  persuaded  some  of  them  at  least,  if 
not  all,  to  attorn  to  Ross  by  taking  leases  from  him  of  the  same  premises. 

On  the  24th  of  April,  1817,  David  Ross  made  and  published  his  last 
will  and  testament,  so  as  to  pass  lands  in  Tennessee,  in  which,  after  some 
specific  devises,  he  gave  the  residue  of  his  estate,  real  and  personal,  to  his 
four  children,  Elizabeth  Myers,  wife  of  John  Myers,  Amanda  A.  Duffield, 
Frederick  A.  Ross,  and  David  Ross ;  and  appointed  Fi-ederick  A.  Ross, 
Jacob  Myers,  and  Thomas  T.  Bouldin  his  executors.  Bouldin  alone  acted, 
and  proved  the  will  on  the  6th  of  May,  1817. 

[528]  On  the  28th  of  October,  1817,  he  commenced  an  action  of  eject- 
ment on  a  demise  in  his  own  name,  as  executor  of  David  Ross,  in  the  Fed- 
eral Court  at  Nashville,  notice  of  which  was  served  on  Blair's  tenants. 
At  June  term,  1818,  Blair  was  admitted  to  defend  thb  action  jointly  with 
the  tenants. 

On  the  8th  of  September,  1818,  Joseph  Cobb  and  Sarah  Cobb  joined  in 
a  deed  to  convey  t^  John  Blair,  Jr.,  her  dower  in  the  500  acres  granted  to 
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John  Blair,  Sen.  They  acknowledged  the  execution  of  this  deed  in  Grain- 
ger County  Court,  at  February  term,.  1821 ;  and  a  certificate  thereof  was 
indorsed  thereon,  to  the  effect  that  they  bad  there  acknowledged  said  con- 
veyance ^  to  be  their  act  in  deed  for  the  purposes  therein  mentioned,  the 
said  Sarah,  wife  of  the  said  Joseph,  being  examined  separate  and  apart 
from  her  husband,  as  the  law  directs."  And  the  deed  and  probate  were 
registered  in  Overton  county  on  the  12th  of  March,  1822.  Besides  the 
above  acknowledgment,  there  was  also  indorsed  upon  the  deed  an  acknowl- 
edgment and  privy  examination,  taken  before  the  derk  of  Grainger  Coun- 
ty Court,  in  pursuance  of  the  Act  of  1833,  c.  92,  on  the  5th  of  November, 
1835  ;  and  the  deed  with  all  its  indorsements  was  again  registered  in  Fen- 
tress, on  the  30th  of  December,  1836. 

Alter  his  admission  to  defend,  but  in  the  same  year,  Blair  died,  and  his 
estate  descended  to  the  Cobbs,  his  half-brothers  and  sisters.  They  were 
made  defendants  at  June  term,  1820,  jointly  with  Crockett,  the  tenant;  and 
on  the  25th  of  July,  the  same  year,  the  cause  was  submitted  to  a  jury.  His 
Honor  Judge  McNairt  charged  the  jury  that,  if  they  believed  David 
Ross  was  a  citizen  of  Virginia,  and  that  the  lessor  of  the  plaintiff  was  also 
a  citizen  of  Virginia,  and  that  neither  of  them  had  been  in  the  State  of 
Tennessee  during  the  continuance  of  the  adverse  possession  of  the  defend- 
ants, previous  to  the  bringing  of  the  action,  then  they  should  find  a  verdict 
for.  the  plaintiff ;  because  eight  and  not  seven  years  is  the  time  allowed  a 
plaintiff  so  circumstanced  by  law  for  commencing  his  action  of  ejectment. 
The  jury  found  the  defendants  guilty,  and  the  plaintiff  had  judgment,  from 
which  the  defendants  prayed  a  writ  of  error. 

To  injoin  this  judgment  Blair's  heirs  now,  namely,  on  the  [629]  6th 
of  May,  1823,  filed  a  bill  in  the  Federal  Court  at  Nashville,  which  was 
pending  till  the  18th  of  September,  1832,  when  it  was  dismissed  for  want 
of  equity ;  and  the  injunction  which  had  been  granted  was  dissolved. 

In  the  mean  time,  namely,  on  the  26th  of  February,  1826,  an  action  of 
ejectment  was  commenced  in  Fentress  Circuit  Court,  at  the  instance  of  Jo- 
seph Cobb,  against  Boss's  tenants.  The  declaration  contained  four  counts : 
the  first  stated  a  demise  of  the  1000  acres  in  the  name  of  John  Blair ; 
the  second,  a  demise  of  the  same  in  the  name  of  Catherine  Blair ;  the  third, 
a  demise  of  the  same  in  the  name  of  Catherine  and  John  Blair  jointly ; 
the  fourth,  a  demise  in  the  name  of  Mary,  Nancy,  Sally,  Pharaoh,  and 
Frederick  Cobb,  infants  under  twenty-one  years  of  age,  by  their  guardian, 
Joseph  Cobb.  At  September  term,  1827,  Frederick  A.  Ross,  in  whom  the 
legal  title  to  the  2500  acres  was  now  vested  by  a  conveyance  from  the 
heirs  of  David  Boss,  made  on  the  10th  of  April,  1820,  was  admitted  to  de- 
fend instead  of  the  tenants,  upon  whom  notice  of  the  action  had  been 
served.  At  March  term,  1828,  all  the  demises  except  the  fourth  were 
stricken  out ;  and  at  September  term,  1831,  the  fourth  count  was  amended 
by  striking  out  the  name  of  Joseph  Cobb,  guardian,  and  inserting  in  lieu 

26  401 


529^  530  MEIGS'S  BEPOBTS. 

thereof,  the  names  of  Pharaoh  B.  Cobb,  William  L.  Atkinson  and  his  wife 
Elizabeth,  James  Shields  and  his  wife  Mary,  Frederick  Cobb,  Sarah  Cobb, 
and  Bersheba  Cobb,  as  the  proper  persons  to  prosecute  the  suit,  —  it  ap- 
pearing to  the  Court  that  they  were  the  heirs  of  Blair,  and  for  whom, 
while  minors,  Joseph  Cobb  had  prosecuted  the  suit ;  that  they  had  all  come 
of  age  and  desired  to  be  made  parties  instead  of  said  Joseph  Cobb,  —  they 
giving  security  to  prosecute  the  suit,  and  for  accrued  and  accruing  cost  At 
March  term,  1832^  the  action  was  tried  and  the  plaintiffs  had  a  yerdict 
and  judgment,  from  which  the  defendants  prayed  an  appeal  to  the  Supreme 
Court  But  the  appeal  was  not  prosecuted,  and  the  parties  afterwards 
agreed  of  record  that  the  cause  should  abide  the  decision  of  the  suit  now 
to  be  mentioned,  and  that  the  same  judgment  should  be  entered  in  it  as 
might  be  in  that. 

On  the  3 1st  of  January,  1833,  this  action  of  ejectment  [530]  was 
commenced  in  Fentress  Circuit  Court,  in  which  the  demise  was  laid  in  the 
name  of  Pharaoh  B.  Cobb,  Frederick  B.  Cobb,  Bersheba  Cobb,  William 
L.  Atkinson  and  his  wife  Elizabeth,  James  Shields  and  his  wife  Mary,  and 
William  Murray  and  his  wife  Sarah,  and  was  of  both  the  1000  and  the 
500  acres.  Notice  of  the  action  was  served  on  the  tenants,  and  Frederick 
A.  Ross  was  admitted  to  defend  in  their  stead,  at  February  term,  1833. 
At  August  term  following  the  venue  was  changed  to  White  county,  where, 
at  June  term,  1838,  the  action  came  oti  to  be  tried  before  his  Honor  Judge 
Cabuthebs,  and  a  jury  of  White. 

On  the  trial,  the  parties  made  title  by  producing  the  patents  above  no- 
ticed ;  and  as  the  title  of  Ross  was  the  oldest,  the  controversy  was,  whether 
the  lessors  of  the  plaintiff  and  their  ancestors  had  had  seven  years*  pos- 
session of  the  interference  before  the  commencement  of  the  suit. 

To  establish  the  affirmative,  the  plaintiffs  introduced  Joseph  Cobb,  and 
proposed  to  examine  him  as  a  witness.  The  defendant  objected  that  he 
was  incompetent  from  interest ;  and  he  produced  the  record  of  the  ejects 
ment,  commenced  by  Cobb,  in  Fentress,  in  1826,  and  insisted  that,  as  the 
demise  in  the  fourth  count  was  in  his  name,  as  guardian  of  his  children, 
the  heirs  of  John  Blair,  Jr.,  and  he  had  given  security  to  prosecute  the 
suit,  he  could  not  be  examined.  He  also  insisted  that  the  deed  of  the  18th 
of  September,  1818,  purporting  to  convey  Mrs.  CobVs  dower  in  the  500 
acres  to  John  Blair  was  champertous  and  inoperative,  and  that  Cobb  was 
incompetent  on  that  account.  His  Honor,  however,  admitted  him,  and  he 
proved  what  is  above  stated  as  having  been  done  by  him  towards  leasing 
the  premises  as  guardian  of  John  Blair,  in  1809. 

The  defendant  also  insisted  that,  as  the  record  of  Grainger  county  did 
not  give  the  names  of  the  wards,  the  appointment  of  Mrs.  Blair,  afterwards 
Mrs.  Cobb,  as  guardian  of  her  children,  Catherine  and  John  Blair,  was 
void ;  and,  consequently,  that  leases  made  by  her,  or  under  her  authority, 
were  not  binding  on  the  lessors,  and  did  not  create  the  relation  of  landlord 
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and  tenant.    And  he  further  insisted  that  the  leases  [531]  made  by  Cobb 
were  void,  because  they  contained  no  covenants  against  waste. 

The  testimony  was  very  voluminous,  and  much  of  it  irrelevant.  It  clearly 
established  that  Blair's  tenants  were  put  in  possession  of  the  premises  in 
1609 ;  that  some  of  them,  if  not  all,  attorned  to  Ross,  and  took  leases 
under  him  in  1815,  and  perhaps  shortly  afterwards  took  leases  from  Blair 
again  ;  and  upon  this  testimony  the  defendant  lastly  insisted,  that  the  con- 
tinuity of  Blair's  possession  had  been  broken  by  the  attornment  of  his 
tenants  to  Boss,  though  Blair,  the  landlord,  was  ignorant  of  that  attom-^ 
ment 

His  Honor  instructed  the  jury :  1.  That  if  Cobb  leased  the  land  as  guar- 
dian in  right  of  his  wife,  or  as  agent  for  her  to  tenants,  who  took  possession 
and  held  under  the  leases  for  seven  years  continuously  before  the  ejectment 
in  the  Federal  Court  was  commenced  by  Ross,  then  the  title  of  the  plain- 
tiffs was  made  good  by  the  statute. 

2.  That  those  who  took  possession  under  Watts  stood  in  his  place,  al- 
though they  might  have  been  ignorant  of  Blair's  title,  and  their  possession 
was  Blair's,  unless  they  took  as  purchasers  of  an  occupant  right,  and  held 
it  absolutely  independently  of  any  existing  title. 

3.  That  the  possession  of  those  who  held  under  Watts,  or  purchased  hi& 
interest,  could  only  extend  to  the  boundaries  of  the  improvement,  if,  by 
their  contract  with  him,  they  only  bought  or  leased  to  the  extent  of  the  im- 
provement ;  and  in  that  case  the  Blair  title  could  only  be  made  good  to  the 
extent  of  the  possession.  But  if,  by  the  terms  of  their  contract,  they  took 
the  interest  which  he  had  without  any  limitation  as  to  boundary,  their 
possession  of  part  of  the  interference  was  possession  of  the  whole. 

4.  If  Crockett  and  Sutherland  were  in  under  Blair,  and  took  under 
Rossj  acting  through  his  agent,  Davis,  before  or  after  John  Blair  came  of 
age,  that  did  not  of  itself  convert  their  possession  into  an  adverse  posses- 
sion to  Blair.  It  did  not  become  adverse  till  Blair  had  notice  of  it,  if  it 
was  afler  he  came  of  age,  or  until  he  or  his  guardian  had  notice  of  it, 
if  before  he  came  of  age.  And  if  as  soon  as  it  came  to  his  knowledge,  if 
it  ever  did  so,  or  if  before  he  had  [532]  knowledge  of  it,  the  tenants,  in- 
stead of  holding  out  an  adverse  character,  took  leases  of  him,  the  continui- 
ty of  his  possession  was  not  broken. 

The  jury  found  a  verdict  for  the  plaintiff;  and  the  defendant's  motion 
for  a  new  trial  being  refused,  he  appealed  in  error. 

James  Campbell,  for  the  plaintiff  in  error,  said  we  insist  that  the  appoint- 
ment of  Sarah  Blair  guardian  of  the  orphans  of  John  Blair,  deceased,  without 
designating  them  by  name,  is  void.  It  has  been  decided  that  a  judgment 
against  them,  without  designating  them  by  name,  is  void.  The  principle  of 
that  decision  is  precisely  in  conformity  with  what  is  contended  by  the  counsel 
for  the  plaintiff  in  error.  To  appoint  a  person  guardian  for  heirs  without 
designating  them  by  name  is  void,  because  it  is  very  often  a  matter  of 
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doubt  and  difficulty  to  ascertain  who  are  the  heirs.  It  is  a  subject-matter 
of  proof  liable  to  be  contested.  The  same  difficulty  will  arise  when  the 
designation  is  by  using  the  word  orphans.  Does  this  expression  necessarily 
designate  children  in  contradistinction  from  grandchildren,  legitimate  from 
illegitimate  children  ?  If,  then,  this  appointment  of  Sarah  Blair  guardian 
of  the  orphans  of  John  Blair  be  void,  the  tenants  under  John  Blair,  agree- 
ably to  the  opinion  in  9  Yer.  463,  were  not  estopped  from  taking  protection 
under  Ross's  title  in  1815. 

2.  But  supposing  the  leases  made  by  Joseph  Cobb,  agent  of  his  wife  in 
1809,  were  valid  leases  made  by  the  authority  of  the  guardian,  yet  the 
leases  taken  by  the  tenants  of  Blair,  under  Davis  as  the  agent  of  Ross  in 
1815,  broke  the  continuity  of  Blair's  possession.  It  cannot  be  pretended 
that  Blair  had  seven  years'  continued  possession  of  the  land,  when  his  ten-* 
ants  in  1815,  or  before  the  expiration  of  seven  years,  attorned  to  Ross,  or 
took  leases  under  him.  A  tenant  may  by  his  own  act  convert  his  posses- 
sion into  a  possession  adverse  to  his  landlord.  Willison  v.  Watkins, 
3  Peters,  44 ;  Bradstreet  v.  Huntingdon,  5  Peters,  438 ;  2  Sch.  &  Lef.  624. 

It  is  no  answer  to  this  proposition  to  say  a  tenant  is  under  an  estoppel 
to  dispute  the  title  of  his  landlord.  A  tenant  may  be  under  an  estoppel, 
and  yet  his  possession  be  adverse  to  that  of  his  landlord.  It  is  agreed  on 
all  hands,  and  the  cases  [533]  cited  fully  prove,  that,  if  a  tenant  disclaims 
holding  under  the  title  of  his  landlord,  or  attorns  to  another,  or  purchases 
in  an  outstanding  title  and  gives  notice  to  his  landlord  of  sudi  disclaimer, 
attornment,  or  purchase,  —  of  his  intention  to  hold  for  himself,  —  his  pos- 
session from  that  moment  becomes  adverse  to  his  landlord  ;  and  if  the  land- 
lord after  such  notice  permit  the  tenant  to  remain  on  the  land  for  seven 
years,  the  tenant's  title  is  perfected  by  the  statute  of  limitations,  and  the 
landlord  is  for  ever  barred.  But  supposing  that  the  landlord  in  the  case 
stated  does  bring  suit  for  the  recovery  of  the  land  within  the  seven  years, 
what  is  the  consequence  ?  The  tenant  is  placed  under  an  estoppel.  He 
cannot  dispute  the  title  of  his  landlord,  or  set  up  his  own.  He  must  sur- 
render the  possession,  even  though  he  has  the  superior  title. 

A  tenant  in  common  who  enters  into  possession  of  land,  holds  for  himself 
and  his  co-tenant  The  presumption  of  law  is  that  his  possession  is  not  ad- 
verse to,  but  in  conformity  with,  the  title  of  his  co-tenant.  His  possession 
is  of  a  fiduciary  character,  precisely  like  that  of  the  possession  of  a  tenant. 
So  the  cases  in  third  and  fifth  Peters  fully  decide,  as  well  as  the  case  in  5 
Wheaton,  417 ;  5  J.  C.  R.  388,  and  numerous  other  authorities.  Yet  a 
tenant  in  common  can  hold  adversely  to  his  co-tenant.  If  he  does  so,  the 
statute  of  limitations  will  run  in  his  favor  from  the  time  of  his  ousting  his 
co-tenant,  and  setting  up  his  adverse  possession.  3  Dane's  Abr.  c.  92,  art. 
1,  and  the  cases  there  cited,  Jackson  v,  Tibbits,  9  Cowen's  Rep.  252. 

3.  It  was  decided  by  this  court,  when  this  cause  was  before  them  at  a  pre- 
vious term,  that  a  tenant  is  under  no  estoppel  to  take  a  lease  from  another 
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person  than  the  one  he  holds  under,  when  there  is  no  mntnality  of  obli^ra- 
tion.  If  the  landlord  be  an  in^Eint,  6r  is  under  no  obligation  to  keep  the 
tenant  in  possession,  the  tenant  is  under  no  obligation  to  uphold  the  land- 
lord's title  and  hold  under  it.  Joseph  Cobb,  supposing  he  acted  as  agent  of 
the  guardian,  had  no  authority  to  make  the  leases  mentioned  in  this  record. 
In  England  a  guardian  in  socage  has  a  real  interest  in  the  land  during  the 
minority  of  the  infant.     Corny ns*8  Dig.  381. 

He  can  make  his  leases  and  bring  suits  for  the  lands  [634]  of  his  ward 
in  his  own  name.  He  is  entitled  as  a  matter  of  right  to  the  possession  of 
bis  ward's  land  during  his  minority.  Hence  he  may  make  a  lease  of  the 
land  of  his  ward  during  his  minority.  In  this  State  we  have  no  guardians 
in  socage.  Guardians  are  appointed  here  under  the  authority  of  our  Act  of 
1762,  c  5.  The  guardian  here  is  appointed  by  the  County  Court,  and  is 
removable  whenever  the  interest  of  the  ward  shall  require  it  to  be  done. 
He  has  no  interest  in  the  land.  Whenever  he  is  removed  and  a  new  guar- 
dian appointed,  the  successor  is  entitled  to  the  possession  of  the  lands  of  his 
ward  precisely  as  his  predecessor  had  it  The  powers  of  the  guardian  are 
conferred  altogether  by  the  Act  of  1762,  c.  5,  §§  3, 11, 12,  and  13.  He  has 
no  other  powers.  Does  this  act  give  the  power  to  a  guardian  to  make  leases, 
such  as  are  here  described  to  have  been  made  by  Cobb,  —  leases  extending 
beyond  the  period  when  the  ward  would  arrive  of  age,  containing  no  pro- 
vision against  waste,  no  reservation  of  rent,  and  imposing  no  obligation 
whatever  upon  the  tenant  except  to  pay  the  taxes  ?  If,  then,  this  contract 
made  by  the  agent  was  without  authority,  it  is  void.  It  imposed  no  obliga- 
tion whatever  upon  the  ward  to  uphold  the  tenant  in  his  possession ;  and,  as 
there  was  no  obligation  incurred  on  the  part  of  the  landlord  to  the  tenants, 
the  tenants  were  under  no  estoppel  to  take  leases  and  hold  under  Ross  in 
1815. 

Cook,  on  the  same  side,  said,  the  title  of  defendant  being  the  oldest  and 
best,  the  question  is.  Has  that  title  beei>  barred  by  the  statute  of  limita- 
tions? 

Take  the  testimony  in  the  strongest  point  of  view  against  Ross ;  and  allow 
Cobb  to  be  a  competent  witness ;  and  then  the  proof  shows  that  Blair's  pos- 
session commenced  in  June,  1809,  when  Cobb  gave  James  Watts  a  lease  on 
the  1000-acre  tract  and  Sutherland  a  lease  on  the  500-acre  tract  for  seven 
years. 

Supposing  for  the  present  this  possession  was  continued,  yet  it  appears 
that  in  the  spring,  March  or  April,  1815  or  1816,  Davis,  as  the  agent  of 
Ross,  went  upon  the  land  and  threatened  to  turn  the  tenants  out,  and  they 
then  took  written  leases  under  Ross's  title. 

These  tenants  then  held  for  Ross  until  some  time  in  the  [535]  summer 
following,  when  they  again  took  leases  under  Blair's  title. 

Now,  the  first  question  is,  Did  the  taking  of  leases  under  Ross's  title  by 
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Blair's  tenants,  and  the  holding  under  Ross  for  a  time,  break  the  continuity 
of  the  possession  ? 

What  did  the  transaction  between  Davis  and  Blair's  tenants  amount  to  ? 

It  amounted  to  a  disseisin.  This  will  at  once  appear  when  we  consider 
the  nature  of  seisin  and  disseisin  at  common  law. 

Before  the  use  of  letters,  all  property  in  land  passed  by  a  solemn  act  of 
investiture.  This  was  by  an  entry  on  the  land,  and  delivery  of  a  twig  or 
turf  for  the  land. 

A  disseisin  was  the  entering  upon  and  ouster  of  die  tenant  by  a  wrong* 
doer,  and  usurping  his  relation.  This  always  implied  a  wrong,  and  always 
supposed  the  title  in  the  tenant  in  possession ;  otherwise  it  would  only 
amount  to  a  dispossession  or  ejectment  Taylor  t;.  Horde,  1  Burr.  107 ; 
Co.  Lit.  153,  §  233,  and  note ;  181,  §  279,  and  note ;  Flowd.  89  ;  Angett 
on  Lim.  79 ;  2  Bac  Ab.  482 ;  5  Peters,  439,  440. 

Now,  in  this  case  Davis  entered  upon  the  land,  executed  leases  to  the 
tenants,  and  they  agreed  to  hold  under  Ross.  This  is  precisely  the  kind  of 
acts  that  constitute  a  livery  of  seisin  or  feoffment  at  common  law,  where 
there  is  no  adverse  possession ;  and  is  precisely  the  definition  of  a  disseisin 
or  dispossession,  when  the  land  was  before  tenanted. 

But  it  may  be  argued  that  the  tenants  of  Blair  could  not  throw  off  their 
relation  and  hold  adversely  to  Blair.  It  is  true  they  could  not  rightfully 
constitute  themselves  tenants  of  Ross,  and  hold  adversely  to  Blair ;  but  it 
is  not  true  that  they  could  not  in  point  of  fact  do  so.  If  in  fact  they  did  so, 
then  the  transaction  would  amount  either  to  a  disseisin  or  dispossession.  So 
far  as  to  enable  Blair  to  regain  possession  they  would  be  his  tenants.  To 
show  his  title  he  would  not  be  put  to  turn  them  out,  nor  could  they  show  a 
better  outstanding  title  in  Ross  or  another.  But  because  they  could  not 
rightfully  do  this,  it  does  not  follow  that  they  did  not,  in  point  of  fact,  hold 
adversely  and  for  Ross.  Adverse  possession  is  always  a  question  of  inten- 
tion, an  operation  of  the  mind  connected  with  the  possession,  as  forming  the 
character  thereof,  [536]  and  giving  its  true  characteristic.  If  this  were 
not  so,  the  landlord  could  never  turn  out  his  own  tenant  after  the  expiration 
of  his  lease,  or  where  he  denied  the  title  of  the  landlord  during  the  continu- 
ance of  the  lease. 

If  this  adverse  holding  by  the  lessee  against  his  landlord  continues  for 
seven  years,  the  title  is  barred. 

If  this  be  the  case,  of  course  the  holding  of  the  tenant  cannot  count  for 
the  landlord  during  the  same  time,  and  operate  to  make  his  title  good  by 
the  statute  of  limitations. 

1£  that  were  so,  then  one  possession  and  one  holding  would  at  the  same 
time  ripen  two  adversary  titles,  the  one  by  an  actual  holding  under  it,  and 
the  other  by  a  constructive  holding  under  it. 

But  if  this  holding  could  operate  to  ripen  the  original  landlord's  title,  then 
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it  could  never  bar  that  title  by  any  length  of  possession ;  but  would  always 
operate  to  confirm  and  make  it  better,  thereby  in  effect  defeating  the  title 
under  which  the  tenant  in  fact  held. 

This  view  of  the  case  shows  that  a  constructive  tenancy  cannot  operate 
to  confirm  the  title  of  the  landlord,  but  there  must  be  a  holding  under  the 
title  in  point  of  fact.  Adverse  possession  is  always  a  question  of  fact. 
9  Johns.  163;  5  Peters,  402,  438-440. 

If  this  be  so,  then  the  holding  under  Ross  from  the  spring  to  the  summer 
of  1816  broke  the  continuity  of  possession,  and,  being  within  the  seven  years, 
there  is  no  continued  possession  under  Blair's  title  giving  it  preference  over 
the  older  and  better  title  of  Ross. 

But  it  may  be  said  that,  in  the  case  of  Duke's  Lessee  v.  Harper,  6  Yer- 
ger,  it  is  decided  that  the  adverse  possession  of  the  tenant  does  not  operate 
against  his  landlord  until  that  landlord  is  informed  of  its  adversary  charac- 
ter. It  is  true  that  such  a  decision  was  made,  and,  if  taken  in  a  proper  lati- 
tude, it  was  rightly  decided.  But  it  does  not  follow,  because  the  possession 
could  not  operate  to  defeat  his  title  before  he  knew  of  its  adveraary  charac- 
ter, that  in  the  mean  time  it  should  operate  to  ripen  and  make  better  his 
title.  This  would  be  a  perfect  non  sequitur.  It  would  make  the  character 
of  the  holding  depend  on  the  landlord's  knowledge,  [537]  and  not  upon  the 
gtto  animo  with  which  the  possession  was  in  point  of  fact  held.  Could  his 
knowing  it  make  it  adverse  when  it  was  not  before  ?  Would  it  be  a  holding 
for  him  while  he  was  ignorant,  and  against  him  as  soon  as  he  was  informed 
thereof?    This  is  absurd. 

The  truth  is,  that  by  the  decision  in  Duke  v.  Harper  an  equitable  con- 
struction is  given  to  the  act  of  limitations  on  account  of  the  apparent  hard- 
ship  of  the  case ;  namely,  that  the  statute  shall  only  run  from  the  discovery 
of  the  adversary  holding,  and  not  from  its  inception. 

The  holding  is  certainly  of  the  same  character,  whether  known  to  the 
landlord  or  not ;  that  depends  on  the  tenant,  and  not  on  the  landlord. 

But  if  it  were  not  so,  yet  the  landlord  must  have  known  of  the  adversary 
character  of  the  holding  of  his  tenants.  The  proof  shows  he  did ;  and 
this  knowledge  would  make  the  adversary  holding  commence  rumiing 
against  him,  and  if  it  ran  against  him  for  an  instant  the  continuity  of  the 
possession  is  broken.  But  Judge  Caruthers  has  also  ingraHed  another 
equitable  exception  upon  the  statute,  to  the  effect  that  seven  years'  con- 
tinned  possession  shall  not  be  required,  but  he  shall  be  allowed  such  addi- 
tional time  as  may  be  necessary  to  counteract  the  wrongful  or  negligent 
acts  of  the  tenants. 

•  Suppose  the  tenants  had  gone  from  the  land  and  left  it  unoccupied, 
would  the  time  still  run  on  until  the  landlord  knew  of  it  ?  He  might  not 
know  of  it  for  years. 

Suppose  instead  of  holding  under  Davis  they  had  given  up  the  possession- 
to  him  as  Ross's  agent    Would  the  possession  of  Ross  by  his  own  agent 
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operate  to  perfect  the  title  of  Blair  ?  That  will  surely  not  be  pretended. 
Yet  it  is  precisely  this  case  in  principle.  9  Johns.  163 ;  5  Wheaton,  439, 
440. 

2.  It  is  proven  that  John  Blair  was  an  infant  when  the  leases  were  made 
by  Cobb  as  his  guardian.  They  are  not  made  pursuant  to  the  Statute  1762, 
c.  5,  §  13.  There  is  no  provision  against  waste,  &c.  This  renders  the  lease 
void,  and  not  obligatory  on  the  infant ;  and  not  being  obligatory  on  him,  it 
is  not  on  the  tenants,  and  so  they  were  not  estopped  to  hold  under  Ross. 
Co.  Litt.  352  ;  Bac.  Ab.  190 ;  9  Yer.  [538]  469 ;  Ross  v,  Cobb ;  Cro.  Eliz. 
36,  37;  Shep.  Touch.  276;  Rolls.  Ab.  871 ;  Cro.  Eliz.  300. 

3.  The  act  requires  the  lease  to  be  made  only  until  the  infant  come  of 
age.  Of  course  it  would  be  void  for  the  excess ;  and  being  so  void,  the 
tenants  were  not  estopped  to  take  leases  under  Ross,  after  Blair  came  of 
age  in  1814.     6  Wend.  666;  4  Com.  Dig,  85 ;  Co.  Litt.  48. 

4.  The  appointment  of  Sarah  Blair,  widow  of  John  Blair,  guardian  of 
the  orphan  children  of  John  Blair,  without  naming  who  they  were,  is  void ; 
and  so  the  leases  made  by  Cobb  were  void.  It  is  a  judicial  proceeding,  and 
must  contain  reasonable  certainty  upon  its  face.  The  names  of  the  parties 
must  be  given,  otherwise  there  is  no  certainty  upon  the  record. 

In  the  year  1810,  there  was  no  tenant  on  the  1000-acre  tract  but 
Chidick ;  and  he  only  leased  the  field,  and  no  more.  After  Chidick  left^ 
there  was  not  seven  years  before  the  action  of  ejectment  in  1817.  There- 
fore, in  no  event  can  more  than  seven  or  eight  acres  be  recovered. . 

6.  The  Court  erred  in  permitting  Cobb  to  give  evidence.  He  and  wife 
were  entitled  to  a  dower  right  in  the  500  acres  at  the  commencement  of 
this  suit  And  their  subsequent  conveyance  thereof,  with  a  view  of  becom- 
ing a  witness,  is  champertous  and  contrary  to  the  Act  of  1831,  c.  66,  §  3. 
The  deed  of  the  former,  before  the  privy  examination,  was  merely  void ; 
and  when  that  took  place,  John  Blair  was  dead  and  this  suit  ^as  pending 
and  it  appears  from  Cobb's  deposition  that  the  deed  was  made  without  con- 
sideration and  merely  for  the  purpose  of  becoming  a  witness.  The  deed, 
then,  is  champertous  and  contrary  to  the  spirit  of  the  act  in  question. 

7.  *It  is  in  proof  that  the  original  possession  of  the  land  was  not  taken 
under  Blair's  title.  Nipp  settled  as  an  occupant  on  the  1000-acre  tract  in 
1807,  and  improved  it,  and  sold  his  improvements  and  possession  to  Watts, 
Watts  sold  to  Raines,  Raines  to  Dale,  and  Dale  to  Crockett. 

Sutherland  settled  as  an  occupant  in  1809,  and  in  the  summer  of  that 
year  agreed  to  hold  under  Blair,  and  in  the  spring  of  1815  or  1816  agreed 
to  hold  under  Ross,  and  in  that  fall  again  agreed  to  hold  under  Blair. 

Where  the  original  possession  is  not  acquired  from  the  [539]  landlord, 
the  tenants  are  not  estopped  to  claim  under  another  title.  The  rule  only 
applies  where  the  original  possession  was  obtained  from  the  landlord.  In 
that  case,  he  is  bound  to  place  the  landlord  in  the  situation  he  was  before 
by  restoring  him  his  possession.  When  Crockett  and  Sutherland  dis- 
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claimed  to  hold  under  Blair  he  was  then  placed  in  a  statu  quo.  The 
tenants  had  nothing  that  thej  had  acquired  of  him,  bat  both  parties  stood 
precisely  as  they  did  before.  Jackson  v.  Leek,  12  Wendell,  105  ;  Jackson 
V,  Spear,  7  Wendell,  401 :  Jackson  v,  Curdon,  2  Johns.  Cases,  853. 

Laughlin  and  A.  Cullom,  for  the  defendants  in  error.  All  question 
of  boundary,  and  that  the  plaintiffs  in  error,  the  defendants  below,  were  in 
possession  of  the  land  in  dispute  when  suit  was  brought,  and  that  the 
present  suit  was  brought  immediately  after  the  determination  of  the  suits 
in  the  Federal  Court,  being  admitted,  it  may  be  most  convenient  to  con- 
sider the  questions  now  made  in  the  cause  in  the  order  of  time  in  which 
they  arise. 

1.  The  legality  of  Sarah  Blair's  appointment  as  guardian  of  John  and 
Catherine  Blair,  the  minor  children  of  herself  and  her  deceased  husband, 
is  questioned.  The  appointment  was  made  by  the  proper  court,  in  the 
proper  county,  and  in  conformity  with  the  Act  of  1762,  c.  5,  §  5.  The 
order  of  appointment  and  bond  constitute  but  one  record;  and  it  is  suffi- 
ciently certain  on  its  face.  In  examining  its  validity,  established  rules  of 
construction  must  be  resorted  to.  A  fundamental  rule  in  the  interpretation 
of  all  instruments,  laws,  and  records  is,  to  construe  them  according  to  the 
sense  of  the  times,  terms,  and  intentions  of  the  makers.  Story's  Com.  on 
Const.  Ab.,  §  381 ;  3  Hay.  10,  58.  The  maxim,  mala  grammaJlica  non 
vitiat,  that  neither  false  English  nor  bad  Latin  will  destroy  an  instrument, 
is  applicable  to  this  record.  2  Bl.  Com.  379.  The  bond  is  regular,  as  well 
as  the  appointment,  though  the  manner  of  taking  the  bond  has  been  changed 
by  Act  of  1825,  c.  45,  §  1.  By  Act  of  1762,  c.  5,  guardians  had  express 
authority  to  lease  lands  and  receive  profits. 

2.  The  leases  made  by  Davis,  as  pretended  agent  of  David  Ross,  in  1816, 
and  taken  by  Crockett  and  Sutherland,  do  not  [540]  amount  to  a  disseisin 
or  ouster  of  Blair's  possession.  The  holding  under  the  Blairs  was  under  a 
special  contract  of  lease,  and  the  tenants  could  not  attorn  or  disclaim  the 
title,  so  as  to  operate  as  an  ouster  of  Blair's  possession.  Their  possession, 
in  law  and  in  fact,  continued  to  be  Blair's  until  the  expiration  of  the  term. 
They  were  estopped  from  doing  so.  Duke  v.  Harper,  6  Yerg.  280,  285 ; 
6  Tenn.  4 ;  5  Yerg.  379 ;  Wheat  535 ;  3  Peters,  47;  4  Hay.  158.  The 
doctrine  of  estoppels,  which  are  mutual,  operates  upon  the  case.  Adams 
on  £j.  276 ;  4  Com.  Dig.  A.  2 ;  Angell  on  Lim.  105-108. 

3.  The  possession  of  Blair  from  the  spring  of  1816,  when  it  is  pretended 
Sutherland  and  Crockett  (Crockett  holding  under  Watts'  lease)  took 
leases  from  Davis,  until  the  time  in  the  month  of  June  in  that  year,  when 
the  seven  years'  possession  under  Cobb's  lease,  as  acquiesced  in  and  con- 
firmed by  John  Blair  after  he  came  of  age  in  1814,  was  not  a  constructive 
possession,  but  an  actual  possession,  and  holding  under  Blair,  and  for  Blair ; 
from  which  Blair  was  not  and  could  not  be  ousted  by  the  acts  of  Davis  and 
the  tenants,  of  which  he  had  no  notice.    Boss  never  considered  that  he  had 
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obtained  possession  by  Davis's  lease,  nor  did  Crockett  or  Sutherland ;  and 
hence  Boss  commenced  ejectment  in  the  Federal  Court  in  1817,  against 
Crockett,  Sutherland,  &c.,  as  Blair's  tenants. 

4.  Even  if  Blair  had  not  confirmed  Cobb's  lease,  and  had  barely  acqui- 
esced, the  relation  of  landlord  and  tenant  would  have  existed,  as  they  were 
in  under  his  title,  and  they  would  have  held  for  him  at  will,  or  from  year  to 
year,  and  their  possession  would  be  his.  2  Caines,  169 ;  1  Johns.  322 ; 
4  Hay.  153;  5  Hay.  191 ;  13  Johns.  118,  a. ;  3  Johns.  223,  499. 

5.  The  cases  cited  by  Anderson,  arguendo^  6  Yerg.  283,  in  the  case  of 
Duke  t7.  Harper,  in  this  court,  prove  that  Crockett  (holding  under  Watts' 
lease)  and  Sutherland  having  entered  into  possession  under  the  Blairs, 
thereby  acknowledged  their  title,  and  can  never  be  allowed  to  dispute  it,  or 
take  tinder  another,  pending  their  lease,  so  as  to  defeat  Blair's  title  and 
possession.  The  distinction  taken  by  plaintiffs  in  error,  that  the  tenants 
could  not  attorn  from  Blair  in  law,  but  that  [541]  they  did  so  in  fact,  so  as 
to  operate  as  a  dispossession  or  ouster  of  Blair,  cannot  be  maintained  by 
any  authority.  The  position  is  a  metaphysical  refinement,  and  has  no 
adjudication  to  support  it. 

6.  The  leases  made  by  Cobb,  as  guardian,  having  been  confirmed  by 
Blair  on  coming  of  age,  and  the  possession  commenced  under  the  leases 
continued,  the  statute  had  perfected  the  title.  The  effect  of  Blair's  acqui- 
escence or  ratification  of  the  lease  to  Crockett  confirms  the  effect  of  the 
possession  in  his  favor  under  the  statute.  3  Gwillim's  Bac.  Ab.  414,  415, 
tit.  Guardian,  G.  If  the  lease  had  been  voidable  ailer  the  infant  came  of 
age,  or  for  want  of  authority  in  Cobb  as  guardian,. or  had  been  made  by 
Blair  in  his  minority,  yet  if  he  accepted  rent,  or  acquiesced,  or  confirmed 
the  lease,  after  coming  of  age,  it  is  made  good  for  the  whole  term,  and  such 
ratification  operates  upon  it  ah  initio.  3  Salk.  196 ;  1  Lil.  Ab.  55,  cited  in 
2  Tomlins's  Law  Diet  182.  The  pretended  lease  of  Davis  was  after  John 
Blair  came  of  age,  and  confirmed  Cobb's  leases. 

7.  There  is  believed  to  be  a  total  absence  of  all  proof  of  any  authority 
in  Davis  as  Boss's  agent.  There  must  be  proof  of  agency,  especially  where 
he  is  empowed  to  give  a  lease  or  transfer  any  interest  in  lands.  2  Kent's 
Com.  278.  That  the  authority  of  agent  must  be  shown  and  proved,  by  a 
party  claiming  benefit  under  his  acts,  is,  however,  oonceived  to  have  been 
settled  by  this  court  in  the  case  of  Floyd  v.  Woods,  4  Yerg.  165. 

8.  Joseph  Cobb  was  a  competent  witness.  On  the  trial,  the  defendants 
below  examined  him  on  his  voire  dire,  and  he  disclaimed  all  interest.  The 
record  shows  his.  discharge  as  a  party  to  the  suit,  and  the  giving  of  other 
security  for  all  the  costs  accrued  and  to  accrue  in  the  cause.  The  deed  of 
Cobb  and  wife  to  Blair,  conve3ring  her  dower  interest  in  the  lands  in  dis- 
pute, is  not  champertous.  The  deed  was  made  and  bears  date  8th  Septem- 
ber, 1818,  and  was  acknowledged  by  Cobb,  legally  as  to  him,  on  the  21st 
February,  1821.    This  suit  was  not  commenced  until  31st  Januaiy,  1833 ; 
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and  the  Act  of  Assembly  of  1821,  c.  66,  was  not  passed  until  the  16th 
November,  1821.  See  Pamphlet  Act,  p.  71.  The  deed  was  duly  [542] 
registered  in  Overton,  where  the  land  lay,  and  since  in  Fentress,  where  it 
now  lies*  The  deed  has  been  again  acknowledged,  certified,  and  registered 
as  to  Mrs.  Cobb.  The  deed  had  a  legal,  valid  existence  as  a  deed ;  and 
all  acts  done,  after  it  was  made,  in  confirmation  of,  and  to  give  it  effect, 
cannot  be  champertous,  unless  it  was  clearly  so  in  its  inception.  4  Kent's 
Com.  441 ;  Jackson  v.  Eitchum,  3  Johns.  479.  A  deed  from  husband  and 
wife,  without  the  privy  examination  of  the  wife,  though  void  or  voidable 
as  to  her,  is  good  for  .some  purposes,  and  is  such  color  of  title  as  will  pro- 
tect the  purchaser  under  the  statute  of  limitations.  Ferguson  et  aL  v» 
Kennedy,  Peck,  321.  The  deed  in  this  case,  however,  totally  divests  Cobb 
of  all  interest.  There  is  no  pretence  that  Mrs.  Cobb  ever  had  dower  in 
the  6000-acre  tract  granted  to  Catherine  Blair.  The  third  section  of  the 
Champerty  Act  of  1821  cannot,  by  any  proper  construction,  be  made  to 
apply  to  the  situation  of  Joseph  Cobb  as  a  witness  in  this  cause,  for  the 
reasons  above  stated ;  and  because  the  provisions  of  this  section  do  not  re- 
late to  persons  situated  as  Cobb  is,  who  may  offer  to  divest  themselves  of 
such  contingent  interest  as  he  is  supposed  and  presumed  to  have  had  in  this 
cause.  The  deed  is  not  a  "  pretext "  within  the  meaning  of  the  act  ;  nor 
did  he  ever  have  a  "joint  interest"  with  the  plaintiffs  below,  either  within 
the  letter  or  spirit  of  the  act.  The  deed  was  not  made  to  render  Cobb 
competent  as  a  witness.  However  this  may  be,  the  deed  was  made,  and 
consummated  by  a  legal  acknowledgment  by  him,  before  the  act  was  passed. 
John  Blair,  to  whom  the  deed  is  made,  died  in  1818,  —  we  do  not  know  in 
what  month,  —  and  the  deed  was  made,  as  is  most  clear,  before  his  death,  and 
is  dated  8th  September,  in  that  year.  It  must  have  the  effect  of  passing 
any  interest  Cobb  may  have  had  to  the  heirs-at^law  of  John  Blair,  having 
that  effect  from  its  date ;  and  the  perfecting  of  the  conveyance  afterwards 
by  acknowledgment  or  probate,  and-  regbtration,  is  only  a  consummation 
of  the  title. 

If  these  leases  count  back  to  the  time  when  the  tenants  actually  set- 
tled on  the  land,  and  from  the  date  from  which  they  agreed  to  be  Blair's 
tenants,  then  the  seven  years'  possession  of  Blair  is  fully  ended  before  the 
time  in  1816  when  [543]  Davis  gave  his  leases,  pretending  to  act  for 
Ross.  If  tenants  entered  by  parol  permission  of  Cobb,  and  he  confirmed 
them  as  tenants  by  recognizing  them  as  such  for  the  portion  of  the  year 
1809  which  had  passed  before  execution  of  written  leases,  then  Blair^s  title 
was  perfected  by  the  statute  of  limitations  before  Davis  interfered.  The 
leases  might  well  be  made  to  relate  back  to  the  time  when  the  possession 
was  actually  and  in  fact  taken  by  the  tenants.  In  the  trial  below,  these 
facts,  upon  evidence,  were  fairly  and  legitimately  before  the  juiy. 

If  there  be  no  material  error  in  the  charge  of  the  court  below,  there  will 
be  no  ground  for  reversing  the  judgment  and  granting  a  new  trial,  because 
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the  verdict  may  seem  to  be  against  evidence,  where  the  testimony  is  irrecon- 
cilable and  contradictory,  unless  the  finding  of  the  jury  is  clearly  and  man- 
ifestly against  the  weight  of  evidence.  5  ]Mass.  353.  Even  if  the  judge 
misdirects  the  jury,  if  justice  has  been  done,  a  court  will  not  grant  a  new 
trial.  4  Day,  42.  The  Court  will  not  reverse  the  judgment  to  grant  a 
new  trial  where  there  has  been  evidence  on  both  sides.  1  Gaines,  24 ; 
2  Johns.  271.  To  authorize  a  new  trial,  the  verdict  must  be  so  clearly 
against  weight  of  evidence  as  to  afford  a  well-founded  reason  to  believe 
that  injustice  has  been  done.  1  Gaines,  1 62.  A  judgment  will  not  be  re- 
versed to  give  a  new  trial  for  misdirection  of  the  judge,  unless  the  misdi- 
rection went  to  the  merits  of  the  case,  or  clearly  influenced  the  verdict. 
2  Gaines,  85.  A  verdict  of  a  jury  in  this  court  will  not  be  set  aside  unless 
there  exists  a  great  preponderance  of  evidence  against  it,  and  unless  the 
preponderance  is  so  manifest  as  to  present  a  case  of  great  rashness  on  the 
part  of  the  jury.  Grubb  v.  McGlatchy,  8  Yerg.  442  ;  4  Yerg.  149  ;  Perry  r. 
Smith  and  Mayfield,  4  Yerg.  328  ;  Sellars  v,  Davis,  4  Yerg.  503  ;  nor  will 
a  new  trial  be  granted  where  there  is  strong  proof  on  both  sides.  Wilson 
V,  Nations,  5  Yerg.  211.  In  this  case  there  have  been  two  concurring  ver- 
dicts upon  the  same  state  of  facts  and  testimony. 

The  policy  of  our  courts,  founded  upon  the  long  chain  of  precedents 
from  1715  down  to  the  recent  adjudications  under  [644]  Brown's  quieting 
Act  of  1819,  characterized  throughout  by  the  most  wise  caution,  has  been 
to  preserve  and  establish  titles  acquired  under  the  several  statutes  of  lim- 
itations. In  this  case,  however,  the  Gourt  is  urged  to  depart  from  this  pol- 
icy by  the  plaintiffs  in  error,  and  to  become  astute  in  searching  for  reasons 
to  defeat  the  operation  of  the  statute  upon  the  subtle  grounds  of  pure 
modern  technicality. 

Rekse,  J.,  delivered  the  opinion  of  the  Gourt  —  Several  questions  have 
been  discussed  in  this  case.     We  will  notice  some  of  them. 

1.  Was  Joseph  Gobb  a  competent  witness?  The  plaintiff  in  error 
insists  that  he  was  not,  upon  two  grounds :  First,  because  this  suit  having 
been  brought  in  his  name  as  guardian,  the  Gircuit  Gourt,  upon  his  wards 
arriving  at  their  majority,  substituted  their  names  for  that  of  Gobb,  and 
took  a  new  bond  for  the  prosecution  of  the  suit,  and  to  secure  the  costs  of 
the  suit,  as  well  those  previously  incurred  as  those  which  might  be  in- 
curred, and  released  Gobb  from  all  liability. 

The  power  to  do  this  is  denied  in  the  argument  to  the  Gircuit  Gourt,  and 
it  is  said  Gobb  is  still  liable  for  the  costs  incurred  while  he  was  a  party, 
and  therefore  an  incompetent  witness.  This  Gourt  has  settled  the  ques- 
tion against  the  objection,  and  in  favor  of  the  power  of  the  Gircuit  Gourt, 
in  the  case  of  Graighead  v.  The  Bank. 

But,  secondly,  it  is  said  that  Gobb  was  an  incompetent  witness  because 
his  wife,  the  mother  of  the  lessors  of  the  plaintiffs,  would  be  entitled  to 
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dower  in  the  500-acre  tract  of  land  granted  to  the  elder  Blair,  her  first 
husband,  and  because  the  deed  from  Cobb  and  his  wife  to  John  Blair,  the 
younger,  dated  in  1818,  and  set  out  in  the  record  was  —  as  to  the  acknowl- 
edgment and  examination  of  the  wife  in  February,  1821,  before  the  pas- 
sage of  the  Act  of  1821,  c  66,  commonly  called  the  Champerty  Act' — not 
valid  and  effectual ;  and  her  acknowledgment  and  examination  since  that 
act  is  affected  and  rendered  void  by  its  purview. 

'To  this  we  answer :  First,  that  the  acknowledgment  by  Cobb  himself,  in 
February,  1821,  was  a  good  and  valid  transfer  and  release  of  all  his  interest 
in  the  dower  during  [645]  his  life,  and  for  ever.  Secondly,  we  thick  that 
the  subsequent  acknowledgment  of  the  deed  by  the  wife,  being  in  confirma- 
tion of  an  existing  instrument,  and  intended  to  give  it  effect,  should  not  be 
held  to  be  affected  by  champerty,  unless  the  transaction  was  so  in  its  in- 
ception. 4  Kent's  Com.  441.  Thirdly,  it  may  well  be  questioned  whether, 
if  a  widow  to  whom  dower  has  not  been  assigned  transfer  or  release  it  to  the 
h^rs  who  are  not  in  possession,  the  transaction  comes  within  the  purview 
or  violates  the  policy  of  the  Champerty  Act.  For  as  we  have  said,  in  the 
case  of  Guthrie  and  Wife  v,  Owens,  that  the  entire  title  before  the  assign- 
ment of  dower  is  in  the  heirs,  as  the  title  of  the  widow  to  dower  is  inherent 
in  and  involved  with  that  of  the  heirs ;  if  they  are  barred  she  is  barred  ; 
if  they  recover  the  possession,  they  recover  in  their  own  name  and  for 
themselves,  and  her  transfer  to  them  would  give  no  more  title  or  capacity 
to  sue :  such  transfer,  perhaps,  before  assignment,  operating  only  by  way 
of  estoppel.  We  are  therefore  of  opinion  that  Cobb  was  a  competent 
witness. 

2.  It  is  contended  that  Sarah  Blair,  since  Sarah  Cobb,  was  not  duly 
•  appointed  the  guardian  of  John  and  Catherine  Blair ;  the  record  of  ap- 
pointment only  stating  that  she  was  appointed  guardian  of  the  minor 
children.  We  are  not  prepared  to  say  that  this  alone  would  not  be  suf- 
ficient. The  guardian  bond,  however,  states  the  names  of  her  wards,  and, 
if  there  could  be  any  doubt  upon  the  other  point,  removes  it. 

3.  It  is  said  that  the  leases  taken  by  Cobb  are  not  in  conformity  with  the 
statute,  which  requires  that  the  leases  should  stipulate  against  waste,  and 
therefore  that  the  lessors  are  not  bound  by  them.  -  We  answer  that  these 
provisions  of  the  statute  are  mandatory  to  the  guardian,  and  their  omission 
cannot  absolve  the  tenant  from  the  duties  and  liabilities  of  the  relation  into 
which  he  has  entered. 

4.  It  is  strenuously,  and  with  much  ingenious  argument,  contended  that 
the  Circuit  Court  erred  in  charging,  that,  to  break  the  continuity  of  the 
possession  under  Blair,  the  possession  of  his  tenants  must  have  become 
adverse  to  him  ;  and  that,  to  constitute  such  adverse  possession,  their 
attornment  to  Ross  must  have  been  known  to  their  landlord,  Blair. 

[546]  This  principle  is  distinctly  determined  by  the  Court,  in  the  case 
of  Duke  V.  Harper,  6  Yer.  283. 
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It  is  the  yerj  point  upon  which  that  case  turned.    And  the  principle  of 
Duke  V.  Harper  is  drawn  from,  and  maintained  by,  the  case  of  Willison  v. 
Watkins,  3  Peters,  43 ;  and  the  case  of  Peyton  t;.  Stith,  5  Peters. 

This  court  has  repeatedly  sanctioned  the  case  of  Duke  v.  Harper,  par- 
ticularly in  the  case  of  Lane  v,  Osment,  9  Yer.  86.  And  to  contend  that 
the  continuity  of  the  landlord's  possession,  with  reference  to  the  statute  of 
limitations,  is  broken  by  acts  of  the  tenant,  which  do  not  amount  to  an  ad- 
verse possession  from  which  the  statute  will  begin  to  run  the  other  way,  is 
to  rest  upon  a  distinction  too  attenuated  for  the  safe  and  practical  adjust- 
ment of  the  rights  of  parties  in  a  court  of  justice. 

We  are  not  aware  that  such  a  distinction  has  ever,  in  any  case,  received 
judicial  sanction. 

Upon  the  whole,  the  judgment  must  be  affirmed.^ 


Nashyille.    Deoember  Term,  1888. 
PARTLOW  V.  ELLIOTT. 

[647]  Pbactics.  NontuU — noUe  prosequi — 1801,  o.  6,  §  68.  The  tenns  Donsnit  and 
ncUeproaeqtd  have  long  been  confounded  in  Tennessee,  and  nsed  as  convertible.  Since  the 
Act  of  1801,  c.  6,  §  58,  providing,  "  that  every  person  desirons  of  suffering  a  nonsuit  on  a 
trial  at  law,  shall  be  barred  therefrom,  unless  he  do  so  before  the  jniy  retire  from  the  bar," 
the  motion  to  take  a  nonsuit,  when  made  by  a  plaintiff,  is  equivalent  to  the  motion  to  enter 
a  noUe  prosequi ;  and  it  is  error  to  refuse  the  motion,  though  made  after  the  evidence  has 
been  heard  by  the  jury,  and  they  have  been  charged  by  the  Court.  Wherever  at  com- 
mon law  the  plaintiff  could  enter  a  noiU  proseqiU^  he  may,  by  our  practice,  under  the  Act 
of  1801,  enter  a  nonsuit  See  Lee's  Dictionary  of  Practice,  NoUe  Prosequi.  [See  Code,. 
2964-2966.] 

On  the  27th  of  February,  1835,  James  Elliott  executed  to  John  Raj 
his  bill  single  at  thirteen  months  after  date  for  $1850,  and  his  promissory 
note  at  twelve  months  for  $2000.  These  Ray  assigned  by  indorsement  to 
John  A.  Partlow,  on  the  2d  of  March  afterwards. 

On  the  20th  of  April,  1887,  Partlow  brought  debt  against  Elliott  in 
Wayne  Circuit  Court,  and  declared  in  one  count  upon  the  bill,  and  in  a 
second  upon  the  promissory  note.  To  the  first  count  Elliott  pleaded  non 
OAiignavit,  and  to  the  second  nil  debet,  and  two  special  pleas  to  the  effect 
that  the  promissory  note  had  been  obtained  by  Ray,  Partlow,  and  others  by 
means  of  fraud  and  misrepresentation,  and  without  consideration.  And 
upon  all  of  the  pleas  issues  were  joined. 

On  the  trial  at  March  term,  1888,  before  his  Honor  Judge  Tottbn  and 

1  See  9  Terger,  468,  where  this  case  is  reported  as  of  December  term,  1886.    The 
record,  as  reported  in  that  book,  did  not  show  that  Mrs.  Cobb  had  been  appointed  by 
court,  guardian  of  the  children.    It  appeared  that  Ck>bb  had  made  the  leases  as  guar- 
dian by  nature  of  the  heirs  of  John  Blair. 
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a  jury  of  Wayne,  after  all  the  evidence  had  been  heard,  and  the  judge  had 
charged  the  jury,  and  they  were  about  to  retire  from  the  bar  to  consider  of 
their  verdict,  the  plaintiff,  by  his  attorney,  moved  the  Court  to  enter  a  non- 
suit as  to  the  second  count.  But  the  Court  overruled  the  motion,  and  the 
plaintiff  excepted  to  the  opinion  overruling  it,  and  a  bill  of  exceptions  stat- 
ing the  facts  was  tendered  and  signed. 

The  jury  found  a  verdict  for  the  plaintiff  upon  the  first  count,  and  for 
the  defendant  on  the  second  count.  The  plaintiff  moved  for  a  new  trial, 
which  the  Court  refused,  and  gave  judgment  that  he  '^  recover  of  the  de- 
fendant the  debt  and  damages  assessed  by  the  jury,"  costs,  &c,  from  which 
judgment  the  plaintiff  appealed  in  error. 

[548]  James  Campbell  for  the  plaintiff  in  error. 

Nicholson,  for  the  defendant  in  error,  said:  It  is  insisted  for  the 
plaintiff  that  he  had  a  right  to  enter  a  nonsuit,  and  that  the  Court  below 
erred  in  refusing  his  motion. 

Judgment  of  nonsuit  can  be  entered  only  at  the  instance  of  a  defendant, 
and  the  obvious  reason  is,  that  the  plaintiff  is  always  supposed  to  be  absent 
when  such  judgment  is  entered.  Arnold  v.  Johnson,  1  Stra.  267  ;  1  Saund. 
185  d.  n.  The  manner  of  entering  judgment  of  nonsuit  shows  clearly  that, 
in  legal  contemplation,  the  plaintiff  is  absent  *'  Upon  which  the  said  A.,  being 
solemnly  called,  doth  not  come,  nor  further  prosecute  his  bill  against  the 
said  B. ;  therefore,"  &c.  2  Lilly,  508.  It  would  be  an  absurdity  to  state 
upon  the  record  that  the  plaintiff  came  into  court  and  moved  to  have  him- 
self called,  and,  upon  his  failing  to  come,  that  judgment  of  nonsuit  was 
entered.  Yet  this  was  the  absurdity  presented  by  the  motion  of  Partlow 
in  the  court  below. 

But,  notwithstanding  the  rule  that  the  motion  for  nonsuit  must  proceed 
from  the  defendant,  yet  it  is  admitted  that  the  Court  cannot  order  a  non- 
suit to  be  entered  against  the  consent  of  the  plaintiff.  2  Term  Rep.  281. 
If  he  be  really  absent,  he  is  supposed  to  be  voluntarily  so ;  and  if  he  be 
present,  he  is  supposed  to  consent  to  the  motion  of  the  defendant  to  enter 
a  nonsuit  Still,  a  motion  by  a  plaintiff  to  enter  a  nonsuit  is  wholly  un- 
known in  the  practice  of  courts. 

If  it  be  true  that  a  plaintiff  cannot  move  for  a  judgment  of  nonsuit, 
it  follows  that  he  could  not  move  for  nonsuit  as  to  part,  and  proceed  to 
trial  as  to  part 

But  whether  this  position  is  true  or  not,  it  is  insisted  that  a  nonsuit  to 
part  is  necessarily  a  nonsuit  to  all.  Even  if  a  defendant  move  for  judg- 
ment of  nonsuit  as  to  part,  and  the  plaintiff  consent^  it  operates  as  a  non- 
suit to  all.  This  consequence  follows  necessarily  from  the  very  nature  of 
the  nonsuit,  and  is  laid  down  in  so  many  words.     5  Bac.  145. 

In  a  case  in  3  Hawks,  228,  the  right  of  a  plaintiff  to  enter  a  nonsuit  is 
fully  discussed.    In  that  case  the  plaintiff  had  gone  into  court  and  suffered 
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a  nonsuit  to  be  entered,  and  the  record  bo  represented  it.  He  then  ap- 
pealed to  the  Supreme  Court,  and  the  Court  there  decided  that  a  plaintiff 
cannot  move  [549]  for  nonsuit ;  but  as  the  record  showed  that  the  entry 
was  made  at  the  instance  of  the  plaintiff,  that  they  would  construe  it  to  be  a 
retraxit,  and  upon  that  construction  decide  the  case.  A  retraxit  is  an  open 
abandonment  of  his  suit  by  a  plaintiff,  and  operates  as  a  bar  to  any  future 
action.     3  Blk. 

In  the  present  case  the  Court  will  construe  the  motion  of  the  plaintiff  to 
have  been  a  retraxit ;  and  although  the  Court  below  may  have  erred  in  not 
sustaining  the  motion,  yet  as  the  retraxit  would  have  been  a  bar  to  another 
action,  he  has  suffered  no  injury  by  that  refusal,  and  such  error  will  be  no 
cause  for  reversal.  The  record  shows  that  he  had  special  notice  of  the 
defence  relied  ]upon ;  he  was  not  taken  by  surprise,  but  took  the  benefit 
of  all  the  proof,  and  the  charge  of  the  Court,  and  then  claimed  the  right  to 
enter  a -nonsuit.  The  motion  made  under  the  circumstances,  by  whatever 
name  called,  will  be  regarded  as  a  retraxit^  and  the  refusal  of  the  Court  to 
allow  it  was  not  such  error  as  would  entitle  the  plaintiff  to  a  new  triaL 

TuBLEY,  J.,  delivered  the  opinion  of  the  Court.  —  This  is  an  action  of 
debt  brought  by  the  plaintiff  against  the  defendant,  to  recover  pajrment  of 
two  debts,  one  for  $1850,  due  by  a  bill  single  executed  to  John  Ray,  and 
by  him  assigned  to  the  plaintiff;  the  other  for  $2000,  due  by  a  prom- 
issory note,  also  executed  to  John  Ray,  and  by  him  assigned  to  the 
plaintiff. 

The  declaration  contains  two  counts ;  the  first  upon  the  bill  single,  and 
the  other  upon  the  promissory  note.  On  the  trial,  after  the  testimony  had 
been  closed  and  the  jury  charged,  but  before  they  had  retired  from  the  bar 
of  the  court  to  render  their  verdict,  the  plaintiff  moved  the  Court  for  leave 
to  enter  a  nonsuit  on  the  second  count  of  his  declaration,  which  the  Court 
refused  to  permit.  The  jury  returned  a  verdict  for  the  plaintiff  on  the  first 
count,  and  against  him  on  the  second,  and  judgment  was  given  accordingly. 
To  reverse  which,  so  far  as  it  applies  to  the  second  count  of  the  declaration, 
this  writ  of  error  is  prosecuted. 

That  the  plaintiff,  by  the  principles  of  the  common  law,  had  no  right  to 
ask  leave  of  the  Court  to  enter  a  nonsuit,  is  [550]  unquestionably  true,  for 
the  very  principle  upon  which  a  nonsuit  is  founded  supposes  an  absence 
and  default  in  the  plaintiff,  and  that  he  does  not  pursue  and  follow  his  rem- 
edy as)ie  ought.  3  Black.  Com.  296,  316,  376 ;  therefore  the  motion  for 
a  nonsuit  had  to  come  from  the  defendant.  If  the  plaintiff  wished  to  stay 
his  suit,  it  had  to  be  done  either  by  a  nolle  prosequi  or  a  retraxiL  That 
the  plaintiff  was  entitled  to  enter  a  noUe  prosequi  upon  the  second  count  dt 
his  declaration,  and  thereby  prevent  a  verdict  and  judgment  thereon,  is  con- 
ceded ;  but  it  is  said  that,  inasmuch  as  he  applied  for  leave  to  enter  a  non- 
Buity  and  not  a  noUe  prosequi j  the  Court  did  right  in  refusing  to  permit  it 
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The  words  nonsuit  and  nolle  prosequi  being  technical  terms^  and  both 
alike  operating  to  put  the  plaintiffs  out  of  court,  are  very  liable  to  be  con- 
founded by  some  thinkers,  and  in  the  hurrj  and  confusion  of  business. 
Therefore  it  would  be  the  duty  of  the  Court,  under  such  circumstances, 
always  to  inform  the  person  making  a  wrong  application,  of  the  right  But 
without  basing  any  argufnent  upon  this  remark,  it  is  sufficient  for  us  to 
observe,  that  these  terms  have  been  so  long  confounded  in  the  State  of  Ten- 
nessee as  to  produce  a  practice  entirely  different  from  that  of  the  common 
law ;  by  which  a  plaintiff  may,  at  his  own  suggestion,  unmoved  by  the  ope- 
ration of  the  defendant  or  court,  take  »  nonsuit,  and  which  cannot  be  denied 
him.  This  practice  has  been  recognized  by  the  Act  of  1801,  c.  6,  §  58, 
which  provides, ''  that  every  person  desirous  of  suffering  a  nonsuit,  on  trial 
at  law,  shall  be  barred  therefrom,  unless  he  do  so  before  the  jury  retire 
from  the  bar." 

To  unsettle  a  practice  thus  recognized,  and  of  such  long  standing,  might 
be  productive  of  much  mischief;  and  we  can  see  no  reason  for  doing  so. 
It  can  make  no  difference  whether  you  call  it  a  nonsuit  or  noUe  prosequu 
When  taken  by  the  plaintiff  it  operates  as  a  nolle  prosequi^  when  by  the 
defendants,  a  nonsuit ;  and  results  in  a  dispute  about  names. 

But  it  Is  said  that  a  .nonsuit  as  to  part  is  a  nonsuit  as  to  the  whole ; 
and,  therefore,  the  plaintiff  had  no  right  to  have  a  partial  nonsuit  of  his 
case. 

K  the  plaintiff  be  nonsuited  by  the  defendant,  or  by  order  [551]  of  the 
Court,  as  at  common  law,  his  whole  case  is  gone ;  but  when  we  say  that  the 
plaintiff  may  himself  take  a  nonsuit,  and  that  it  operates  as  a  nciUe  prosequi^ 
it  necessarily  follows  that,  under  such  circumstances,  it  must  be  governed 
by  the  same  principles  which  are  applicable  to  a  noUe  prosequu  K,  then, 
the  plaintiff  can  enter  a  noUe  prosequi  as  to  one  count  of  his  declaration, 
and  proceed  on  the  others,  which  he  most  unquestionably  can,  he  can  also 
do  the  same  by  a  nonsuit.  We  are  therefore  of  the  opinion  that  the  plain- 
tiff ought  to  have  been  allowed  to  enter  a  nonsuit  on  the  second  count  of 
his  declaration,  and  that  it  was  error  in  the  Court  to  refuse  leave. 

The  judgment  will  therefore  be  reversed ;  and  we,  proceeding  to  give 
such  judgment  as  the  Court  below  should  have  given,  direct  that  a  nonsuit 
be  entered  upon  the  second  count,  and  a  judgment  final  for  the  plaintiff 
upon  the  first  count ;  and  that  the  defendant  in  error  pay  the  cost  both  of 
this  court  and  the  court  below. 
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Hashyille.   December  Term,  1888. 
DEARIN  V.  FITZPATRICK, 

Cbascert.  ffutband  and  toffe  —  tei/*6*<  equity.  It  is  a  well  established  equitable  right  of  a 
wife,  known  hy  the  name  of  the  ^  wife's  equity,**  to  haye  setded  upon  her  and  her  chil- 
dren a  suitable  proyision  oat  of  her  personal  estate  in  the  hands  of  a  trustee;  aa«  fi>r 
example,  in  those  of  an  executor  or  administrator.  5  Johns.  C.  i64.  [Ace  McElhatton 
V,  Howell,  4  Hay.  19,  and  cases  there  cited.] 

Same.  ^010  enforced.  This  equity  will  be  enforced  by  decreeing  the  proyision:  1,  inci- 
dentally, when  the  husband  or  his  assignee  is  asking  the  aid  of  a  court  of  equity  to  rednoe 
her  property  into  possession ;  2,  directly,  at  the  suit  of  the  wife,  or  of  her  trustee,  paying 
for  the  provision;  8,  in  case  the  trustee  is  willing,  or  designs  to  pay  or  deliver  the  prop- 
erty to  the  husband  or  his  assignee,  without  suit,  all  of  them  will  be  enjoined,  at  the  suit 
of  the  wife,  from  changing  the  possession  until  proviaion  made. 

Same.  Reduced  into poiteadon.  But  no  case  has  gone  so  far  as  to  decree  the  proyision  after 
the  husband  or  his  assignee  had  reduced  the  property  into  possession.  [Ace  Bugg  v. 
Franklin,  4  Sn.  148,  citing  this  case.] 

The  oomplainanty  P0II7  Dearin,  wife  of  John  Dearin,  with  whom  she 
intermarried  in  1801,  was  the  daughter  of  John  Wilks,  who  died  in  1829, 
leaving  a  widow  and  children  and  [552]  grandchildren.  Before  his  death 
he  had  made  his  will,  in  which  were  the  following  clauses :  — 

'^  I  leave  unto  my  beloved  wife  all  my  property  of  every  name  and  grade 
during  her  natural  life.  ]^y  will  is,  that  at  the  decease  of  my  wife,  all  said 
property  and  effects  be  equally  divided  between  my  children  and  grand- 
diildren  as  hereinafter  named ;  to  wit,  Polly  Dearin,"  &c.,  naming  eight 
legatees. 

His  widow  was  seventy-two  or  seventy-three  years  old  at  his  death.  In 
1833,  John  Dearin,  complainant's  husband,  sold  her  interest  in  her  fathei^s 
estate  to  the  defendant,  Morgan  Fitzpatrick,  for  $385  ;  and  there  was  then 
a  written  assignment  thereof  executed,  in  which  the  complainant  joined  her 
husband.  The  defendant,  becoming  dissatisfied  with  that  instrument,  had 
another  drawn  up,  which  he  applied  to  complainant  and  her  husband  to 
execute,  and  which  they  accordingly  did  execute  on  the  20th  of  Februaiy, 
1836.  It  is  in  the  form  of  an  indenture  under  the  seals  of  Dearin  and  wife, 
atad  purports  to  convey  all  her  interest  in  her  father's  estate,  being  one-eighth 
thereof,  in  consideration  of  $385  paid  to  them  by  the  defendant.  This  instru- 
ment was  proved  and  duly  registered  in  Maury  county. 

When  it  was  executed  Mrs.  Dearin  was  sick  and  confined  to  her  bed,  and 
expressed  an  unwillingness  to  sign  it,  and  did  it  only  after  asking  if  her  hus- 
band had  already  signed  it,  seeming  to  think  that  if  he  had  signed  it  was  use- 
less* for  her  to  refuse  her  signature.  Afterwards,  however,  she  expressed 
herself  satisfied  with  what  she  had  done,  because  her  brothers  had  entered 
into  a  litigation  about  the  estate  by  which  she  apprehended  it  would  be 
wasted. 

In  February,  1837,  Jane  Wilks,  the  widow  of  the  testator,  died ;  and  the 
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legatees  and  their  assignees  shortly  afterwards  agreed  upon  a  division  of  the 
testator's  estate  amongst  them.  The  share  of  each  in  the  property  then  in 
hand  was  found  to  be  $912.50.  To  Fitzpatrick,  a  negro  named  Bob,  valued 
at  $900,  was  assigned,  and  the  residue  was  paid  him  in  money.  This  was 
all  that  was  allotted  to  him ;  though  there  still  remained  undivided  some 
property,  which  the  executors  had  not  collected  at  the  time  of  the  division, 
and  also  some  property,  being  the  increase  of  the  estate  while  in  the  hands 
of  the  tenant  for  life,  Jane  Wilks. 

[553]  About  the  7th  of  April,  1837,  Mrs.  Dearin  filed  this  bill  in  the 
Chancery  Court  at  Shelbyville,  whence  the  cause  was  by  consent  of  the 
parties  afterwards  sent  to  the  Chancery  Court  at  Columbia,  against  her 
husband,  and  Morgan  Fitzpatrick  and  John  and  TVllliam  Wilks,  execu- 
tors of  her  father's  wiU ;  charging  that  her  signature  to  the  assignment 
of  February  20,  1836,  had  been  obtained  by  fraud  and  undue  influence 
over  her  while  sick ;  that  no  provision  out  of  her  father's  estate  had  ever 
been  made  for  her ;  that  said  assignment  purported  to  transfer  to  Fitz* 
patrick  all  her  interest  in  the  testator's  estate,  some  of  which  still  remained 
in  the  hands  of  the  executors ;  and  praying  that  said  assignment  might  be 
declared  void ;  that  Fitzpatrick  might  be  decreed  to  reassign  her  legacy  to 
a  trustee  to  be  appointed  by  the  Court,  upon  the  repayment  to  him  of  the 
sum  advanced  by  him  to  her  hasband  and  interest  thereon  ;  that  the  negro 
Bob  might  be  delivered  up ;  that  the  executors  might  be  enjoined  from  pay- 
ing over  to  Fitzpatrick  any  further  portion  of  the  testator's  estate,  and  de- 
creed to  deliver  up  Bob  or  pay  over  his  value ;  that  an  account  of  her  share 
of  her  father's  estate  might  be  taken,  and  for  general  relief 

On  the  27th  of  July,  1837,  Fitzpatrick  answered.  He  denied  the  fraud 
and  misrepresentation  charged  to  have  been  used  by  him  in  procuring  the 
complainant's  signature  to  the  assignment ;  insisted  that  the  sum  paid  by 
him  to  Dearin  for  his  wife's  share  of  her  father's  estate  was  the  full  value 
of  the  expectancy  at  the  time  of  the  purchase ;  stated  that  the  negro  Bob 
and  twelve  dollars  and  a  half  had  been  allotted  to  him  as  his  entire  interest  in 
the  estate  of  John  Wilks,  and  disclaimed  any  interest  in  the  remainder  of  it. 

The  other  defendants  filed  their  answers,  from  all  which,  and  the  proof, 
the  cause  appeared  as  it  is  above  stated. 

On  the  hearing  on  the  22d  of  September,  1838/ before  Chancellor  Bsah- 
LiTT,  he  was  of  oi»nion  that  the  assignment  was  void ;  and  he  accordingly 
pronounced  a  decree  annulling  it,  and  directing  that  the  negro  should  be  sur- 
rendered up  to  the  complainant  on  payment  to  Fitzpatrick  of  the  sum  paid 
Dearin  by  him  with  interest,  deducting  hire.  And  he  referred  it  to  [554] 
tibe  derk  and  master  to  take  and  state  the  necessary  accounts  to  carry  this 
decree  into  execution. 

The  defendant,  Fitzpatrick,  appealed  in  error. 

Nicholson,  for  the  complainant,  said,  the  &ct8  stated  in  the  record 
present  the  question,  whether  the  assignment  by  the  husband  of  complaiur 
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ant  of  her  interest  in  a  legacy  accruing  during  coverture  to  a  purchaser  for 
valuable  consideration  will  be  declared  void  ? 

In  the  determination  of  the  question  it  can  make  no  difference  that  the 
complainant  joined  with  her  husband  in  making  the  assignment.  To  bind 
the  wife  by  her  consent  to  her  husband's  receiving  her  property  she  must 
be  in  court,  or  before  commissioners  for  the  purpose.  M'Elhatton  t;. 
Howell  and  others,  4  Hay.  19 ;  Ves.  Jr.  500  ;  3  Cow.  599. 

But  if  the  rule  were  otherwise,  the  proof  in  the  case  shows  that  her  con- 
sent was  procured  -under  circumstances  glaringly  fraudulent  She  was  on 
a  sick  bed,  was  even  propped  up  to  sign  her  name,  —  was  too  weak  to  sign 
it,  and  her  husband  did  it  for  her,  telling  her  the  law  required  her  to  execute 
it  The  conveyance,  then,  operates  only  as  if  executed  by  her  husband  alone, 
and  presents  the  question,  whether  such  a  conveyance  is  valid  and  defeats 
the  wife  of  her  right  to  an  equitable  settlement 

1.  By  the  common  law,  marriage  amounts  to  an  absolute  gift  to  the  hus- 
band of  all  the  goods,  personal  chattels,  and  other  personal  estate  of  which 
the  wife  is  actually  or  beneficially  possessed  at  that  time  in  her  own  right, 
and  of  such  others  as  come  to  her  during  her  marriage.  1  Bop.  Hus.  & 
Wife,  169  ;  Com.  Dig.  Bar.  &  Fem.  E.  3 ;  Clancy  on  Mar.  Wom.  B.  1,  c. 
1,  pp.  1-3. 

But  to  her  chases  in  action  the  husband  is  only  entitled  when  they  are 
reduced  into  his  possession  during  her  life.  2  Rop.  Hus.  &  Wife,  204  ; 
Qan.  Mar.  Wom.  3-9,  442 ;  2  Atk.  430  ;  10  Ves.  90. 

If  the  husband  can  obtain  possession  of  his  wife's  choses  in  action^  with- 
out the  aid  of  a  court  of  chancery,  he  will  be  permitted  to  do  so.  2  Story 
Eq.  632 ;  3  Cow.  599.  To  this  rule  there  is  one  class  of  cases  which  fonn 
an  exception ;  to  wit,  legacies  to  the  wife,  in  which  a  court  of  equity  will 
[555]  restrain  the  husband  from  proceeding  at  law  until  he  will  make  a 
suitable  provision  for  her.  2  Story,  632  ;  4  Hay.  25  ;  Clancy  Mar.  Wom» 
443,  464. 

It  matters  not  whether  the  application  for  the  property  be  made  by  the 
husband,  or  his  assignee  for  valuable  consideration ;  the  personal  property 
of  Bifeme  covert  which  is  under  the  protection  and  control  of  a  court  of 
chancery  cannot  be  taken  from  her  without  her  consent  in  open  court,  or 
by  a  suitable  provision  made  for  her.  3  Cow.  606,  where  all  the  cases  are 
reviewed,  and  thb  conclusion  drawn  as  a  rule  established  beyond  dispute. 

The  equity  of  a  wife  will  not  only  be  enforced  in  regard  to  her  choses  in 
action  and  equitable  interests  against  the  husband  and  his  assignees  where 
they  are  plaintiffs,  but  it  wUl  also  be  enforced  when  she  brings  a  suit  in 
equity  for  the  purpose  of  asserting  her  equity.  2  Story  Eq.  642,  and  cas^ 
cited. 

The  principles  here  laid  down  establish  the  right  of  the  complainant  to 
come  into  a  court  of  chancery  to  enforce  her  equity  out  of  the  legacy 
bequeathed  to  her  by  her  &ther ;  and  so  &r  as  that  portion  of  the  property 
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is  concerned  which  has  not  been  reduced  into  possession  by  her  husband's 
assignee  they  are  conclusive. 

But  it  may  be  urged  that,  as  to  the  negro,  the  assignee  has  reduced  him 
to  actual  possession,  and  therefore  that  her  equity  as  to  him  is  gone. 

In  answer  to  this  position,  complainant  insists  that  her  husband's  assignee 
took  nothing  more  by  his  purchase  than  the  right  which  her  husband  had 
(Clancy,  504),  and  that  her  husband's  right  was  burdened  with  the  condition 
annexed  to  it  by  law,  that  she  was  to  have  her  equitable  settlement  out  of 
the  legacy.  Clancy  441,  464.  His  assignee  took  the  assignment  with  the 
same  burden.  Her  husband  could  not  have  reduced  the  property  to  posses- 
sion without  her  consent,  except  upon  the  condition  of  taking  it  as  trustee 
for  her  benefit  and  subject  to  her  equity.  Had  he  filed  his  bill  against  her 
father's  executors  for  the  property,  she  must  necessarily  have  been  joined 
with  him  in  the  bill,  and  the  Court  would  then  have  protected  her  rights. 
Her  husband's  assignee  could  [556]  not  have  proceeded  by  bill  to  gain 
possession  of  the  property  without  joining  her  either  as  plaintiff  or  defend- 
ant, in  either  of  which  cases  her  rights  would  have  been  protected ;  for  it 
cannot  be  possible  that  her  husband  could  convey  a  greater  right  than  he 
himself  possessed. 

The  property  was  en  masse  in  the  hands  of  the  executors  as  trustees ; 
the  will  required  it  to  be  divided  into  eight  shares ;  the  legacies  were  not 
specific,  but  general.  By  our  laws  there  was  but  one  course  for  the  legatees 
to  obtain  a  division  and  distribution,  —  that  was  by  bill  in  chancery ;  the 
property  was  exclusively  under  the  control  of  the  Court,  and  could  not 
legally  be  withdrawn  from  its  control  except  by  application  to  the  chan- 
cellor. In  this  application  complainant  must  necessarily  have  been  a 
party. 

It  would  indeed  be  an  anomaly  if  her  husband's  assignee,  without  her 
consent  and  without  notice  to  her,  could  enter  into  such  an  agreement  with 
the  other  legatees  as  would  wrest  from  the  Court  its  control  over  the  prop- 
erty, and  defraud  complainant  out  of  her  right  to  a  provision. 

The  circumstances  under  which  the  possession  was  obtained  show  a 
design  to  defeat  her  equity :  the  life  estate  of  her  mother  terminated  in 
April,  and  in  May  the  legatees,  together  with  her  husband's  assignee  and 
the  executors,  meet  and  made  a  division  of  the  negroes  without  notice 
to  complainant,  and  in  disregard  of  the  fact  that  part  of  the  legatees 
were  minors.  This  proceeding  can  be  viewed  in  no  other  light  than  as  a 
fraud  upon  complainant's  rights,  and  as  an  attempt  to  defeat  her  equity  by 
a  hasty  reduction  of  the  property  into  possession.  Besides,  although  the 
assignee  obtained  actual  possession  of  the  property,  yet  his  title  was  incom- 
plete, as  both  executors  have  proved  that  they  never  assented  to  the  legacy. 
It  is  clear  that,  if  complainant  had  had  notice  of  the  intended  division,  she 
could  have  applied  to  the  chancellor  and  restrained  the  parties ;  it  follows 
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that  a  division  made  without  notice  on  her  part,  and  contrary  to  law,  mnst 
be  null  and  void  so  far  as  the  same  was  calculated  to  affect  her  right. 

The  argument  thus  far  has  been  made  upon  the  supposition  that  the 
interest  assigned  by  complainant's  husband  was  an  immediate  interest  sub- 
ject to  present  enjoyment,  —  that  it  [557]  was  a  legacy  which  the  assignee 
could  reduce  into  immediate  possession.  This  was  not,  however,  the  case ; 
it  was  a  reversionary  interest,  subject  to  be  enjoyed  only  after  the  death  of 
complainant's  mother.  Her  father  died  in  1829,  leaving  his  property  to  his 
wife  during  her  life,  and  after  her  death  to  be  divided.  In  1836,  previous 
to  her  death,  the  assignment  was  made,  —  it  was  the  assignment  of  an 
interest  to  be  enjoyed  after  the  termination  of  a  life  estate. 

There  is  one  other  view  of  this  case  which  is  relied  upon  in  support  of 
the  decree  made  below.  It  is  the  doctrine  of  courts  of  equity,  as  to  con- 
structive frauds,  in  what  are  called  catching  bargains  with  heirs,  reversion- 
ers, and  expectants  on  the  life  of  their  parents  or  other  ancestors. 

In  cases  of  this  sort,  courts  of  equity  have  extended  a  degree  of  protec- 
tion to  the  parties  approaching  to  an  incapacity  to  bind  themselves  abso- 
lutely by  any  contract,  and  as  it  were  reducing  them  to  the  situation  of 
infants,  against  the  effects  of  their  own  contract  Hence  it  is  that,  in  all 
cases  of  this  sort,  it  is  incumbent  upon  the  party  dealing  with  the  heir 
expectant  or  reversioner  to  establish,  not  merely  that  there  is  no  fraud, 
but  to  show  that  a  full  and  adequate  consideration  has  been  paid ;  for  mere 
inadequacy  of  price  is  sufficient  to  set  aside  the  contract.  The  Court  will 
relieve  upon  a  general  principle  of  mischief  to  the  public,  without  requiring 
any  particular  evidence  of  imposition,  unless  the  contract  is  shown  to  be 
above  all  exception.  1  Story's  Eq.  329,  citing  16  Ves.  612 ;  17  Ves.  20 ; 
2  Atk.  28 ;  2  Ves.  149. 

In  Shelly  v.  Nash,  3  Mad.  232,  Sir  John  Leach  uses  this  strong  language : 
**  In  more  modem  times  it  has  been  considered,  not  only  that  those  who 
were  dealing  for  their  expectancies,  but  those  who  were  dealing  for  actual 
remainders  also,  were  so  exposed  to  imposition  and  hard  terms,  and  so  much 
in  the  power  of  those  with  whom  they  contracted,  that  it  was  a  fit  rule  of 
policy  to  impose  upon  all  who  dealt  with  expectant  heirs  or  reversioners 
the  onus  of  proving  that  they  had  paid  a  fair  price ;  and  otherwise  to  undo 
their  bargains  and  compel  a  reconveyance  of  the  property  purchased."  In 
the  present  case,  but  two  witnesses  [558]  speak  of  the  value  of  the  com- 
plainant's interest  at  the  time  of  the  purchase ;  one  says  that  $385  was  a 
fair  price,  and  the  other  says  that  at  no  time  since  the  purchase  was  the 
boy  Bob  worth  as  little  as  $400.  The  former  witness  admits  that  he  had 
purchased  the  share  of  another  feme  covert  for  $400 ;  his  opinion  therefore 
is  that  of  an  interested  witness,  and  the  defendant  has  failed  to  prove  that 
he  gave  a  full  and  fair  price. 

The  principles  applicable  to  reversionary  ekoses  in  action  and  other 
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reversionary  equitable  interests  of  the  wife  are  the  same  with  those  laid 
down  as  applicable  to  chases  in  (icHon  subject  to  immediate  enjojmenti 
except  that  they  are  applicable  in  the  former  cases  in  a  manner  more  favor- 
able to  her  rights  than  in  the  latter.     2  Story's  Eq.  640. 

It  is  laid  down  explicitly  in  the  authority  just  quoted,  that  '^  no  assign- 
ment by  the  husband,  even  with  her  consent  and  joining  in  the  assignment^ 
will  exclude  her  right  of  survivorship  in  such  cases.  The  assignment  is 
not,  and  it  cannot  from  the  nature  of  things  amount  to,  a  reduction  into 
possession  of  such  reversionary  interests ;  and  her  consent  during  the 
coverture  to  the  assignment  is  not  an  act  obligatory  upon  her.  Nay,  in 
such  a  case,  the  wife's  consent  in  court  to  the  transfer  to  or  by  her  hus- 
band of  such  reversionary  interest  will  not  be  allowed.  That  consent  is 
not  acted  upon  by  the  Court,  except  where  she  is  to  part  with  her  equity 
to  a  settlement,  or  with  her  own  present  separate  property ;  but  never  for 
the  purpose  of  parting  with  her  reversionary  property,  or  with  the  right  of 
survivorship."  These  positions  are  sustained  by  a  numerous  class  of  cases 
cited  at  page  641  of  Story's  Eq. 

F.  B.  Foaa,  for  the  defendant,  said,  the  biU  cannot  be  supported.  The 
husband  had  a  dear  right  to  assign ;  for  the  assent  of  the  executors  to  the 
legacy  to  the  tenant  for  life  was  an  assent  to  the  provision  in  favor  of  those 
in  remainder.  4  Dev.  81 ;  1  Boper,  550,  570  ;  6  Paige,  366 ;  2  Story's 
Eq.  641-649. 

The  husband  and  wife  are  both  living ;  he  is  in  good  circumstances,  and 
there  is  no  complaint  of  his  conduct.  There  is  no  fraud;  and  the  only 
witness  who  testifies  about  the  value  [659]  of  the  property  in  1833  says 
it  was  worth  $400,  and  defendant  gave  $385.  If  the  property  had  been 
lost  or  destroyed,  if  the  negro  had  died,  the  loss  would  have  been  that  of 
defendant. 

Green,  J.,  delivered  the  opinion  of  the  Ck)urt  —  In  this  case  the  negro 
in  controversy,  being  part  of  a  legacy  left  complainant  by  her  father,  was 
reduced  into  possession,  during  her  coverture,  by  the  defendant  as  assignee 
of  her  husband.  The  assignment,  by  the  husband,  was  for  a  valuable  con- 
sideration, without  any  pretence  of  fraud  as  to  him,  and,  to  say  the  leasts 
vested  the  assignee  with  all  the  rights  which  the  husband  possessed. 

Had  the  husband,  by  agreement  with  the  other  legatees,  made  a  division 
of  the  estate,  and  received  this  negro  as  his  part  of  the  estate,  there  is  no 
doubt  but  that  such  division  would  have  been  legal,  and  .would  have  vested 
in  the  legatees  an  exclusive  right  to  the  portion  allotted  to  each.  It  is  true, 
had  any  of  the  legatees  refused  to  consent  to  a  division,  it  could  not  have 
been  procured  but  by  application  to  a  court  of  chancery.  In  such  case, 
before  the  husband  or  his  assignee  could  have  obtained  the  complainant's 
portion  of  the  estate,  the  chancellor  would  have  made  a  suitable  provision 
for  her.    2  Story's  Eq.  §  1403,  et  seq. 
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This  was,  formerly,  as  far  as  the  coarts  would  go  in  favor  of  a  wife's 
equity  for  a  settlement  out  of  her  equitable  interests.  But  it  is  now  settled 
that,  whenever  she  is  entitled  to  such  settlement  against  her  husband  or  his 
assignees,  she  may  assert  it  by  bringing  her  bill  to  enjoin  the  husband  or 
his  assignee  from  reducing  such  property  to  possession  until  provision  shall 
be  made  for  her.  So  that  there  is  no  distinction  founded  upon  the  mere 
consideration  who  is  plaintiff  on  the  record.  2  Story's  Eq.  §  1413 ; 
Qancy  on  Rights,  471-475. 

But  no  case  has  ever  gone  so  far  as  to  entertain  a  bill,  by  the  wife,  for 
this  purpose,  after  the  property  has  been  reduced  into  possession  by  the 
husband  or  his  assignee.  This  would  be  attended  with  infinite  embarrass- 
ment and  mischief.  If  it  could  be  done  at  all,  it  might  be  done  years  after 
the  [560]  possession  had  been  acquired,  when  the  character  and  value  of 
the  property  may  have  greatly  changed ;  and  after  the  wife,  seeking  this 
relief,  had  contributed  to  consume  the  consideration  which  the  assignee  had 
given  her  husband  for  her  estate. 

We  therefore  think  that  the  complainant  is  not  entitled  to  the  negro  in 
controversy,  by  way  of  settlement,  to  her  separate  use.  It  is  stated  in  the 
bill  that  the  negro  does  not  constitute  the  entire  legacy  to  which  the 
defendant  claims  title  under  the  assignment ;  and  that  a  portion  of  com- 
plainant's part  of  her  father's  estate  remains  to  be  reduced  to  possession. 
But  the  defendant,  in  his  answer,  disclaims  any  right  to  receive  any  thing 
further  under  the  assignment,  and  alleges  that  he  has  received  the  negro 
in  question  as  his  entire  share.  Upon  this  subject  there  is  no  testimony,  so 
that,  in  this  suit,  no  decree  can  be  made  respecting  it. 

L^  the  decree  he  reversed^  and  the  bill  dismissed  with  costs. 

Note.  —  Perhaps  chancery  ought,  on  just  principles,  to  restrain  the  husband  from 
STailing  himself  of  any  means,  eiiher  at  law  or  eqmty,  of  possessing  himself  of  the  wife's 
personal  property  in  action,  unless  he  make  a  competent  prorision.  .  .  .  Chancery 
will  restrain  the  husband  from  proceeding  in  the  ecclesiastical  courts  for  the  recovexy 
of  the  wife's  legacy,  until  a  provision  is  made  for  her ;  and  upon  that  doctrine  a  suit 
at  law  for  a  legacy  or  distributive  share  ought  equally  to  be  restrained,  for  such  rights 
in  action  are  of  an  equitable  nature,  and  properly  of  equitable  cognizance.  .  .  .  If  the 
husband  can  acquire  possession  of  his  wife's  property  without  a  suit  at  law  or  in 
equity,  or  by  a  suit  at  law  without  the  aid  of  chancery,  except,  perhaps  as  to  legacies, 
and  portions  by  will  or  inheritance,  as  has  already  been  suggested,  the  husband  will 
not  be  disturbed  in  the  exercise  of  that  right.  2  Kent's  Com.  189-142,  3d  ed. 
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KftshviUe.   Beoember  Term,  1888. 
CHILDRESS  V.  YOURIE. 

[661]  MisFEASAHCE.  The  performance,  in  an  improper  manner,  place,  or  time,  of  an  act 
which  it  was  a  party^s  dnt}*,  contract,  or  right  to  do,  is  a  misfeasance.  Cbitty*s  General 
Practice,  0. 

Same.  MiUtia  drill.  To  go  through  the  exercises  of  the  militia  drill  in  the  public  squares 
and  business  resorts  of  towns  and  viUages  is  a  misfeasance. 

Same.  OmsequenHcU  damages.  The  officer  under  whose  command  it  is  done  is  responsible 
for  consaqnential  damages;  as  if  a  team  hitched  to  a  wagon,  and  standing  in  the  usual 
resorts  of  business,  —  taking  fright  at  the  exercises,  —  run  away,  whereby  one  of  the 
horses  is  killed,  the  captain  is  responsible  for  his  value. 

'  Tourie  sued  Childress  on  the  9th  of  February,  1838,  in  the  Circuit  Court 
of  Rutherford  in  case,  and  declared  that,  whereas  the  said  James  Yourie, 
heretofore,  to  wit,  on  the  8th  day  of  January,  1838,  at  the  county  afore- 
said, was  the  lawful  owner,  and  in  possession  Tof  a  certain  bay  horse,  of 
great  value,  to  wit,  of  the  value  of  $125,  which  said  horse,  together  with 
five  other  horses,  also  the  property  of  the  said  James  Yourie,  was  then  and 
there  hitched  to,  and  was  drawing  the  wagon  of  the  said  James  Yourie, 
along  and  upon  a  certain  common  and  public  highway,  to  wit :  along  and 
upon  lihe  public  square  and  streets  of  the  town  of  Murfreesborougb,  the 
said  horses  and  wagon  being  controlled  and  driven  by  the  servant  of  the 
said  James  Yourie,  and  the  said  John  W.  Childress,  then  and  there  being 
the  captain  and  commanding  of&cer  of  a  volunteer  company  of  militia  men, 
calling  themselves  by  the  name  and  style  of  the  Rutherford  Greys,  who 
were  then  and  there  parading  and  mustering  under  the  direction  and  com- 
mand of  the  said  John  W.  Childress,  upon  said  public  square  and  streets, 
in  the  view  of,  and  within  fifty  paces  of  the  said  horses,  so  hitched  to  and 
'drawing  said  wagon,  ordered  and  commanded  said  company,  then  and  there 
being,  and  so  under  his  command,  to  discharge  and  fire  ofi*  the  muskets  and 
mustering  arms  which  they  then  and  there  held  in  their  hands,  loaded  and 
charged  with  powder  and  wadding,  or  with  blank  cartridges ;  and  the  said 
company  then  and  there,  in  view  of,  and  at  the  distance  aforesaid  from 
said  horses  and  wagon,  in  obedience  to  the  command  so  given,  did  discharge 
off  the  muskets  and  mustering  arms,  held  by  them  as  aforesaid,  and  loaded 
and  [562]  charged  as  aforesaid,  with  a  great  noise ;  which  firing  of  said 
muskets  and  mustering  armsj  frightened  and  alarmed  the  said  bay  horse,  of 
the  said  James  Yourie,  together  with  the  other  horses  of  the  said  James 
Yourie,  then  and  there  being  hitched  to,  and  drawing  the  wagon,  and  driven 
by  the  servant  of  the  said  James  Yourie  as  aforesaid,  and  by  means  of 
which  said  firing  said  horses  became  ungovernable,  and  were  caused  to  run 
off  with  said  wagon  with  great  speed  and  violence,  and  by  means  of  which 
one  of  the  fore  legs  of  the  said  bay  horse  was  broken,  and  he  was  then  and 
there  otherwise  greatly  bruised  and  injured,  by  being  violently  dragged 
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upon  the  ground  by  the  other  horses  so  hitched  to  the  wagon  as  aforesaid, 
and  by  means  of  which  the  said  bay  horse  became  and  was  of  no  value  to 
the  said  James  Yourie,  and  in  fact  died  of  the  wounds  and  injury  so  received, 
as  aforesaid. 

The  defendant  pleaded  not  guilty ;  and  the  parties  thereupon,  at  Novem- 
ber term,  1838,  submitted  to  the  Court,  his  Honor  Judge  Rucks  presiding, 
instead  of  Anderson,  Judge,  the  following  agreed  case. 

The  defendant  is  commander,  as  captain,  of  a  volunteer  company,  regu- 
larly organized  under  the  laws  of  Tennessee,  the  officers  Qommissioned  as 
the  law  directs,  and  with  arms  drawn  by  the  company  from  the  governor. 
The  company,  with  the  defendant  as  captain,  were  mustering  in  and  near 
Murfreesborough  on  the  8th  of  January  last ;  the  muster  on  that  day  was 
in  pursuance  of  a  previous  regular  appointment  under  the  constitution  of 
the  company.  The'*public  square  of  Murfreesborough  was  regularly  des- 
ignated by  the  company  as  the  mustering  ground.  On  the  8th  of  January, 
the  company  met  in  the  morning  on  the  pubUc  square  of  said  town,  and 
marched  to  a  grove,  two  or  three  hundred  yards  from  the  square,  and  drilled 
for  some  hours.  The  drum  was  beating,  the  fife  playing,  and  the  company 
firing  in  the  grove.  The  company  then  started  and  went  to  the  square, 
with  fife  playing  and  drum  beating  all  the  way  from  the  grove  to  the 
square.  When  the  company  reached  the  square,  the  captain  ordered  the 
company  to  wheel  to  the  right,  which  order  would  have  taken  the  company 
immediately  to  the  wagon  of  the  plaintiff,  which  was  standing  on  the  [563] 
north  side  of  the  square',  with  the  horses  hitched,  under  the  care  of  a  wag- 
oner hired  by  plaintiff;  but  when  the  defendant  saw  the  wagon  he  changed 
his  order,  and  marched  the  company  about  midway  of  the  square,  on  the 
east  side  from  the  wagon.  The  company  halted  at  this  place,  and  under 
the  command  of  defendant,  fired.  The  horses  of  plaintiff  immediately  after 
the  firing  ran  off  with  the  wagon ;  and  one  of  the  horses  broke  his  leg,  and 
was  killed  by  plaintiff.  The  wagoner  of  plaintiff  had  sufficient  time,  after 
the  company  reached  the  square,  to  have  unhitched  the  horses  before  the 
firing,  but  made  no  attempt  to  do  so.  The  wagoner  was  told  by  some  one 
to  unhitch  his  horses,  that  the  company  were  about  to  fire,  and  they  would 
run  away ;  but  he  did  not.  It  is  agreed  that  beating  the  drum,  playing  the 
fife,  and  firing,  is  a  part  of  the  drill  of  a  volunteer  company,  and  that  the 
beating  of  drums,  playing  of  a  fife,  and  the  firing  of  guns,  will  most  gener- 
ally tend  to  the  frightening  of  horses. 

His  Honor  gave  judgment  that  the  plaintiff  recover  of  the  defendant 
$105,  the  amount  of  damages  agreed  upon  between  the  parties,  costs,  &c. 
The  defendant  appealed  in  error. 

Kbeble,  for  the  plaintiff  in  error. 

Ready,  for  the  defendant. 

Reese,  J.,  delivered  the  opinion  of  the  Court —  Upon  the  case  agreed 
426 


GT7I0N  V.  BURTON.  563-^65 

in  tliis  record,  we  are  of  opimon  that  the  CSrcuit  Court  pronounced  a  proper 
judgment 

The  plaintiff  is  the  captain  of  a  volunteer  company  in  the  county  of 
Butherford,  to  whom  public  arms  have  been  furnished.  On  the  day  men- 
tioned in  the  case  agreed,  the  company,  under  the  command  of  their  cap- 
tain, were  made  to  perform  the  usual  military  evolutions,  and  for  three 
hours  were  instructed  in  the  exercises  of  the  drill  in  a  grove  near  the  town 
of  Murfreesborough.  This  was  very  proper,  and  at  that  place  the  company 
ought  to  have  been  dismissed* 

But  the  captain  saw  proper  to  march  them,  with  drum  beating,  fife  play- 
ing, and  banner  displayed,  to  the  public  square  of  the  town  of  Murfrees- 
borough ;  and,  when  arrived  there,  caused  them  to  discharge  their  guns, 
which  {lightened  the  horses  of  [564]  the  plaintiff  below,  which  were 
hitched  to  his  wagon,  causing  them  to  run  away  with  it,  whereby  one  of 
them  was  killed.  This  was  a  result  very  naturally  consequent  upon  the 
conduct  of  the  officer,  and  very  likely  to  ensue.  His  conduct  was  highly 
improper.  A  military  parade  upon  the  public  square  of  a  town,  and  the 
discharge  of  small  arms,  may  endanger  not  only  the  property  but  the 
life  of  persons,  who  have  a  right  to  be  there  in  the  ordinary  pursuit  of 
business. 

To  muster  and  drill  men  is  a  lawful  and  laudable  employment.  It  is  the 
duty  of  the  officer,  but  at  the  same  time  it  must  be  so  conducted  as  not  to 
produce  injury  and  loss  to  others.  It  must  be  done  in  the  proper  manner, 
the  proper  place,  and  the  proper  time ;  not  negligently,  not  wantonly,  not 
so  as  to  injure  others.  If  officers,  tempted  to  exhibit  themselves  and  their 
troops,  in  the  pride,  pomp,  and  circumstance  of  mimic  war,  wiU  invade  the 
buisness  resorts  of  towns  and  villages,  and  by  unusual  sights  and  sounds 
frighten  the  horses,  and  upset  the  carriages  of  their  neighbors,  they  must 
answer  for  the  consequences.  Let  the  judgment  be  affirmed* 

Note. — Authorities.  Cole  v.  Fisher,  11  Mass.  187.  When  the  law  authorizes  an 
act,  and  nothing  is  done  but  what  is  necessary  to  accomplish  the  act,  those  who  per- 
form it  are  not  liable  as  trespassers.  Williams  v.  Amory,  14  Mass.  20 ;  Callender  v. 
Marsh,  1  Pick.  418.  But  no  man  shall  be  excused  of  a  tres  pass,  except  it  may  be 
adjudged  utterly  without  his  fiiult,  and  that  he  committed  no  negligence  to  give  occa- 
sion to  the  hurt.    Weaver  v.  Ward,  Hobart,  184. 


Kashyille.   December  Term,  1888. 
6UI0N  V.  BURTON. 

[665]  Dbscbnt.  Seism  in  deed.  Independently  of  any  statatoiy  proyision  upon  the  sub- 
ject, it  may  well  be  doubted  whether  the  rule  of  the  common  law  ought  to  be  maintained 
in  this  country,  "  That  when  a  person  acquires  an  estate  in  fee-simple  in  land,  by  descerUf 
it  is  necessary  that  he  should  enter  on  the  lands  to  gain  a  seisin  in  deed^  in  order  to  trans- 
mit it  to  his  heirs."     8  Cruisers  Dig.  tit  89,  c.  8,  §  6 ;  Littleton,  §  8. 
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Same.  Rule  of  ihe  common  law  repeakd.  The  Act  of  1784,  c.  22,  §  2,  transmits  to  the 
heirs  of  an  intestate  owner  whatever  right,  title,  or  interest  he  had  in  the  inheritance  of 
land  at  his  death,  without  his  ever  having  had  any  seisin  in  deed,  4  Kent's  Com.  888, 
8d  ed.    [Ace.  Gaion  v.  Anderson,  8  H.  828,  where  this  case  is  cited.    See  Code,  2420.] 

Ejectment  for  389  acres  of  land  in  the  vicinity  of  Murfreesborongh. 
The  action  was  commenced  on  the  16th  of  April,  1831.  The  notice  was 
served  on  Samuel  Anderson,  Robert  Jetton,  Willie  Patrick,  and  Joseph 
Newman.  At  October  term,  1831,  Frank  N.  W.  Burton  was  admitted  to 
defend  jointly  with  Anderson,  Jetton,  and  Newman,  and  Burton  and  David 
Wendell  jointly  with  Patrick,  instead  of  the  casual  ejector,  upon  entering 
into  the  common  rule.  The  cause  was  tried  at  February  term,  1837,  be- 
fore his  Honor,  Williah  T.  Brown,  judge  of  the  sixth,  sitting  instead  of 
Judge  Anderson,  of  the  fifth,  circuit,  who  was  a  defendant.  The  facts 
submitted  to  the  jury  were  as  follows :  — 

Military  warrant  No.  138  was  issued  to  Henry  Winborn,  of  North  Caro- 
lina, was  located  by  John  Drake  on  the  7th  of  February,  1784,  and  sur- 
veyed by  B.  William  Pollock,  deputy  of  Martin  Armstrong,  on  the  loth 
of  March,  1785.  By  patent  No.  164,  founded  on  said  warrant  and  dated 
March  7,  1786,  North  Carolina  granted  to  said  Winborn  389  acres  of  land 
on  the  waters  of  Stone's  River,  so  as  to  include  a  spring  about  three-fourths 
of  a  mile  east  of  Colonel  Archibald  Lytle's  7200-acre  survey,  "  beginning  at 
a  sycamore  tree  about  eighty  poles  below  the  spring ;  then  240  poles  to  a 
mulberry  tree ;  then  south  259^  poles  to  a  hickory  and  three  small  oaks  ; 
then  west  240  poles  to  a  honey-locust  and  mulberry ;  then  north  259^  poles 
to  the  beginning." 

The  grantee  never  took  possession  of  the  land. 

He  had  a  daughter  Elizabeth,  his  only  child,  born  April  [566]  23, 1792. 
He  died  two  or  three  years  afterwards,  that  is,  in  the  year  1794  or  1795, 
intestate.  His  daughter  and  heir-at-law  married  John  Guion,  who  is  yet 
alive,  about  the  23d  of  April,  1808,  at  her  age  of  sixteen  years ;  and  on 
the  21st  of  February,  1810,  gave  birth  to  a  son,  Henry  L.  Guion,  the 
lessor  of  the  plaintiff. 

Hardy  Murfree,  the  ancestor  of  the  defendant.  Barton's  wife.  In  clearing 
an  adjoining  tract,  unintentionally  included  in  his  inclosure,  made  about  1809, 
an  acre  or  two  of  the  Winborn  tract,  of  which  enclosure  he  held  pos- 
session till  his  death,  but,  so  far  as  appears  upon  the  record,  without  any 
title. 

Afler  that  event,  to  wit,  on  the  12th  of  January,  1813,  two  of  the  heirs 
of  Hardy  Murfree  filed  their  petition  for  partition  of  his  real  estate  in  the 
county  of  Williamson,  in  which  petition  they  describe  the  Winborn  tract 
as  part  of  said  Hardy  Murfree's  estate.  Commissioners  were  appointed  to 
make  the  partition,  who  made  the  valuation  and  division  on  the  31st  of  De- 
cember, 1813,  returned  their  proceedings  to  court  on  the  6th  of  January, 
1814,  on  which  day  they  were  spread  of  record.  Lot  No.  4  of  this  parti- 
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tion,  including  the  Winborn  tract  by  metes  and  bounds,  was  assigned  there- 
in to  Lavinia  B.  Murfree,  wife  of  defendant  Burton. 

On  the  10th  of  January,  1815,  Elizabeth  Guion  died  intestate,  leaving 
the  lessor  of  the  plaintiff  her  only  son  and  heir,  and  her  husband,  John 
Guion,  surviving. 

The  defendant.  Burton,  took  possession  of  the  land  under  the  partition 
about  the  10th  of  January,  1815  ;  and  the  question  below  was,  whether  he 
took  possession  before  or  after  that  date.  For  if  he  took  possession  be- 
fore Mrs.  Guion's  death,  it  was  admitted  below,  in  the  argument  previous 
to  the  motion  for  the  new  trial,  that  the  statute  of  limitations  began  to 
operate  in  the  lifetime  of  the  mother  of  the  lessor  of  the  plaintiff,  and  that 
he,  though  an  infant,  would  be  barred  in  seven  years.  The  jury  thought 
that  the  possession  commenced  before  the  10th  of  January,  1815,  and  they 
accordingly  found  for  the  defendant 

On  the  motion  for  the  new  trial,  the  question  was  made,  whether  Mrs. 
Guion,  who  claimed  by  descent  from  her  father,  the  grantee,  and  who  never 
made  any  entry  upon  the  [567]  land,  was  vested  with  such  a  seisin  as 
would  enable  her  heir  to  inherit  from  her  ?  His  Honor  overruled  the  mo- 
tion, and  gave  judgment  on  the  verdict  for  the  defendants.  The  plaintiff 
appealed  in  error. 

Readt  and  Meigs,  for  the  plaintiff,  said  the  first  canon  of  descent,  as 
laid  down  by  Blackstone,  is  '*'  that  inheritances  shall  lineally  descend  to  the 
issue  of  the  person  who  last  died  actually  seised,  in  infinitum  ;  but  shall 
never  lineally  ascend."  2  Gomm.  208.  Lord  Coke,  1  Inst.  11  b.,  says : 
^  It  is  a  maxim  that  a  man  that  daimeth  as  heir  in  fee-simple  to  any  man  by 
descent,  must  make  himself  heir  to  him  that  was  last  seised  of  the  actual 
freehold  and  inheritance."  2  Thomas's  Coke,  192,  top  page.  Lord  Hale, 
in  the  11th  chapter  of  his  History  of  the  Common  law,  page  267,  says: 
''The  last  actual  seisin  in  any  ancestor  makes  him,, as  it  were,  the  root  of 
the  descent,  equally,  to  many  intents,  as  if  he  had  been  a  purchaser ;  and 
therefore  he  that  cannot,  according  to  the  rules  of  descent,  derive  his  suc- 
cession from  him  that  was  last  actually  seised,  though  he  might  have  de- 
rived it  from  some  precedent  ancestor,  shall  not  inherit  And  hence,"  he 
continues, ''  it  is,  that,  where  lands  descend  to  the  eldest  son  from  the  father, 
and  the  son  enters  and  dies  without  issue,  his  sister  of  the  whole  blood 
ahall  inherit  as  heir  to  the  brother,  and  not  the  younger  son  of  the  half- 
blood  ;  because  he  cannot  be  heir  to  the  brother  of  the  half-blood ;  but  if 
the  eldest  son  had  survived  the  father  and  died  before  entry,  the  youngest 
son  should  inherit  as  heir  to  the  father,  and  not  the  sister ;  because  he  is 
heir  to  the  father,  who  was  last  actually  seised." 

From  which  this  rule  is  deduced :  ''  That  when  a  person  acquires  an  es- 
tate in  fee-simple  in  land  by  descent,  it  is  necessary  that  he  should  enter  on 
the  lands  to  gain  a  seisin  in  deed,  in  order  to  transmit  it  to  his  heir ;  for  if 
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he  has  seisin  in  law  only,  it  will  not  be  sufficient.''  8  Cruise's  Dig.  tit  29, 
c.  3,  §  5  ;  4  Kent's  Com.  30  ;  Jackson  v.  Johnson,  5  Cowen,  74. 

But  where  an  ancestor  acquires  an  estate  by  his  own  act,  that  is,  by  pur- 
chase, he  is,  in  many  cases,  allowed  to  [568]  transmit  it  to  his  heirs, 
though  he  never  had  actual  seisin  of  it  himself.  Cruise,  loco  ciL  §  7,  and 
^  Kent 

Thus  it  seems  to  be  a  rule  that,  to  make  a  man  what  Lord  Hale  calls 
the  ^^  root  of  the  descent,"  he  must  either  make  an  actual  entry,  to  wit,  in 
cases  where  the  land  descends  or  is  devised  to  him,  or  he  must  acquire  hi^ 
estate  by  some  of  those  means  which  are,  per  se,  equivalent  to  actual 
entry.  In  other  words,  he  must  be  last  actually  seised ;  he  must  have  a 
seisin  in  deed.  This  actual  seisin  or  seisin  in  deed  may  be  acquired  in  two 
ways,  as  we  see  from  the  following  passage  from  1  Cruise,  tit  1,  Estate  in 
Fee,  §  24. 

^  Where  a  freehold  estate  is  conveyed  to  a  person  by  feofiment,  with 
livery  of  seisin,  or  by  any  of  those  conveyances  which  derive  their  effect 
from  the  statute  of  uses,  he  acquires  a  seisin  in  deed,  and  a  freehold  in 
deed.  But  where  a  freehold  estate  comes  to  a  person  by  act  of  law  as  by 
descent,  he  only  acquires  a  seisin  in  law  ;  that  is,  a  right  to  the  possession, 
and  his  estate  is  called  a  freehold  in  law.  For  he  must  make  an  actual 
entry  on  the  land  to  acquire  a  seisin  and  a  freehold  in  deed." 

A  government  patent,  or  statutory  deed  duly  proved  and  registered, 
would  vest  a  man  with  a  seisin  and  freehold  in  deed,  and  make  him  the 
«  root  of  the  descent"  But  if  a  government  grantee,  thus  vested  with  a  seisin 
in  deed,  die,  leaving  a  daughter  to  whom  the  land  granted  descends,  and  such 
daughter  marry,  have  issue,  and  die,  it  is  submitted  that,  without  an  actual 
entry  in  her  lifetime,  she  is  not  a  *^  root  of  descent,"  and  her  issue  cannot 
claim  by  descent  from  her,  nor  her  husband  be  tenant  by  the  curtesy. 

This  is  precisely  our  case.  The  land  was  granted  by  North  Carolina  to 
Henry  Winborn,  who,  being  thereby  vested  with  a  seisin  in  deed,  and  a 
freehold  in  deed,  was  a  stock  from  which  a  descent  might  be  derived.  His 
daughter,  Elizabeth,  married,  had  issue,  Henry  L.  Guion,  the  lessor  of  the 
plaintiff,  and  died,  never  having  actually  entered  upon  the  land.  We  there- 
fore contend  that  Henry  L.  Guion  cannot  claim  by  descent  from  her,  who 
was  never  clothed  with  a  seisin  or  freehold  in  deed,  but  may  claim  by  de- 
scent from  his  grandfather,  who  was  so  seised,  and  who  was  the  person 
[569]  last  actually  seised.  And  if  we  are  right  in  this,  then  the  Court 
erred  in  the  charge  relative  to  the  statute  of  limitations  ;  since,  as  this  ac- 
tion was  commenced  on  the  16th  of  April,  1831,  within  a  few  days  of  tlie 
lessor  of  the  plaintiff 's  coming  of  age,  he  is  within  the  saving  of  the  stat- 
ute, because  there  was  no  adverse  holding  in  the  time  of  Winborn,  and  of 
course  the  statute  never  began  to  run  in  his  time. 

This  doctrine  is  further  illustrated  in  Burton's  Compendium,  pL  301^ 
430 


GUION  V.  BURTON.  569,  670 

$02,  and  by  the  case  of  Doe  v.  Keen,  7  Term  Bep.  386,  there  cited  by  the 
editor,  in  which  case  the  authorities  bearing  upon  the  point  are  collected  by 
the  counsel  in  argument  The  counsel  also  insisted  that  the  North  Caro- 
lina act  of  descents  was  not  intended  to  alter  the  nature  of  the  seisin  re- 
*  quired  by  the  ancient  law  to  constitute  a  stock  whence  a  descent  might  be 
cast. 

Jahes  Campbell  and  F.  B.  Fogg,  for  the  defendant,  argued  that,  at 
the  time  of  Henry  Winborn's  death,  there  was  no  adverse  possession  of  the 
land ;  of  course  his  grant  drew  to  it  the  constructive  possession  or  seisin  of 
the  land,  and  this  would  be  transmitted  to  the  daughter,  Mrs.  Guion,  on 
her  father's  death.  The  argument  of  the  plaintiff  proves  too  much  ;  for  if 
Mrs.  Guion  was  not  seised  because  she  did  not  enter,  and  was  invested 
with  no  right  or  title  to  transmit  to  her  son,  then  the  son  for  the  same  rea- 
son never  had  seisin,  right,  or  title,  and  of  course  cannot  sustain  an  action 
of  ejectment  to  recover  the  possession,  but  would  be  remitted  to  his  writ- 
of  right  The  principle  contended  for  by  plaintiff's  counsel  only  applies 
to  cases  where  livery  of  seisin  was  necessary  to  complete  the  title ;  not  to 
cases  of  titles  acquired  by  conveyance^  under  the  statute  of  uses,  or  con- 
veyances under  our  Act  of  1715,  or  grants  from  the  State,  where  the  tide 
is  complete  without  livery  of  seisin.  Green  v.  Liter,  8  Cranch,  234.  But 
an  answer  equally  satisfactory  to  the  position  contended  for  by  plaintiff 
is  to  be  found  in  our  statute  of  descents,  which  says,  '^  where  any  person 
shall  die  seised  or  possessed,  or  have  any  right  or  title  or  interest  to  any 
estate  or  inheritance  of  lands,"  &c  This  statute  makes  all  rights  or  inter- 
ests in  lands  descendible,  and  alters  the  rule  of  the  common  law,  that  an 
entry  and  seisin  is  [570]  necessary  to  transmit  the  inheritance.  See  Act 
of  1784,  c.  22 ;  Green  v.  Liter,  8  Cranch,  229  ;  Barr  v.  Gratz,  4  Wheat 
221,  222.  The  New  York  statute,  which  repeals  the  principle  that  sezina 
facit  stipitem  is  in  the  very  words  of  our  Act  of  1784.    4  Kent's  Com.  387. 

Gbeen,  J.,  delivered  the  opinion  of  the  Court  —  Henry  Winbom,  the 
grandfather  of  the  lessor  of  the  plaintiff,  died  in  1793,  leaving  Elizabeth, 
then  married  to  John  Guion,  his  only  child  and  heir-at-law.  In  January, 
1815,  Elizabeth  died,  leaving  the  lessor  of  the  plaintiff,  then  an  infant,  her 
only  child  and  heit-at-law.  The  husband  of  Elizabeth  survived  her,  and  is 
still  living.  This  suit  was  brought  in  less  than  three  years  afler  the  plain- 
tiff's lessor  arrived  at  the  age  of  twenty-one  years. 

The  land  in  controversy  was  granted  to  the  grandfather  of  the  plaintiff, 
who  never  had  it  in  actual  possession ;  nor  did  the  mother  of  the  plaintiff 
ever  enter  into  possession  thereof.  The  defendant  has  had  possession  of 
the  land  from  a  period  commencing  before  the  death  of  the  plaintiff's 
mother. 

Upon  this  state  of  facts  the  plaintiff  insists  that  the  act  of  limitations  is 
no  bar  to  his  right  of  recovery,  because  his  mother,  not  having  been  seised 
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of  this  land,  could  not  transmit  the  inheritance  to  him ;  and  consequently 
he  takes  as  heir  of  his  grandfather,  and  not  of  his  mother. 

The  position  assumed  hj  the  plaintiff  is  certainly  the  doctrine  of  the 
common  law ;  viz.,  '<  That  when  a  person  acquires  an  estate  in  fee-simple 
in  land  by  descent,  it  is  necessary  that  he  should  enter  on  the  lauds  to  gain* 
a  seisin  in  deed,  in  order  to  transmit  it  to  his  heir ;  for,  if  he  has  seisin 
in  law  only,  it  will  not  be  sufficient"  3  Cruise's  Dig.  tit  29,  c.  3,  §  5 ; 
2  Thomas's  Coke,  192,  top  page;  4  Kent,  Com. 30,  356.  If,  therefore,  the 
heir,  on  whom  the  inheritance  had  been  cast  by  descent,  died  before  he  had 
acquired  the  requisite  seisin,  his  ancestor,  and  not  himself,  became  the  per- 
son last  seised  of  the  inheritance,  and  to  whom  the  claimants  must  have 
made  themselves  heirs. 

But  this  rule  of  the  common  law,  founded  in  feudal  reasons,  that  who- 
ever claimed  by  descent  must  make  himself  heir  to  [571]  the  first  pur- 
chaser, —  and  being  heir  to  the  person  last  seised  furnished  presumptive 
evidence  of  that  fact,  —  can  have  very  littJe  force  when  applied  to  our 
modes  of  conveyance,  and  the  circumstances  of  this  country.  Much  of 
our  land  is  waste  and  uncultivated,  and  in  the  actual  possession  of  no  one ; 
an  actual  entry  on  these  lands  would  be  often  difficult,  if  not  impossible ; 
and,  if  made,  the  evidence  of  it  could  not  be  easily  preserved.  To  a  coun- 
try such  as  this,  a  strict  adherence  to  the  common-law  doctrine  of  seisin 
would  be  exceedingly  inconvenient,  and  destructive  of  rights  which  it  is  the 
office  of  the  law  to  preserve.  It  is  a  settled  point  with  our  courts  that 
the  title  to  wild,  uncultivated  lands  draws  to  it  the  possession,  so  that  an  ac- 
tion of  trespass  may  be  maintained  by  the  owner,  who  is  deemed  to  be  in 
possession,  against  any  one  entering  on  the  land  and  cutting  the  timber. 
4  Kent  Com.  30. 

This  constructive  possession  continues,  in  judgment  of  law,  until  an  ad- 
verse possession  be  clearly  made  out.  4  Kent,  30.  It  may  well  be  doubt- 
ed, therefore,  whether  the  common-law  principle,  for  which  the  plaintiff 
contends,  independently  of  any  statutory  provision,  ought  to  be  maintained 
in  all  its  vigor  in  this  country. 

This  question,  however,  is  put  beyond  doubt  by  our  Statute  of  Descents, 
1784,  c.  22,  §  2,  which  provides  that  '^  when  any  person  shall  die  seised  or 
possessed  of,  or  having  any  right,  title,  or  interest,  in  and  to  any  estate  of  in- 
heritance of  land,  or  other  real  estate  in  fee-simple,  and  such  person  shall  die 
intestate,  his  or  her  estate  or  inheritance  shall  descend,"  &c  By  the  stat- 
ute the  inheritance  is  transmitted,  whether  the  person  dying  intestate  had 
been  seised  in  deed  of  the  land  or  not  If  the  intestate  had  any  ^  right, 
title,  or  interest,"  in  the  estate,  it  is  transmitted  to  the  heirs  of  such  person. 
These  words  necessarily  included  the  interest  Mrs.  Guion  had  in  the  land 
in  controversy,  and  which  was  transmitted  at  her  death  to  her  son,  the 
present  plaintiff. 

If  this  view  of  the  effect  of  our  statute  required  support,  it  is  to  be 
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found  in  the  constraction  Chancellor  Kent  gives  to  the  New  York  statute  upon 
this  subject.  That  statute  contained  provisions  similar  to  those  in  our  Act  of 
1784.  He  says,  [572]  4  Kent.  Com.  287  :  "The  New  York  revised  stat- 
utes have  wisely  altered  the  pre-existing  law  upon  this  subject ;  and  they 
have  extended  the  title  by  descent  generally  to  all  the  estate  owned  by  the 
ancestor  at  his  death  ;  and  they  include  in  the  descent  every  interest  and 
right,  legal  and  equitable,  in  lands,  tenements,  and  hereditaments,  either 
seised  or  possessed  by  the  intestate,  or  to  which  he  was  in  any  manner  en- 
titled, except  leases  for  years  and  estates  for  the  life  of  another  person." 
New  York  Rev.  Stat.  vol.  1,  751,  §  1 ;  754,  §  27.  The  words  in  the  stat- 
ute, "  any  right,  title,  or  interest,"  are  as  comprehensive  as  the  words  of 
the  law  of  New  York ;  and  if  the  rule  of  the  English  law  upon  this  sub- 
ject be  abolished  in  that  State,  it  is  in  like  manner  abolished  here.  4  Kent's 
Com.  388. 

We  think,  therefore,  that  the  plaintijQP  was  entitled  as  heir  of  his  mother 
to  the  land  in  controversy,  and  that,  as  the  statute  of  limitations  com- 
menced running  in  her  lifetime,  it  continued  running,  notwithstanding  his 
infancy,  and  forms  a  complete  bar  to  his  recovery.     Affirm  the  judgment. 

Note.  —  The  Btatntes  regulating  dbscbnts,  —  April,  1784,  c.  22,  October,  1784, 
c.  10, 1796,  c.  18,  —  and  the  ctmea  decided  thereupon  present  the  following  problems 
and  their  aolutions :  — 

1.  Dying  seised,  without  reference  to  the  source  whence  the  seisin  proceeded, 
leaving  issue.  In  this  case,  the  estate  descends  to  the  sons  and  daughters  as  tenants 
in  common.    1784,  c.  22,  §  2,  clause  1. 

2.  Dying  seised,  by  purchase,  without  issue,  to  the  brothers  and  sisters  of  the 
whole  and  half  blood ;  viz.,  of  the  paternal  and  maternal  lines  alike,  as  tenants  in 
common.  1784,  c.  22,  §  8,  clause  1 ;  1784,  c.  10,  §  2 ;  1796,  c.  18.  Nichol  v.  Dupree, 
7  Yer.  415 ;  Bullard  v.  Griffin,  2  Law  Repository,  468 ;  and  the  estate  will  open  to 
let  in  after-bom  brothers  and  sisters.    Cutler  u.  Cutler,  2  Hawks,  824. 

8.  Dying  seised,  by  purchase,  or  some  original  acquisition,  other  than  descent  or 
gift  from  a  parent,  not  having  any  heirs  of  the  body,  nor  any  brother  or  sister,  or  the 
lawflil  issue  of  such,  — 

If  the  fiither  be  living,  to  him. 

If  he  be  dead,  and  the  mother  living,  to  her  for  life.  Swann  v.  Mercer,  2  Haywood, 
116;  University  v.  Holstead,  2  Law  Repository,  406 ;  Wilsay  v.  Sawyer,  1  Murphy, 
408 ;  Roberts  v.  Jackson,  4  Yer.  808 ;  10  Yer.  461. 

If  neither  be  living,  to  the  heirs  on  part  of  the  fkther. 

For  want  of  them,  to  the  heirs  on  part  of  the  mother.  1784,  c.  22,  §  7,  clause  2 ; 
1784,  c.  10,  §  8 ;  7  Yer.  428. 

4.  Dying  seised,  by  derivation  from  either  parent  (otherwise  than  by  descent  or  by 
purchase  from  either),  without  leaving  any  issue,  or  having  any  brother  or  sister  or 
the  lawful  issue  of  such,  to  the  parent  from  whom  the  estate  was  [673]  derived  in  fee- 
simple.  If  such  parent  be  dead,  to  the  heirs  on  the  part  of  such  parent.  1784, 
c.  22,  §  7,  clause  1.  Butler  t;.  King,  2  Yer.  116, 116 ;  Swan  v,  Mercer,  2  Haywood,  116 
et  ieq.  and  246  et  seq. 

6.  Dying  seised,  by  descent  from  either  parent,  without  issue,  to  the  brothers 
and  sisters  of  the  whole  and  half  blood,  on  the  part  of  the  parent  from  whom  the 
estate  descended,  and  their  issue.    1784,  c.  22,  §  8,  proviso  1 ;  1784,  c.  10,  §  2.    Pip- 
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kin  V.  Coor,  1  Law  Repository,  108 ;  2  Mnrphy,  281, 8.  c. ;  Ham  o.  Martin,  1  Hawks, 
423 ;  Butler  v.  King,  2  Yer.  116. 

In  default  of  them,  to  the  brothers  and  sisters  of  the  half  blood  on  part  of  the 
parent  from  whom  the  estate  did  not  descend.  Id.  and  1796,  c.  18.  Ballard  v.  Hill, 
8  Murphy,  410 ;  Seville  v.  Whedbee,  1  Devereux,  160. 

6.  Upon  the  hypothesis  in  No.  5,  the  nephews  and  nieces  of  the  pnpoBitm  take  with 
his  surviving  brothers  and  sisters,  per  stirpem.  1784,  c.  22,  §  8,  proviso  2 ;  Lewis  v. 
Claiborne,  6  Yer.  869. 

7.  Among  lineal  descendants  and  collaterals  respectively,  fVirther  removed  from  the 
propositus  than  grandchildren,  and  nephews  and  nieces,  the  above  rules  apply,  1784, 
C.22,  §4.    That  is,— 

In  cases  where  the  intestate  acquired  the  estate  by  descent,  and  the  claimants  are 
in  equal  degree  of  kindred,  the  blood  of  the  first  purchaser  shall  prevail. 

But  where  the  claimants  are  not  in  equal  degree  of  kindred,  then  proximity  of  kin- 
dred shall  be  preferred,  without  any  regard  to  the  blood  of  the  first  purchaser. 

And  in  all  cases  where  the  intestate  acquired  the  estate  by  purchase,  proximity  of 
kindred  shall  prevail,  without  giving  any  preference  either  to  the  paternal  line  or  to 
the  blood  of  the  first  purchaser.    2  Haywood,  266,  per  Bbown,  in  argument. 

Descent  among  illegitimates. 

8.  (1.)  If  a  woman  die  intestate,  without  other  than  illegitimate  children,  they  take 
her  estate,  real  and  personal,  by  the  general  rules  of  descent  and  distribution,  1819, 
c.  13. 

( 2. )  If  a  bastard  die  intestate  without  issue,  his  estate  goes  to  his  brothers  and  sisters ; 
i.e.,  to  his  mother's  children. 

(8.)  A  child  of  color  cannot  inherit  the  estate  of  its  mother's  husband,  unless  the 
motlier  or  husband  was  a  person  of  color.    1826,  c.  16. 

(4.)  A  private  law  legitimating  a  bastard  as  to  his  putative  fiither,  does  not  render 
eiiher  the  father,  or  the  collaterals  from  him,  capable  of  succeeding  to  the  bastard. 
M'Cormick  v.  Cantrell,  7  Yer.  616 ;  Drake  v.  Drake,  4  Devereux,  11. 

9.  A  posthumous  child  of  a  testator,  not  provided  for  in  the  will,  takes  such  share 
of  his  estate  as  would  have  fallen  to  it,  in  case  of  intestacy,  —  to  be  contributed  by 
the  devisees  and  legatees,  in  the  proportion  of  their  several  devises  and  bequests  to 
the  whole  estate.    1828,  c.  28. 


KashTille.    December  Term.  1838. 
STEWART  V.  MILLER  AND  MOORE. 

[574]  JuRiSDiCTiOM.  Special — judgment  when  good.  In  the  exercise  of  a  special  juris- 
diction, if  the  proceeding  is  in  the  nature  of  a  suit,  and  the  order  taken  by  the  Court  is  io 
the  form  of  a  judgment,  it  will  be  maintained,  though  the  entry  of  the  adjudication  do  not 
show  that  all  the  steps  required  by  the  Act  of  Assembly  were  taken  previously  to  the 
judgment. 

Slaves.  Emancipation  —  construction  of  Act  o/"  1801,  c.  27.  The  proceeding  under  the 
Act  of  1801,  c.  27,  to  emancipate  a  sUve  is  in  the  nature  of  a  suit;  and  if  the  order  of 
emancipation  made  of  record  by  the  Court  recite  the  matters  of  fact  which  constitute  the 
reason  of  their  adjudging  the  slave  to  be  free,  that  will  be  a  sufficient  emancipation,  though 
the  order  do  not  show  that  the  chairman  made  the  report  contemplated  by  the  act,  that 
the  intention  and  motives  of  the  emancipator  were  consistent  with  the  interest  and  policy 
of  the  State*    [Ace.  Greenlow  v.  Rawlings,  8  Hum.  94,  citing  this  case.] 
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This  was  an  action  of  trespass  brought  in  Rutherford  Circuit  Court,  on 
the  5th  of  June,  1838,  by  Stewart,  a  man  of  color,  against  Isaac  Miller  and 
Josephus  Moore.  The  declaration  contained  three  counts :  the  first  a  count 
for  an  aggravated  assault  and  battery,  and  false  imprisonment ;  the  second 
for  a  common  assault  and  battery,  and  false  imprisonment ;  the  third,  for  a 
common  assault  and  battery. 

The  defendants  pleaded  that  the  ^<  plaintiff  before  and  at  the  time  of  the 
commencement  of  tlie  suit,  was  not,  and  is  not  now,  a  freeman  ;  but  on  the- 
contrary  was,  and  is  now,  a  slave,  the  property  of,"  &c.  This  plea  was- 
verified  by  the  oath  of  one  of  the  defendants  as  a  plea  in  abatement.. 
The  plaintiff  replied  that  he  was  a  free  man ;  and  issue  was  thereupon- 
joined. 

On  the  trial  of  this  issue  at  November  term,  1838,  before  his  Honor 
Judge  Anderson  and  a  jury  of  Rutherford,  the  plaintiff  offered  in  evi- 
dence the  following  record  of  the  County  Court  of  Rutherford,  duly 
authenticated  :  "  State  op  Tennessee.  —  Buiherford  County  Courts  No- 
vember termy  1837.  Petition  to  emancipate  Stewart.  Be  it  remembered 
that,  on  the  sixth  day  of  November,  1 837,  before  the  worshipful  County 
Court  present,"  &c  (enumerating  ten  justices),  "  and  others,  justices  of 
said  county,  —  the  justices  holding  said  court  upon  the  petition  of  Jacob 
Wright,  executor  of  Mary  McElhatton,  deceased,  —  it  appearing  to  the 
satisfaction  of  the  Court  that  said  Mary  McElhatton,  deceased,  declared  by 
her  will,  which  was  duly  proven  and  admitted  to  record  in  this  court  at 
[575]  February  term,  1830,  her  negro  man  Stewart  to  be  free  on  his  pay- 
ing $150 ;  and  that  said  $150  have  been  paid  to  said  executor  by  said 
Stewart,  ^ho,  being  present  and  inspected  by  the  Court,  is  more  particular- 
ly described  as  follows ;  to  wit,"  (then  follows  a  description  of  the  plain- 
tiff's .person)  ;  *'  and  the  said  Wright  having  given  bond  and  security  as 
required  by  the  act  of  the  legislature  in  such  cases,  the  Court,  composed  of 
the  justices  aforesaid,  do  therefore  consider  and  adjudge  that  the  said 
Stewart  be  held  and  deemed  a  free  man." 

On  the  objection  of  the  defendants'  counsel,  this  record  was  excluded  by 
the  Court.  The  plaintiff  then  read  the  petition  of  the  executor  of  Mrs. 
McElhatton  addressed  to  the  County  Court  of  Rutherford,  setting  forth  the 
bequest  in  her  will  in  favor  of  Stewart,  the  fact  that  the  condition  on  which 
he  was  to  be  free  had  been  performed  by  him,  and  praying  that  he  might  be 
emancipated. 

The  defendant  then  gave  evidence  that  Stewart  had  been  the  slave  of 
Mary  McElhatton.  And  upon  thia  state  of  the  proof,  his  Honor  charged 
the  jury  that  if  it  was  proved,  to  their  satisfaction,  that  the  plaintiff  had 
ever  been  held  in  slavery,  it  was  necessary  for  him  to  produce  record 
evidence  of  his  freedom  before  he  had  a  right  to  recover.  The  jury  found 
a  verdict  for  the  defendants.    The  plaintiff  moved  for  a  new  trial,  which 
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the  Court  refused,  and  pronounced  judgment  in  favor  of  the  defendants ; 
whereupon  the  plaintiff  tendered  a  bill  of  exceptions  setting  out  the  case  as 
above  stated,  and  appealed  in  error. 

The  Act  of  1801,  conferring  upon  the  County  Court  jurisdiction  to 
emancipate  slaves,  provides  in  the  first  section,  —  That  when  anj  person, 
being  a  resident  of  the  State,  is  owner  of  slaves  whom  he  is  desirous  of 
setting  free,  he  shall  prefer  a  petition  to  the  court  of  the  county  in  which 
he  resides,  setting  forth  the  intention  and  motives  for  such  emancipation ; 
and  if  the  Court,  upon  examining  the  reason  set  forth  in  said  petition, 
should  be  of  opinion  that  acceding  to  the  same  would  be  consistent  with 
the  intent  and  policy  of  the  State,  the  chairman  thereof  shall  report  on  the 
petition  accordingly,  and  sign  his  name  thereto,  which  petition  shall  be  filed 
in  the  [576]  office  of  the  clerk  of  said  county.  The  argument  turned  in 
this  court  upon  the  construction  of  this  law. 

Ready,  for  the  defendants,  insisted  that  the  proceedings  of  the  County 
Court,  in  the  matter  of  the  emancipation  of  Stewart,  were  null,  because  the 
report  of  the  chairman  had  not  been  made ;  for,  said  the  counsel,  the  juris- 
diction of  the  Court  in  the  premises  is  a  limited  one,  and  all  the  matters  of 
fact  necessary  to  give  occasion  to  the  exercise  of  the  jurisdiction  should 
appear,  or  else  the  proceedings  are  unsupported  by  the  authority  of  the 
law. 

Keeblb,  for  the  plaintiff,  said  that  the  petition  itself,  stating  the  facts 
upon  which  the  petitioner  based  his  application,  was  a  sufilcient  ground  to 
authorize  the  Court  to  act ;  that  the  law  did  not  make  the  jurisdiction 
depend  upon  the  report,  which  was  designed  simply  to  satisfy  the  Court  of 
the  truth  of  the  facts  and  motives  assigned  for  the  application ;  that  this 
court  would  presume  the  report  to  have  been  made,  or  that  the  Court 
was  otherwise  satisfied  of  the  facts,  either  of  which  would  be  sufficient. 

Greene,  J.,  delivered  the  opinion  of  the  Court  —  This  is  an  action  for 
an  assault  and  battery  brought  by  the  plaintiff  in  error,  against  the  defend- 
ants in  error.  The  defendants  pleaded,  in  abatement,  that  the  plaintiff  was 
a  slave. 

On  the  trial  of  the  issue,  whether  the  plaintiff  was  a  free  man,  or  not,  he 
offered  in  evidence  a  copy  from  the  records  of  the  County  Court  of  Ruther- 
ford, by  which  it  appears  that  a  petition  had  been  filed  at  the  November 
term  of  that  court,  1827,  by  Jacob  Wright,  executor  of  Mary  McElhatton, 
setting  forth  that  the  said  Mary  had  departed  this  life,  having  first  made  her 
will,  which  had  been  duly  recorded  in  said  court,  by  which  she  directed  her 
negro  man,  Stewart,  to  be  free,  on  his  paying  to  his  executor  $1*50  ;  that 
said  $150  had  been  paid  by  him,  and  the  said  Wright  having  given  bond 
and  security  as  the  law  requires,  the  Court,  composed  of  more  than  nine 
justices,  ^^  consider  and  adjudge  '^  that  said  Stewart  be  held  and  deemed  a 
free  man.  ^ 
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This  copy  from  the  minutes  of  the  court,  contains  also  a  minute  descrip- 
tion of  Stewart's  person. 

[577]  This  evidence  was  rejected  hj  the  Court ;  and  a  verdict  and 
judgment  were  pronounced  against  the  plaintiff. 

We  think  the  record  of  the  proceedings  of  the  Court,  hy  which  the  free- 
dom of  the  plaintiff  was  declared  and  adjudged,  ought  to  have  been  read  as 
evidence.  It  is  true,  the  proceedings  were  not  in  strict  conformity  to  the 
provisions  of  the  Act  of  1801,  c.  27.  That  act  does  not  require  the  pro- 
ceedings of  the  Court  to  be  entered  upon  its  minutes  ;  but  provides  that  the 
Court  shall  examine  the  reasons  set  forth  in  the  petition,  and  if  they  shall 
think  that  acceding  thereto  will  be  consistent  with  the  interest  and  policy 
of  the  State,  the  chairman  of  the  Court  shall  report  on  the  petition  accord- 
ingly, and  sign  his  name  thereto,  which  shall  be  filed  in  the  office  of  the 
clerk  of  the  county.  It  is  further  provided  that  no  such  petition  shall  be 
granted,  unless  the  petitioner  first  enter  into  bonds  and  security  to  reim- 
burse such  damages  as  the  county  may  sustain  in  consequence  of  such  slave 
becoming  chargeable,  *'  and,  upon  these  requisitions  being  complied  with,  such 
slave  shall  be  held  and  deemed  free." 

In  this  case  every  thing  was  done  which  the  law  requires,  except  the 
making  and  filing  the  report  of  the  chairman.  But  as  the  subject-matter 
of  that  report  was  entered  upon  the  minutes,  in  presence  of  the  nine  jus- 
tices, and  signed  by  the  Court,  we  think  there  is  a  substantial  compliance 
with  the  Act  of  Assembly.  The  proceeding  is  certainly  preserved  in  a 
more  authentic  form  than  would  have  been  the  case  had  the  report  been 
made  as  the  act  requires. 

This  proceeding  is  in  the  nature  of  a  suit  for  freedom.  By  the  Act  of 
1829,  c.  29,  it  is  made  the  duty  of  an  executor,  where  the  testator  may 
have  set  his  slave  free  by  his  will,  to  petition  the  Court  accordingly ;  and  if 
he  fail  or  refuse  to  do  so,  the  slave  is  authorized  to  file  a  bill  in  equity  by 
his  next  friend  ;  and,  upon  it  being  made  to  appear  to  the  Court  that  such 
slave  ought  of  right  to  be  free,  it  shall  be  so  ordered  by  the  Court 

In  this  latter  case  the  proceeding  is  clearly  in  the  nature  of  a  suit,  and  so 
we  think  in  the  former ;  and,  in  either  case,  if  the  Court  having  jurisdiction 
pronounce  judgment  that  the  applicant  ^  shall  be  held  and  deemed  free,"  it 
is  sufficient  to  [578]  entitle  him  to  his  freedom,  although  there  may  not  be 
the  most  exact  regularity  in  the  proceeding. 

Let  the  judgment  be  reversed,  and  the  cause  remanded  for  another  trial. 
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xrashyille.    Deoember  Term^  1838. 
MOSLEY  V.  MATTHEWS. 

Practicb.  Trial —  toarU  of  plea  and  ittue  not  aided  by  verdict.  When  there  la  no  plea  and 
no  issue  joined  between  the  parties,  the  Court  has  no  power  to  impanel  a  juiy;  and  if  it 
do,  and  a  verdict  be  found  and  judgment  pronounced  thereupon,  the  whole  proceedings 
are  null.  The  want  of  a  wmiUter,  but  not  of  a  plea,  will  be  aided  after  verdict  [Ace  as 
to  similiUry  Lowrej  v.  Brown,  8  Sn.  18.] 

This  was  an  action  of  trespass  commenced  in  Warren  Circuit  Court,  by 
Matthews  against  Moslej,  on  the  ISth  of  July,  1831.  The  declaration, 
which  was  entitled  as  of  January  term,  1882,  charged  an  assault  and 
battery,  committed  by  shooting  with  a  pistol.  At  the  same  term,  the 
defendant  pleaded  not  guilty,  upon  which  plea  issue  was  joined.  The  cause 
was  continued  till  January  term,  1835,  when  on  motion  of  the  defendant, 
he  was  permitted  to  withdraw  his  plea  of  not  guilty,  and  file  the  plea  of 
son  assault  demesne  ;  and  the  plaintiff  had  two  months  to  file  his  replication, 
and  the  defendant  till  the  fourth  Monday  of  June,  to  make  up  the  issue. 

Under  this  leave,  the  defendant  filed  two  pleas  ;  in  one  alleging  that  the 
plaintiff,  and  in  the  other  that  the  plaintiff,  ^'  with  divers  other  persons,"  &c., 
made  the  first  assault. 

The  plaintiff  replied,  that  a  State's  warrant  against  the  defendant  had 
been  issued  by  a  justice  of  Warren,  and  placed  in  the  hands  of  a  constable, 
who  summoned  the  plaintiff,  to  assist  him  to  execute  it ;  that  the  defendant 
resisted  the  execution  of  the  warrant ;  and  the  plaintiff,  for  the  purpose  of 
executing  it,  did  assault  the  defendant,  which  was  the  same,  &c. ;  and  there- 
fore the  defendant  of  his  own  wrong,  and  without  the  cause  assigned  in  his 
pleas,  committed  the  trespass  in  the  declaration  mentioned ;  and  this,  &c, 
wherefore,  &c. 

To  this  replication  the  defendant  demurred  generally ;  and  [579]  ftt 
January  term,  1836,  the  plaintiff  moved  the  Court  to  take  up  the  demur- 
rer for  argument ;  but,  the  defendant  not  being  present,  the  Court  ordered 
the  argument  to  stand  over  till  the  next  term,  so  as  not  to  delay  the  trial. 

At  May  term,  1836,  it  appearing  that  both  parties  resided  in  that  part  of 
Coffee  county  which  had  been  taken  from  Warren,  the  cause  was  trans- 
ferred to  the  former ;  and  there,  at  May  term,  1837,  without  any  disposi- 
tion having  been  made  of  the  demurrer,  and,  indeed,  without  any  issue  of 
fact  being  joined  between  the  parties,  the  cause  was  submitted  to  a  jury, 
who  heard  evidence,  and  gave  a  verdict  for  the  plaintiff,  and  assessed  his 
damages  at  $300 ;  and  the  Court,  his  Honor  Judge  Anderson  presiding, 
pronounced  judgment  thereupon,  from  which  the  defendant  appealed  in 
error. 

Taul,  for  the  plaintiff  in  error. 

Beadt,  for  the  defendant. 
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TuRLET,  J.,  delivered  the  opinion  of  the  Court.  —  This  is  an  action  of 
trespass  with  force  and  arms,  brought  by  Kincheon  Matthews  against  Jesse 
W.  Mosley,  to  recover  damages  for  an  assault  and  battery  committed  by  the 
defendant  upon  him  by  shooting  him.  To  this  action  the  defendant  filed 
the  plea  of  not  guilty,  upon  which  issue  was  taken ;  but  at  a  subsequent 
term  he  obtained  leave  to  withdraw  this  plea,  and  file  a  special  plea  of  son 
assault  demesne^  to  which  the  plaintiff  specially  replied  what  in  substance 
is  the  replication  "  de  injuria  sud  proprid  absque  tali  causa ; "  to  this 
replication  the  defendant  demurred. 

The  cause  was  continued  from  term  to  term,  till  May,  1836,  when  it  was 
submitted  to  a  jury  in  the  Circuit  Court  of  Coffee  county,  who  were  sworn 
to  try  the  issues  joined  between  the  parties,  and  who  returned  a  verdict 
that  they  found  the  issues  in  favor  of  the  plaintiff  and  assessed  his  dam- 
ages to  the  sum  of  $300,  upon  which  verdict  the  Court  gave  judgment 
for  the  plaintiff,  from  which  the  defendant  prosecuted  an  appeal  to  this 
court. 

Can  the  judgment  of  the  Circuit  Court  be  sustained  ? 

We  think  not ;  there  is  no  issue  for  a  jury  to  try.  The  [580]  Court, 
therefore,  had  no  power  to  impanel  a  jury,  and  any  judgment  rendered 
upon  their  verdict  is  a  nullity. 

It  is  true  that  this  court  has  often  said  that  the  want  of  a  similiter  will 
be  aided  after  a  verdict,  but  to  say  that  the  want  of  a  plea  or  issue  tendered 
would  be  aided  by  the  verdict  would  be  to  go  further  than  has  ever  been 
asked,  or  can,  with  a  due  regard  to  the  preservation  of  forms  of  practice,  be 
reasonably  expected. 

But  it  is  contended  that,  although  we  must  reverse  the  judgment,  yet 
we  can,  by  virtue  of  the  power  given  us  to  render  such  judgment  as  the 
court  below  ought  to  have  rendered,  now  determine  the  question  arising 
upon  the  demurrer,  and  give  final  judgment  between  the  parties. 

We  do  not  think  so.  Holding,  as  we  do,  that  the  verdict  of  the  jury, 
and  judgment  thereon,  is  a  nullity,  the  case  of  course  stands  as  if  no  such 
step  had  been  taken  in  it ;  and  the  demurrer  not  having  been  disposed  of, 
there  has  been  no  final  judgment  in  the  court  below,  and  the  case,  for  this 
cause,  must  be  remanded.  But  even  supposing  that  the  judgment  of  the 
Circuit  Court  could  be  considered  as  final,  still  no  judgment  could  be  given 
here,  because  no  damages  have  been  assessed,  which  can  be  recognized  by 
the  Court  as  the  basis  of  a  judgment,  there  having  been  no  jury  legally 
impanelled  by  the  Court  to  ascertain  the  same. 

We,  therefore,  remand  the  case  to  the  Circuit  Court  of  Coffee  county, 
with  instructions  to  determine  the  questions  arising  upon  the  demurrer  to 
the  replication ;  and  if  they  should  be  decided  in  favor  of  the  plaintiff,  then 
to  impanel  a  jury  of  inquiry  to  assess  the  damages,  unless  upon  applica- 
on  amendments  shall  be  allowed,  by  which  an  issue  or  issues  of  fact  may 
be  made  up  upon  the  merits  of  the  case. 
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Nashville.    December  Term,  1888. 
RICHMOND  V.  CRUDUP. 

[581]  Fraud.  DisUndion  between  absolute  tale  and  attignment  qfoontumabU  artklet  to  secure 
ddfts.  An  assigoment  of  articles  congamable  in  the  using  to  secure  the  payment  of  a  debt 
is  fraudulent />er  te  if  the  deed  stipulate  that  the  debtor  shall  retain  the  possession  and  use 
of  them.  But  a  reservation  by  the  vendor,  with  the  purchaser's  consent,  of  the  possession 
and  use  of  articles  absolutely  sold,  though  they  are  consumable  in  the  ose,  is  only  a  badge 
of  fraud.    8  Yer.  602;  4  Id.  641 ;  8  Id.  419. 

Trover  in  Wilson  Circuit  Court  by  Daniel  Richmond  against  James 
Thomas  for  a  horse  and  mare.  The  action  was  commenced  on  the  29th  of 
August,  1836.  At  November  term,  the  death  of  Thomas  was  suggested, 
and  a  scire  facias  awarded  to  revive  the  suit  against  John  Crudup,  his  ad- 
ministrator, to  whom  the  scire  facias  was  made  known  on  the  7  th  of  Feb- 
ruary, 1837 ;  and  the  cause  was  tried  before  his  Honor  Judge  Dillahuntt, 
and  a  jury  of  Wilson,  at  June  term,  1838.  The  defendant  had  a  verdict, 
apd  the  plaintiff's  motion  for  a  new  trial  being  overruled,  and  judgment 
rendered  upon  the  verdict,  the  plaintiff  tendered  exceptions  to  the  opinion 
of  the  Court,  which  were  signed,  and  the  plaintiff  appealed  in  error.  The 
bill  of  exceptions  does  not  set  out  the  evidence,  but  only  so  much  of  the 
opinion  of  his  Honor  as  the  plaintiff  considered  erroneous ;  and  that  is 
recited  in  the  opinion  of  this  court. 

Caruthers,  for  the  plaintiff  in  error,  said  that  the  only  point  for  the 
consideration  of  the  Court  was  whether  the  charge  of  the  circuit  judge  de> 
clares  the  law  correctly. 

That  vexed  question,  upon  which  the  discussions  both  in  England  and 
America  have  been  so  conflicting,  that  is,  whether  the  possession  of  personal 
property  by  the  vendor,  or  person  conveying  in  trust  or  by  mortgage,  is 
fraud  in  law,  or  on\j  primd  facie  evidence  of  fraud,  was  at  length  settled 
by  this  court  in  Callen  v,  Thompson,  3  Ter.  475.  In  that  case  the  law  is 
declared  to  be,  that  such  remaining  in  possession  by  the  vendor  is  only  a 
sign  or  circumstance  of  fraud,  liable  to  explanation  by  the  vendee. 

In  the  case  of  Darwin  v.  Handley,  3  Yer.  502,  it  is  decided  that,  in  a  case 
where  property  is  conveyed  to  a  creditor  for  the  purpose  of  securing  his 
debt,  and  the  same  is  left  in  the  [582]  possession  of  the  debtor,  it  is  fraud- 
ulent jonmc^ybote  if  the  property  be  of  a  nature  not  consumable  by  its  use; 
but,  if  any  of  the  articles  contained  in  the  deed  be  consumable  in  their  use, 
the  court  say,  ^'  it  would  be  a  badge  of  fraud  so  strong  as  to  be  almost  con- 
clusive, not  as  a  matter  of  law,  but  of  fact  with  the  jury,  that  the  deed  was 
fraudulent ; "  p.  505.  So,  in  this  case,  even  where  the  property  was  con- 
veyed to  indemnify  a  surety  against  a  liability  for  his  principal,  the  Court 
did  not  go  so  far  as  to  decide  that  the  possession  and  use  of  consumable 
articles  was  a  fraud  per  se  or  fraud  in  law. 
440 


BIGHHOND  V.  CBUDUP.  582,  588 

In  Sommerville  &  Crutcher  v.  Horton,  4  Yer.  541,  the  Court  has  gone  so 
far  as  to  declare  that  a  deed  of  trust  upon  articles  which  are  exhausted  in 
their  use,  where  the  possession  and  use  is  by  the  face  of  the  deed  secured 
to  the  debtor,  is  fraudulent  against  creditors  or  purchasers ;  but  I  do  not 
understand  them  to  have  decided  in  this,  or  any  other  case,  that  such  would 
be  the  law  where  the  deed  has  no  such  provision,  let  the  facts  turn  out  in 
the  proof  as  they  may. 

In  Simpson  v.  Mitchell,  8  Ter.  419,  the  doctrine  laid  down  in  Darwin  v. 
Handley,  and  Sommerville  v.  Horton,  is  again  reiterated. 

James  Campbell,  for  defendant. 

Reese,  J.,  delivered  the  opinion  of  the  Court  —  In  so  much  of  the  charge 
of  the  Circuit  Court  as  is  set  forth  in  the  bill  of  exceptions,  there  aria  two 
propositions. 

1.  That  upon  the  absolute  sale  of  personal  property,  where  possession 
neither  accompanies  nor  follows  the  sale,  that  circumstance  does  not  con- 
stitute the  transaction  a  fraud  in  law,  but,  although  strongly  indicative  of 
fraud,  it  is  susceptible  of  explanation  ;  and,  2.  Where  there  is  an  absolute 
sale  of  several  articles,  some  of  which  are  consumable  in  their  nature,  such 
as  meat,  com,  fodder,  &c.,  and  possession  in  like  manner  neither  accompa- 
nies nor  follows  the  sale ;  but  they  remain  in  the  possession  of  the  vendor, 
upon  an  arrangement  and  understanding  with  the  vendee  that  the  former 
might  use  such  consumable  article,  such  arrangement  and  understanding 
would  make  the  entire  sale  fraudulent  in  law. 

This  latter  proposition  is  alleged  to  be  erroneous,  and  the  [683]  counsel 
for  the  plaintiff  below  admits  it  to  be  so,  if  the  Court  is  to  be  understood 
as  speaking  of  an  agreement  or  understanding  distinct  from  and  subsequent 
to  the  sale.  But  they  insist  that  the  Circuit  Court  intended  an  agreement 
or  understanding  which  constituted  one  of  the  terms  of  the  very  sale  itself. 

We  do  not  understand  the  charge  in  this  sense.  Both  propositions  re- 
late to  an  absolute  sale,  and  to  the  effect  of  the  possession  continuing  with 
the  vendor. 

In  a  case  where  none  of  the  articles  are  in  their  nature  consumable,  such 
possession  is  a  badge  of  fraud,  says  the  Court ;  but  when  a  portion  of  the 
articles  are  in  their  nature  consumable,  and  the  possession  continues  with 
the  vendor,  and  the  vendee  agrees  or  consents  that  the  consumable  articles 
may  be  used  by  the  vendor,  this  makes  the  entire  sale  void  in  law. 

If  it  were  one  of  the  terms  of  the  contract  of  sale  that  certain  consumable 
articles  should  remain  with  the  vendee  and  be  used  by  him,  it  would  be  a 
solecism  in  language  to  call  such  transaction  an  absolute  sale ;  for,  even  as 
between  vendor  and  vendee  themselves,  such  articles  would  not  in  fact 
have  been  sold  at  all. 

Understanding  the  charge  as  we  do,  and  as  we  think  the  jury  must  have 
understood  it,  we  deem  it  erroneous.    The  cases  of  Darwin  v.  Handley, 
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3  Yer.  502 ;  Sommerville  v.  Horton,  4  Yer.  541 ;  Simpson  v,  Mitchell,  8 
Yer.  419,  and  a  case  at  the  present  term  of  this  court,  Trabue  v.  Willis/ 
decide  that,  where  an  assignment  by  deed  is  made  to  secure  [584]  a  cred- 
itor, and  articles  consumed  by  the  use  of  them  are  included,  and  there  is  a 
reservation  of  the  possession  and  use  of  the  property,  such  reservation  of 
consumable  articles  manifests  the  intention  of  the  parties  not  to  have  been 
bond  fide  ;  and  such  deed  is,  on  that  ground,  held  to  be  fraudulent  in  lavr. 

But  if  a  party  purchase  property  absolutely,  at  a  fair  and  full  price,  and 
leave  it  in  possession  of  the  vendor,  this,  although  a  strong  circumstance 
of  fraud,  is  subject  to  be  explained,  even  although  some  of  the  articles  so 
left  in  the  possession  of  the  vendor  were  consumable  in  the  use,  and  after 
the  sale  the  vendee  agreed  that  they  might  remain  and  be  used. 

Let  the  judgment  be  reversed,  and  a  new  trial  be  had,  and  the  law  on 
such  trial  be  charged  as  in  this  opinion. 

^  TsiLBUB  V.  Willis.  — Fraud.  AMognmeni  of  coruumable  articles  to  secure  a  debt. 
If  it  be  stipulated,  in  an  assignment  to  secure  debts,  that  the  assignor  shall  have  the 
use  and  possession  of  consumable  articles  embraced  in  the  deed,  the  assignment  is 
void,  though  he  do  not  in  fact  use  those  articles,  but  they  are  afterwards  sold,  and  the 
proceeds  applied  to  the  payment  of  his  debts.     [Ace.  Sugg  v.  Tilman,  2  Sw.  211.] 

In  this  case,  which  was  an  appeal  from  the  Chancery  Court  at  Winchester,  a  dis- 
tinction was  attempted  between  it  and  those  cited  by  the  Court,  upon  the  ground  that 
the  consumable  articles,  the  use  of  which  had  been  reserved  to  the  debtor  in  the 
deed,  had  not,  in  point  of  fact,  been  used  by  him,  but  had  been  sold,  and  the  proceeds 
applied  towards  the  payment  of  one  of  his  debts.  For  the  purpose  of  preserving  the 
answer  given  by  the  Court  to  this  distinction,  so  much  of  the  opinion  of  Judge  Grbew 
as  relates  to  that  point  is  here  reported.  After  disposing  of  several  other  questions 
which  had  been  raised  in  the  cause,  his  Honor  proceeded :  — 

The  only  remaining  question  is,  whether  the  deed  of  trust  is  fraudulent.  And  we 
think  it  is.  It  conveys  a  large. amount  of  personal  property,  and  among  other  things 
a  quantity  of  com  oindL  fodder ;  and  there  is  a  stipulation  that  A.  F.  Willis  is  to  have 
the  use  and  possession  of  the  property  until  he  should  make  de&ult  of  payment. 
This  stipulation  for  the  use  of  such  articles  as  com  and  fodder  (necessarily  consuma- 
ble in  the  use)  makes  the  deed  fraudulent  upon  its  &ce  by  its  very  terms.  Darwin 
V.  Handley,  8  Yer.  608 ;  Crutcher  v.  Horton,  4  Yer.  641.  It  is  true  the  fraud  is  denied 
in  the  answers,  and  it  is  said  that  these  consumable  articles  were  not  in  fact  consumed 
by  A.  F.  Willis,  but  were  sold,  and  the  proceeds  applied  to  the  payment  of  the  debts 
mentioned  in  the  deed.  If  this  were  true  it  could  not  restore  the  deed,  and  give  it 
legal  vigor,  when  the  law  had  pronounced  it  void.  If  it  was  made  to  hinder  and  delay 
creditors,  it  is  void ;  and  that  it  may  not  have. had  this  effect  in  fact,  cannot  make  it 
valid.  Otherwise,  its  validity  or  invalidity  would  depend,  not  upon  the  intention  of 
the  parties  as  proved  to  exist,  or  as  shown  by  the  terms  of  the  deed,  but  upon  the 
manner  in  which  the  property  should  be  afterwards  treated. 

Taul  and  Meigs,  for  complainants. 

Jambs  Campbell,  for  defendant. 
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[585]  CoNSTiTDTioNAL  Law.  Porticutar  and  general  lotos.  The  legislature  may,  by  a 
panticular  law,  prescribe,  as  a  duty,  the  doing  of  certain  acts,  which,  if  done  without  such 
authority,  would  be  indictable  by  the  general  law. 

Samb.  Utury.  The  Act  of  1826,  c.  63,  making  it  the  duty  of  the  Bank  of  the  State  of  Ten- 
nessee to  loan  the  depreciated  notes  of  the  Nashville  Bank,  to  be  repaid  in  par  funds,  is 
constitutional ;  and  an  action  upon  a  security  executed  for  notes  so  loaned  cannot  be 
resisted  by  the  plea  of  usury. 

Qfuerty  whether  the  amended  Constitution  has  left  this  power  to  the  legislature?  Art.  11,  §  7, 
[This  queiy  is  of  the  Reporter,  not  the  Court.] 

In  order  to  prevent  the  depreciation  of  the  Nashville  Bank  paper,  the 
legislature,  by  the  Act  of  1826,  c.  41,  provided  that  the  notes  of  that  in- 
stitntion  and  its  branches  should  be  received  at  par  from  the  purchasers  of 
Hiwassee  academy  and  college-lands,  and  in  payment  of  one^^half  of  all 
loans  and  calls  upon  loans  made  by  the  Bank  of  the  State  of  Tennessee. 

It  was  foreseen  that  this  bank,  by  these  means,  would  become  possessed 
of  the  depreciated  notes  ;  and,  among  other  means  of  making  them  availa- 
ble, provided  by  the  fourth  section  of  the  act,  the  directors  were  empowered 
to  reloan  them  at  six  or  twelve  months,  or  for  the  shortest  time  and  on  the 
best  terms  practicable,  payable  in  sound  funds,  bearing  an  interest  of  six 
per  cent.  The  directors,  moreover,  were  vested  with  a  discretionary  power 
for  converting  the  depreciated  paper  into  sound  funds. 

One  of  the  modes  adopted  for  this  purpose  was  to  loan  the  notes  in  their 
possession  to  the  debtors  of  the  Nashville  Bank,  to  enable  them  to  liquidate 
their  liabilities  to  that  institution ;  and  the  effect  ^  of  this  process  was,  of 
coarse,  the  same  as  allowing  the  Nashville  Bank  to  redeem  its  notes  by 
assigning  to  the  State  Bank  its  customers'  paper,  —  thus  transferring  their 
liabilities  from  one  bank  to  the  other. 

The  plaintiff  in  error,  Burton,  was  one  of  those  customers ;  and  he  bor- 
rowed from  the  State  Bank  an  amount  of  Nashville  Bank  notes,  now  de- 
preciated, equal  to  his  debt  to  the  Nashville  Bank,  with  which  he  paid  that 
debt  at  par.  To  secure  the  repayment  of  the  money  thus  bon*owed  from 
the  State  Bank,  he  gave  his  bills  single,  which  were  executed  to  [586] 
a  friend,  by  whom  they  were  indorsed  to  another  friend,  who  indorsed  them 
to  the  bank.  These  bills  were  renewed  from  'time  to  time  till  the  1st  of 
April,  1834,  when -two  bills  were  given  :  one  of  them  for  $1362.50,  paya- 
ble at  twelve  months  to  William  Ledbetter,  or  order,  at  the  office  of  dis- 
count and  deposit  of  the  Bank  of  the  United  States  at  Nashville,  indorsed 
by  Ledbetter  and  Samuel  Anderson ;  the  other  for  $1400,  payable  the  Ist 
of  December,  1834,  indorsed  as  the  first 

In  the  mean  time  the  legislature  passed  the  Act  of  1827,  c  64,  whereby 
all  the  capital  and  interest  of  the  State  Bank,  with  a  certain  exception,  and 
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all  moneys  then  in  it,  &c.,  were  appropriated  to  the  encoaragement  and  sup- 
port of  common  schools  for  ever.  The  reformed  Constitution  of  1834,  art 
11,  §  10,  ordained  that  the  common-school  fiind  should  remain  a  perpetual 
fund,  and  that  the  General  Assembly  should  appoint  a  board  of  commission- 
ers, who  should  have  the  general  superintendence  of  said  fund.  In  com- 
pliance with  this  provision,  the  legislature,  by  the  Act  of  1836,  c.  23, 
constituted  the  treasurer  of  the  State,  the  comptroller  of  the  treasury,  and 
an  executive  officer  to  be  called  the  superintendent  of  public  instruction, 
a  body  politic  and  corporate,  by  the  name  and  style  of  the  board  of  com- 
mbsioners  of  common  schools  for  the  State  of  Tennessee,  to  have  perpet- 
ual succession,  &c.,  but  to  be  subject,  nevertheless,  to  legislative  modifica- 
tion, alteration,  or  repeal. 

The  aforesaid  bills  of  the  plaintiff  in  error,  Burton,  remaining  unpaid, 
came  into  the  hands  of  this  board ;  who,  on  the  7th  of  January,  1837, 
sued  him  and  his  indorsers  thereupon,  in  debt,  in  Davidson  Circuit  Court 
They  pleaded  payment ;  and,  being  at  issue  upon  that  plea,  it  was  .submit- 
ted to  the  Court  upon  an  agreed  case,  of  which  the  foregoing  is  the  sub- 
stance, whether  the  contract  between  them  and  the  State  Bank  was  usurious 
or  not  ? 

If  the  Court  should  be  of  opinion  in  the  negative,  the  board  were  to 
have  judgment  for  the  principal,  interest,  &c.,  after  all  just  credits.  Burton 
having  paid  some  part  of  one  of  the  bills.  And  if  the  Court  should  hold 
said  contract  usurious,  the  causes  were  to  remain  open  until  it  should  be 
ascertained,  [587]  by  agreement  or  the  finding  of  a  jury,  what  amount 
was  due  the  plaintiff. 

At  May  term,  1838,  without  previously  obtaining  from  the  Court  any 
opinion  upon  the  question  submitted,  the  causes  were  brought  to  trial  be- 
fore his  Honor  Judge  Bucks  and  a  jury  of  Davidson,  and  the  plaintiff 
had  a  verdict  for  principal  and  interest ;  and  his  Honor,  being  of  opinion 
that  the  contract  was  not  usurious,  gave  judgment  accordingly;  from 
which  judgment  the  defendants  appealed  in  error. 

F.  B.  Fogg,  for  the  plaintiffs  in  error. 

Trimble,  for  the  defendant  in  error,  said :  1.  Upon  the  ground  that  the 
contract  between  Burton  and  others  and  the  Nashville  Bank  was  not  in 
itself  usurious,  it  is  denied  that  this  contract  is  usurious.  An  usurious 
contract  is  one  in  which  a  higher  rate  of  interest  than  is  allowed  by  law  is 
directly  or  indirectly  contracted  for.  The  effect  of  the  contract  between 
these  parties  was  simply  to  shift  a  debt  which  Burton  owed  the  Nashville 
Bank  from  that  bank  to  the  State  Bank,  giving  him  further  time  for  the 
payment  thereof,  at  the  rate  of  six  per  cent. 

The  State  Bank  received  the  National  Bank  bills  at  par,  and  paid  them  to 
Burton  at  par,  made  a  contract  for  legal  interest  only,  and  will  receive 
nothing  beside  the  legal  interest.  Burton  borrowed  money  of  the  Nash- 
ville Bank  at  a  time  when  her  notes  were  at  par ;  the  debt  became  due  at  a 
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time  when  her  notes  were  under  par ;  that  debt  was  paid  by  the  Nashville 
Bank  notes,  which  Burton  received  from  the  State  Bank  dollar  for  dollar. 
He  loses  nothing  by  the  contract,  True,  he  might  have  bought  Nashville 
Bank  bills  at  some  twenty  per  cent  discount,  and  paid  his  debt  at  the  Nash- 
ville Bank,  by  which  he  would  have  made  as  much  at  the  expense  of  the 
Nashville  Bank  as  he  complains  has  been  made  at  his  expense. 

This  case  is  clearly  distinguishable  from  the  case  of  the  Nashville  Bank 
V,  Grundy  and  Hays.  In  that  case,  for  aught  that  appeared  in  the  proof, 
the  jury  were  bound  to  find,  and  the  Court  to  believe,  that  the  defendant, 
Lanier,  must  lose,  by  as  much  as  the  bills  he  received  were  below  par,  some 
extravagant  sum,  as  will  appear  from  Judge  C.'s  [688]  calculation.  In 
the  case  now  under  consideration,  the  facts  agreed  and  stated  are  such  that 
this  court  cannot  but  see  that  the  State  Bank  can  make  only  legal  interest 
Burton  can  lose  nothing,  unless  he  calls  it  a  loss  to  have  had  the  time  of 
payment  extended  at  the  rate  of  six  per  cent  He  only  did  not  make 
what  by  buying  the  Nashville  Bank  bills  he  might  have  made. 

But  if  this  case  were  not  distinguishable  from  the  case  before  men- 
tioned, I  have  heard  that  case  questioned  and  disapproved  of  by  very  emi- 
nent members  of  the  bar. 

2.  If  this  were  a  case  of  usury  within  the  principle  of  the  decisions  in 
1  Yer.  248,  444,  certain  statutes  of  the  Greneral  Assembly,  under  which 
this  contract  was  made  and  entered  into  by  the  respective  parties,  author- 
ized and  legalized  this  particular  contract,  and  all  others  of  the  same  class. 
An  Act  to  prevent  the  depreciation  of  Nashville  Bank  paper,  passed  Dec. 
11,  1826,  c.  41,  §  4,  in  so  many  words  required  and  authorized  this  con- 
tract 

This  act  I  take  to  be  entirely  conclusive  upon  the  question  of  usury,  if 
it  does  not  confiict  with  the  Constitution  of  the  United  States,  or  Con- 
stitution of  Tennessee. 

If  contrary  to  any  particular  principle  of  constitutional  law,  it  must  be 
that  which  inhibits  the  passage  of  any  partial  law. 

This  is  not  a  partial  law.  Nashville  Bank  paper  was  in  circulation 
throughout  the  State,  and  making  a  very  large  part  of  the  circulating 
medium.  This  act  had  in  contemplation  the  benefit  of  all  who  had  such 
paper,  by  preventing  its  depreciation.  Again,  a  portion  of  it  was  made 
to  operate  to  the  benefit  of  all  such  as  had  dealings  with  the  Nashville 
Bank,  and  this  possibly  included  every  man  in  the  community.    2  Yer.  266. 

It  may  be  said  to  be  partial  in  this,  that  it  authorized  the  State  Bank  to 
do  that  which  a  citizen  would  not  have  done :  it  authorized  the  bank  to 
take  one  rate  of  interest ;  the  citizen,  another  and  lower  rate. 

But  the  State  Bank  was  the  exclusive  property  of  the  State,  conducted 
by  its  own  agents ;  and  reserving  a  higher  rate  of  interest  to  it  was  doing 
nothing  more  than  has  always  [589]  been  allowed  to  banks.  This  power 
has  never  been  questioned.    The  Union  and  Planters'  Bank  now  by  their 
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charters  take  a  higher  rate  than  is  permitted  a  citizen,  and  yet  the  power 
and  right  have  never  been  questioned. 

TuRLEY,  J.,  delivered  the  opinion  of  the  Court  —  In  the  year  1826,  the 
legislature  of  this  State  passed  an  act  to  prevent  the  depreciation  of  Nash- 
ville Bank  paper,  bj  which  provision  was  made  that  the  notes  of  the 
Nashville  Bank  and  its  branches  should  be  received  at  par  by  the  State  in 
payment  of  debts  due  from  purchasers  of  Hiwassee  and  Academy  lands, 
and  also  in  payment  of  one-half  of  any  debt  due  to  the  Bank  of  the  State 
of  Tennessee. 

This  statute  makes  it  the  express  duty  of  the  directors  of  the  Bank  of 
the  State  of  Tennessee  to  loan  out  said  money,  as  fast  as  it  might  be 
received,  for  the  shortest  time,  and  upon  the  best  terms  practicable,  to  be 
repaid  in  sound  or  par  funds.     Session  Acts  of  1826. 

Under  the  provisions  of  this  statute,  the^  plaintiff  in  error,  Burton,  who 
was  a  debtor  to  the  Nashville  Bank,  borrowed  the  sum  now  sued  for  in 
Nashville  Bank  paper,  and  with  it  paid  his  debt  to  the  Nashville  Bank ;  and 
he  now  asks  to  be  protected  against  the  payment  of  the  principal  sum  thus 
borrowed,  upon  the  ground  that,  at  the  time  the  transaction  took  place,  Nash- 
ville Bank  paper  was  greatly  depreciated,  and  the  contract  therefore  usurious. 

It  may  be  observed  that  this  application  comes  with  a  bad  grace.  A 
debt  has  been  contracted  with  the  Nashville  Bank,  when  its  paper  was  at 
par,  and  this  debt  was  discharged  by  the  money  borrowed  from  the  Bank 
of  the  State  at  par,  and  no  loss  whatever  was  sustained  by  the  transaction. 
Nothing,  then,  but  strict  law  would  justify  us  in  reversing  the  judgment  of 
the  court  below.  This,  it  is  said,  is  to  be  found  in  the  decisions  of  this 
court  in  the  cases  of  the  Nashville  Bank  v.  Hays,  and  Grundy  &  Lawrence 
V,  Morrison,  1  Yer.  243,  444 ;  these  cases  determine  that  a  loan  of  paper 
money  greatly  depreciated,  to  be  repaid  in  sound  funds,  is  usurious. 

Without  questioning  the  authority  of  these  cases,  we  do  not  think  them 
applicable  to  the  one  now  under  [580]  consideration.  The  Act  of  1k26, 
as  we  have  seen,  authorized  and  required  the  directors  of  the  Bank  of  the 
State  to  loan  out  Nashville  Bank  paper  to  be  repaid  in  par  funds,  when  it 
could  be  done. 

The  legislature  certainly  had  the  power  to  pass  this  law,  and  it  clearly 
makes  that  lawful,  which  otherwise  might  have  been  unlawful  under  the 
decisions  before  referred  to.  It  would  involve  an  absurdity  to  say,  that  the 
legislature  had  required  the  directors  of  the  State  Bank  to  perpetrate  a 
crime,  for  which  they  might  be  indicted,  and  this  would  be  the  consequences 
of  a  decision  pronouncing  a  loan  of  Nashville  Bank  paper,  under  the  pro- 
visions of  the  Act  of  1826,  usurious. 

We  are  therefore  of  the  opinion,  that  the  contract  is  legal,  and  that  the 
plaintiffs  in  error  have  no  cause  of  complaint  against  the  judgment  of  the 
Circuit  Court,  which  must  be  affirmed. 
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Executor  amd  Administrator.  What  is  asteU — not  a  bond  of  indemnity.  Neither  a 
bond  of  indemnity  given  to  a  teAtator,  nor  a  judgment  recovered  by  him  thereupon,  is 
assets  in  the  hands  of  his  ezecntor,  except  to  be  applied  to  the  purpose  of  the  indemnity ; 
and  a  bill  by  his  residuaiy  legatees  against  his  executor  to  compel  him  to  account  for  such 
judgment  on  the  ground  that,  with  due  diligence,  it  might  have  been  collected,  will  not  be 
entertained.  But  the  executor  will  be  compelled  in  equity  to  distribute  to  the  residuary 
legatees  any  part  which  he  may  have  collected  of  such  judgment,  and  which  remains  in 
his  hands  unclaimed  by  the  person  against  whose  demand  the  indemnity  was  given. 

Same.  Devatiavit  by  eomprommng  debL  If  an  executor  or  administrator  compromise  or 
compound  with  the  obligor  in  a  bond  of  indemnity  given  to  the  deceased,  such  compromise 
or  compounding  would  not  be  sustained  to  the  prejudice  of  the  party  against  whom  the 
indemnity  was  given.    Williams  on  Executors,  1107, 1108. 

Chascebt.  Injunction  againtt  bond  of  indemnity.  Equity  will  eiyoin  the  enforcing  of  a 
bond  of  indemnity  unless  the  demand  against  which  it  was  given  has  been  or  is  about  to 
be  enforced. 

On  the  25th  of  January,  1800,  Daniel  Elam,  the  ancestor  of  the  parties, 
entered  into  a  written  contract  with  James  McHenry,  then  secretary  of 
war,  for  the  purpose  of  furnishing  [591]  rations  or  supplies  for  the  troops 
of  the  United  States  in  the  State  of  Georgia ;  and  on  the  same  day  he 
gave  his  bond,  with  two  sureties,  in  the  penalty  of  $10,000,  conditioned  for 
the  performance  of  all  the  duties  required  in  the  contract,  and  to  account 
to  the  United  States  for  all  sums  .of  money  advanced  to  him  by  the  United 
States,  to  enable  him  to  furnish  the  supplies,  by  way  of  set-off  against  the 
amount  of  such  supplies,  and  to  repay  the  surplus  to  the  United  States  on 
the  expiration  of  the  term  of  the  contract,  together  with  interest  at  six  per 
cent  from  the  expiration  of  said  term. 

Two  days  afterwards,  he  took  from  Solomon  and  Charles  6.  Ellis  a  bond 
in  the  penalty  of  $10,000,  reciting  the  above  facts,  and  that  said  Solomon 
had  undertaken  to  transact  all  the  business  which  became  the  duty  of  the 
contractor  for  the  State  of  Georgia,  and  for  so  doing  to  receive  all  the 
perquisites  and  emoluments  which  should  or  ought  to  be  derived  in  virtue 
of  said  contract,  and  conditioned,  *'  that  if  said  Solomon,  his  heirs,  &c., 
should  keep  and  save  harmless  said  Daniel  Elam,  his  heirs,  &&,  from  all 
suits,  plaints,  and  also  from  all  damages  which  might  or  should  accrue  or 
be  sustained  by  said  Daniel,  his  heirs,  &c.,  in  virtue  or  in  pursuance  of  the 
above  recited  bond  and  contract,  then  this  obligation  to  be  void,  otherwise 
to  be  of  full  force." 

On  the  6th  of  February,  1801,  Daniel  Elam,  pursuant  to  the  contract, 
was  paid  by  James  Powell,  collector  of  the  port  of  Savannah,  $27,079.49, 
which  money,  being  one  of  the  perquisites  or  emoluments  of  the  contract 
for  supplying  the  troops,  was  received  by  said  Solomon  Ellis. 
^  On  the  9th  of  February,  1802,  the  United  States  sued  Daniel  Elam  in  the 
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District  Court  of  Georgia,  by  petition  and  summons,  stating  in  the  petitton 
that  he  had  received  the  said  sum  of  money ;  that  he  had  undertaken  to 
account  for  it,  which  he  neglected  and  refused  to  do.  And  on  the  8th  May, 
1804,  they  recovered  judgment  for  $31,495.49,  debt  and  damages. 

On  the  4th  of  July,  1804,  Daniel  Elam  sued  the  Ellises,  on  their  bond 
of  indemnity,  in  the  Superior  Court  of  Columbia  county,  Georgia ;  and  at 
February  term,  1806,  recovered  judgment  against  them  for  said  $31,495.49, 
he  [592]  having  remitted  the  damages  found  by  the  jury  of  $3,779.44. 
A  ji.  fa.  was  issued  on  this  judgment,  March  4,  1806,  which  on  the  1st  of 
April  was  levied  on  275  acres  of  land,  which  being  claimed  by  Thomas 
Cobb,  the  levy  was  withdrawn ;  and,  on  the  4th  of  August,  it  was  levied  on 
a  still  and  cap,  which  were  sold  Oct.  7,  1806,  for  $13,  and  then  the  JL  fa. 
was  returned,  —  "  No  property  found.*' 

On  the  judgment  against  Elam,  the  United  States  issued  fi.  fas.  from 
Nov.  20,  1805,  to  Feb.  20,  1813,  on  which  last  is  this  return,  — '<i^u& 

■ 

bona.     John  Eppinger,  M.  D.  G.     November  9,  1813." 

On  the  5th  of  February,  1829,  Daniel  Elam  died  in  Rutherford  county, 
Tennessee,  having  made  his  last  will,  appointing  the  defendant  his  executor, 
who  qualified  as  such  on  the  16th  of  February,  1829.  In  the  will  no 
mention  is  made  of  the  judgment  against  the  Ellises. 

On  the  12th  of  December,  1836,  the  complainants  filed  this  bill  against 
Elam  and  A.  Ellis,  and  at  the  return  of  the  suhpcencLy  February  term,  1837, 
their  amended  bill,  charging  that  the  defendant  had  compromised  with 
Alfred  Ellis,  the  son  and  only  heir  of  Charles  G.  Ellis,  for  the  sum,  as 
defendant  admits,  says  the  amended  bill,  of  $1200,  giving  up  the  demand 
of  said  judgment;  and  that  said  Alfred  colluded  with  the  defendant  to 
keep  said  compromise  concealed  from  complainants ;  that  said  Charles  G. 
Ellis,  or  his  estate,  was  amply  able  to  pay  the  whole  amount  of  said  judg- 
ment, which  fact  was  well  known  to  defendant ;  praying  for  an  account, 
and  a  decree  that  defendant  might  be  compelled  to  pay  said  judgment, 

Elam's  answer  states  that  in  the  winter  of  1829-30,  he  went  to  Cape 
Girardeau  county,  where  Charles  G.  and  Alfred  P.  Ellis,  his  son,  resided, 
said  Solomon  being  then  dead,  and,  taking  advice  of  a  lawyer,  was  told  he 
could  not  collect  the  judgment  against  said  Charles  G.,  who  threatened  that, 
if  he  attempted  it,  he  would  give  information  to  the  government,  and  cause 
the  collection  of  the  judgment  against  Daniel  Elam;  that  under  these 
circumstances  he  did  compromise  with  them,  and  received  in  full  satisfaction 
of  the  judgment  against  Solomon  and  C.  G.  Ellis,  the  two  notes  of  said 
Charles  G.  and  [593]  Alfred  P  Ellis,  one  for  $600,  payable  Nov.  1, 1830, 
and  the  other  for  $500,  payable  Nov.  1,  1831 ;  that  on  the  10th  August, 
1832,  he  received  payment  of  the  first  note,  and  $47.50  of  the  second, 
which  remains  unpaid  except  said  payment ;  that  said  Ellises  lived  together 
in  the  same  house ;  that  all  the  property  they  had  belonged  —  by  common 
448 


MOLLOT  t;.  ELAM.  593,  594 

repute  —  to  Alfred  P.,  who  seemed  to  be  worth  from  fifteen  to  twenty 
thousand  dollars. 

There  was  proof  taken  by  the  complainants,  showing  that  the  estate  of 
Charles  G.  Ellis,  in  Missouri  and  elsewhere,  was  considerable ;  and,  there- 
fore, that  the  defendant  might  easily  have  collected  a  greater  amount  of  the 
judgment  than  he  had  reported  he  had  done.  But  it  is  unnecessary  to  repeat 
the  testimony,  because  the  question  debated  and  decided  in  this  court  was, 
—  whether  the  judgment  recovered  by  Daniel  £lam  against  the  Ellises  was 
assets  at  all. 

Ready,  for  the  complainants,  insisted  that  the  judgment  against  Solomon 
and  Charles  G.  Ellis  is  conclusive  against  the  parties.  Tl)e  record  shows  that 
both  parties  were  in  court ;  the  judgment,  therefore,  cannot  be  re-examined 
by  a  court  of  equity  here.  Winchester  v.  Evans,  Cooke,  420 ;  Lawrence  v. 
Roberts,  2  Tenn.  286  ;  Mills  v.  Duryee,  7  Cranch,  487. 

Appellant  is  liable  unless  he  prove  the  insolvency  of  Solomon  and  Charles 
G.  Ellis.     Cartwright  v.  Cartwright,  4  Hay.  134. 

The  inventories  in  the  record  are  conclusive  as  to  the  solvency  of  Charles 
G.  Ellis. 

Appellant  was  guilty  of  a  devastavit  by  compromising  and  releasing  the 
judgment,  and  is  liable  for  the  whole  debt.  Toller  on  Executors,  425-482 ; 
9  Petersdorff 's  Abridgment,  361.  Title,  Executor,  Devastavit,  note  X ; 
7  Johns.  404. 

He  took  the  note  payable  to  himself,  and  is  therefore  liable.  Toller, 
425. 

F.  B.  FoGO  and  Meigs,  for  the  defendaat,  argued  that  if  an  executor 
find  a  bond  of  indemnity  among  the  valuable  papers  of  the  deceased,  it  is 
his  duty  to  make  inquiry,  and  ascertain  whether  the  deceased  has  been 
damnified.  If  he  finds  the  deceased  has  been  damnified,  then  he  is  adver- 
tised that  he  had  a  right  of  action  against  the  indemnifier ;  and  the  execu- 
tor is  bound  to  enforce  the  right  of  action.  But  if  [594]  he  sees  that  the 
deceased  had  not  been  damnified,  so  far  from  being  his  duty  to  sue  upon  such 
bond,  it  is  his  duty  not  to  sue  upon  it,  but  wait  until  the  condition  of  the  bond 
of  indemnity  is  broken.  As  soon  as  it  is  broken,  then  a  right  of  action  ac- 
crues, but  there  is  no  right  to  sue  till  the  condition  is  broken.  The  fact  that 
the  deceased  kept  the  bond  in  his  hands,  without  suing  on  it,  is  evidence  that 
he  hud  no  cause  of  action. 

In  this  case,  as  soon  as  the  Ellises  went  to  Missouri,  the  judgment  re^ 
covered  in  Georgia  could  be  enforced  only  by  suit ;  and  it  is,  therefore,  just 
like  the  case  of  a  bond  of  indemnity,  the  condition  of  which  is  not  broken. 
Daniel  Elam  had  no  right  to  sue  upon  the  Georgia  judgment  till  the  United 
States  enforced  their  judgjnent  against  him.  He,  therefore,  held  the  copy 
of  the  record  of  his  recovery  against  the  Ellises  in  his  hands,  in  order  to 
enforce  it  for  his  indemnity  whenever  he  should  be  damnified,  — just  as  he 
would  have  held  the  bond  of  indemnity,  awaiting  a  breach,  of  the  condition. 

29  449 


594,  595  MEios's  reports. 

It  follows  that  this  Geoi^a  jadgment  is  not  assets  liahle  to  be  distributed, 
any  more  than  a  bond  of  indemnity  would  be  assets,  the  condition  of  which 
remained  unbroken.  And  when  the  condition  is  broken,  it  is  only  the  dam- 
ages that  he  is  entitled  to  recover  which  are  assets.  So,  in  this  case,  no 
more  of  the  judgment  against  the  EUises  is  assets,  than  will  be  sufficient  to 
pay  the  damages  sustained  by  D.  Elam,  because  of  the  failure  of  the  Ellises 
to  account  to  the  United  States. 

2  Yer.  484  —  conclusiveness  of  the  judgment  in  Greorgia,  7  Johns. 
404. 

9  Petersdorff  Ab.  861  —  liability  of  executor  by  release  of  debt  —  release 
of  cause  of  action  -7-  the  judgment  in  Georgia  was  a  cause  of  action. 

Toller,  481  —  executor's  compounding  debt  —  how  liable. 

2  Johns.  Cas.  376  —  held  him  responsible  for  the  real  value. 

Ram.  on  Assets,  495. 

Reese,  J.,  delivered  the  opinion  of  the  Court.  —  We  are  of  opinion  that 
the  decree  of  the  chancellor,  so  far  as  it  directs  that  the  defendant  shall  ac- 
count for  80  much  of  the  judgment  obtained  by  the  testator  in  the  State  of 
Georgia  against  Ellis  as  might  by  reasonable  care  and  [595]  diligence 
have  been  collected  from  his  representatives  in  Missouri,  cannot  be  sustained. 

The  hill  itself,  and  other  parts  of  the  record  before  us,  show  that  the  judg- 
ment referred  to  was  obtained  to  indemnify  the  testator  against  a  judgment 
which  the  United  States  had  recovered  against  him  in  the  same  State,  and 
that  the  first-named  judgment  was  founded  upon  a  bond  executed  by  Ellis 
to  the  testator,  and  which  stipulated  to  indemnify  him  against  the  claim  of 
the  United  States.  The  record  also  shows  that  the  judgment  on  behalf  of 
the  United  States  has  not  been  satisfied.  If  that  judgment  had  been  barred 
by  the  statute  of  limitations,  extinguished  by  the  lapse  of  time,  or  released 
by  the  United  States,  then  the  judgment  of  Elam  against  Ellis  could  not  in 
equity  have  been  collected ;  or  rather  all  attempts  to  have  collected  it  at  law 
would  have  been  enjoined  by  a  court  of  chancery. 

There  are  but  two  grounds  upon  which  the  executor  of  Elam  could  have 
compelled  the  representatives  of  Ellis  to  have  satisfied  the  judgment. 
1.  That  the  judgment  in  favor  of  the  United  States  had  been  paid  by  Elam 
or  his  representatives.  2.  That  it  was  in  force,  and  that  the  executor  was 
liable  to  pay  it,  and  wished  to  obtain  the  means  to  do  so  from  the  representa- 
tives of  Ellis. 

It  is  not  alleged  or  pretended  that  the  first  ground  exists.  The  record 
.shows  that  it  does  not.  And,  upon  the  second  ground,  if  we  had  the  repre- 
sentatives of  Ellis  before  this  court,  and  had  placed,  as  we  certainly  would 
place,  the  compromise  mentioned  in  the  record  out  of  the  question,  we  might 
decree  against  those  representatives ;  but  we  would  look  to  it  that  the  money 
so  enforced  from  them  should  be  paid,  not  to  the  complainants  as  distributees, 
but  to  their  ^creditor,  the  United  States. 
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In  this  view  of  the  case,  we  cannot  hold  the  defendant  responsible  to  the 
complainants  for  the  non-collection  of  a  judgment,  which  he  ought  not,  and 
could  not  have  collected,  except  for  the  purpose  of  paying  it  over  to  the 
United  States. 

2.  The  views  above  stated  have  made  it  somewhat  difficult  for  us  to  sus- 
tain so  much  of  the  decree  as  directs  that  the  defendant  shall  account  to  the 
complainants  for  the  sum  he  [596]  may  have  received  upon  the  pretended 
compromise.  For  he  might  well  have  paid  over  that  sum  to  the  United 
States,  and  the  complainants  could  not  have  murmured.  The  United  States 
might  now  claim  the  amount,  and  may  hereafter  claim  it 

But  as  we  think  that  the  United  States  have  no  specific  lien  upon  this 
fund ;  as  it  was  not,  and  is  not,  the  purpose  and  intention  of  the  defendant 
to  pay  it  over  to  the  United  States  ;  as  he  made  the  pretended  compromise 
in  the  character  of  executor,  and  seeks  to  keep  for  his  own  benefit  money 
received  in  that  character,  —  we  are  of  opinion  that  the  relations  between 
the  complainants  and  the  defendant  entitle  the  former,  upon  their  giving 
refunding  bonds,  to  be  severally,  as  well  as  the  defendant,  the  depositaries 
of  the  money  until  it  may  be  recovered  by  the  United  States,  and  if  not  so 
recovered  by  the  United  States,  or  other  creditors,  to  be  kept  by  them  as 
their  own. 

The  defendant  will  therefore  account  for  such  sums  as  he  has  received 
with  interest  from  the  time  he  may  have  received  them,  and  he  will  be 
allowed  his  reasonable  expenses  for  the  collection,  and  the  costs  will  be 
paid  out  of  the  fund. 


Nashville.    December  Term,  1838. 
PEARL  V.  NASHVILLE.  ' 

[697]  Chan  CERT.  PrcuUice  —  Effect  of  agreement  to  take  tettimony  after  pro  confesso  ae  if 
answer  hadheen  filed.  If,  after  a  bill  for  an  account  has  been  taken  for  confessed,  it  be  agreed 
that  it  maj  be  referred  to  the  clerk  and  master  to  take  an  accoont,  and  that  the  defendant 
may  proTe  before  him  by  competent  testimony  any  matter  of  defence  to  the  bill,  in  the  same 
manner,  and  to  the  same  effect,  as  if  an  answer  had  been  filed,  relying  on  such  matter  of 
defence,  the  defendant  is  not  confined  to  proof  adapted  merely  to  limit  his  responsibility;  but 
may  adduce  proof  to  the  equity  of  the  bill,  and  to  show  that  he  is  not  accountable  at  all. 

Sams.  Specific  execution.  The  specific  execution  of  a  contract  for  the  construction  of  nuh 
ohinery  for  a  certain  purpose,  will  not  be  decreed  at  the  suit  of  the  undertaker  or  his 
assigns,  if  the  machinexy  fail  to  answer  the  purpose  of  its  construction,  though  the  party 
on  whose  premises  and  for  whose  use  the  work  was  done,  take  possession  of  the  premises. 
To  entitle  the  undertaker  to  a  specific  execution  in  such  case,  i  e.,  to  a  decree  for  the 
stipulated  compensation  for  his  labur,  the  party  for  whom  the  work  was  done  must  take 
possession  of,  use,  and  occupy  the  works  as  his  own  and  for  the  end  for  which  they  were 
designed.  • 

The  Mayor  and  Aldermen  of  Nashville  having  entered  into  a  contract 
with  Samuel  Stacker  for  suppljing  the  town  with  water,  which  was  only 
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partially  executed  by  him,  on  the  2l8t  of  Janaary,  1826,  made  a  contract 
with  Daniel  Avery  and  William  L.  Ward  to  complete  the  construction  of 
the  works  begun  by  Stacker.     The  terms  of  this  contract  were  as  follows  : 

Avery  and  Ward  were  to  procure  the  necessary  machinery  for  rabing 
the  water  into  the  reservoir  by  steam ;  to  keep  the  same  constantly  in 
operation  and  repair,  so  as  to  furnish  an  ample  supply  of  water  without 
intermission ;  to  lay  down  pipes  of  sufficient  calibre  to  conduct  the  water 
from  the  reservoir  to  the  four  comers  of  the  square ;  to  erect  at  each  cor- 
ner thereof  hydrants  to  be  used  only  in  cases  of  fire,  or  for  the  purpose  of 
exercising  the  fire-engines,  which  hydrants  were  to  be  at  all  times,  after 
the  completion  of  the  works,  supplied  with  water ;  to  erect,  at  the  inter- 
sections of  the  streets,  hydrants  to  be  used  and  supplied  in  the  same  man- 
ner, so  far  as  said  pipes  were  to  extend  under  said  contract ;  and  to  keep 
an  accurate  account  of  their  expenditures  on  account  of  the  works  to  the 
time  of  their  completion,  to  be  then  filed  with  the  board  of  mayor  and 
aldermen,  verified  on  oath. 

The  mayor  and  aldermen,  on  their  part,  were,  within  the  year  1826, 
to  furnish  Avery  and  Ward  with  $5000,  [598]  free  of  interest  for  ten 
years,  to  be  expended  in  the  construction  of  the  works,  or  to  liquidate  and 
settle  claims  to  that  amount  for  and  on  account  of  the  works,  to  be  advanced 
as  the  work  progressed,  but  not  to  exceed  the  amount  expended  thereon ; 
to  allow  Avery  and  Ward  the  use,  for  said  works,  of  all  the  ground  lying 
between  the  road  which  might  be  constructed,  leading  to  the  middle  or  cor- 
poration landing,  and  a  line  100  feet  above  the  lower  extremity  of  the 
corporation  ground. 

At  the  end  of  the  period  of  ten  years  from  the  completion  of  the  works, 
the  corporation  might  take  them  into  their  own  possession,  paying  Avery 
and  Ward,  or  their  assigns,  the  amount  expended  in  their  construction 
over  and  above  the  sum  of  $5000. 

Avery  and  Ward  bound  themselves,  if  the  corporation  advanced  the 
$5000  dollars  within  the  year  1826,  to  have  the  works  completed  by  the 
1st  of  January,  1827,  under  the  penalty  of  $100  for  every  month  there- 
after that  they  might  be  incomplete;  and  if  the  works,  at  any  time 
after  their  completion,  should  get  out  of  repair  and  so  remain  for  the  space 
of  ninety  days,  so  that  the  town  should  not  be  supplied  with  water,  then 
the  mayor  and  aldermen  might  take  possession  of  the  works  in  behalf  of 
the  corporation,  and  use  and  occupy  the  same  as  their  own ;  and  be  liable, 
in  that  case,  to  pay  Avery  and  Ward  only  one-half  of  the  amount  by  them 
expended  in  the  construction  of  the  works,  over  and  above  the  $5000. 

The  corporation  advanced  the  $5000  as  stipulated  in  the  above  contract, 
but  Avery  and  Ward  failed  to  complete  the  works ;  and  having,  ou  the  5th 
of  June,  1827,  dissolved  their  partnership,  the  corporation,  on  the  22d  of 
September,  entered  into  a  supplemental  contract  with  Avery  alone,  wherein 
he  bound  himself  to  proceed  forthwith  to  complete  said  water-works,  aocerd- 
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ing  to  the  first  agreement  by  the  Ist  of  January,  1828,  or,  on  failure  therein, 
to  pay  the  corporation  five  dollars  for  each  day  during  which  he  should  fail 
to  have  the  works  completed,  and  a  good  and  sufficient  supply  of  water  in 
the  reservoir  for  the  use  of  the  town  ;  in  consideration  of  which  the  corpo- 
ration was  to  loan  Avery,  to  enable  him  to  proceed  [599]  with  the  works, 
$1000,  to  be  paid  to  his  orders  as  the.  work  progressed,  and  to  be  repaid  at 
the  end  of  one  year  with  interest,  and,  to  secure  the  repayment  o(  which, 
the  corporation  were  declared  to  have  a  lien  upon  all  the  machinery  and 
furniture  attached  to  the  works,  and  to  the  saw-mill  erected  by  Avery  and 
Ward,  and  attached  thereto. 

On  the  30th  of  June,  1827,  Avery  conveyed  his  interest  in  the  water- 
works, under  the  above  recited  contracts  with  the  corporation,  to  Wilkins 
Tannehill,  in  trust  to  secure  the  payment  of  $1067,  which  he  owed  to 
Dyer  Pearl  &  Co ;  and  they,  on  the  15th  of  October,  1831,  conveyed  their 
interest  in  the  premises  to  Robert  Aldrich  in  trust  to  secure  the  payment 
of  certain  debts  in  that  deed  recited. 

Things  being  in  this  situation.  Dyer  and  Sylvester  Pearl,  and  Richard 
Aldrich,  on  the  16th  of  April,  1833,  filed  their  bill  in  the  Chancery  Court 
at  Franklin,  against  the  corporation  of  Nashville,  Wilkins  Tannehill,  and 
Daniel  Avery,  alleging  that  the  works  had  been  constructed,  and  had  sup- 
plied the  town  with  water,  for  which  the  corporation  was  indebted  to  Avery, 
under  the  two  contracts,  in  the  sum  of  $1987.14;  that  the  works, 
and  the  saw-mill  thereto  attached,  had  been  destroyed  by  fire  about 
the  9th  of  March,  1830 ;  that  a  large  sum  of  money  would  have  been 
required  to  repair  the  works ;  that  Avery  was  too  poor  to  raise  it,  and  the 
corporation  never  offered  to  make  him  any  further  advances,  in  conse- 
quence of  which  the  works  had  neither  been  rebuilt  nor  repaired  by  Avery, 
and  the  corporation  had  taken  possession  of  the  lot  of  land ;  and,  at  the 
filing  of  the  bill,  had  and  enjoyed  it,  having  dispossessed  the  tenants  by 
ejectment ;  and  praying  that  the  corporation  might  be  decreed  to  pay  to 
Aldrich  such,  balance  as  might  be  found  due  from  them  to  Avery;  and 
that  the  necessary  accounts  to  ascertain  that  balance  might  be  taken,  &c. 

Answers  were  filed  by  Avery  and  Tannehill ;  but  the  corporation  having 
failed  to  answer  the  bill,  it  was  taken  for  confessed  as  to  them  at  January 
rules,  1834.  At  May  term,  1835,  leave  was  granted  to  the  mayor  and 
aldermen  to  file  the  answer  of  the  corporation  within  ninety  days,  so  as 
not  to  delay  the  trial.  On  the  3d  of  November,  they  filed  a  [600]  demur- 
rer, which  was  sustained  by  Chancellor  Bramlitt  at  April  term,  1836, 
and  the  bill  dismissed.  From  this  decree  the  complainants  appealed  to 
the  Supreme  Court,  where,  at  December  term,  1838,  the  chancellor's 
decree  was  reversed,  and  a  decree  pronounced  that  the  corporation  should 
answer,  and  remanding  the  cause  to  the  Chancery  Court.  In  that  court, 
at  April  term,  1837,  the  corporation  was  allowed  till  July  to  file  their 
anawer,  but  having  failed  to  do  it,  the  cause  was  taken  for  confessed  at 
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October  rules,  and  set  for  hearing  ex  parte  as  to  them.  At  October  term, 
time  was  again  given  the  corporation,  bj  consent,  till  January  rules,  1838, 
to  answer,  so  as  not  to  delay  the  trial.  Failing  to  answer,  the  bill  was 
taken  for  confessed  again  at  the  rules  in  April ;  and  at  April  term,  the 
counsel  entered  into  the  following  agreement :  — 

^  In  this  cause  it  is  agreed  that  an  account  may  be  ordered  to  be  taken, 
the  same  as  if  an  answer  was  filed.  And  it  is  also  agreed  that  the  defend- 
ants may  prove,  by  competent  testimony,  before  the  clerk  and  master,  any 
mattor  of  defence  to  the  said  bill  in  the  same  manner,  and  to  have  the  same 
effect,  as  if  an  answer  was  filed  relying  on  such  matter  of  defence.  The 
force  of  the  pro  confesso  is,  however,  not  to  be  done  away,  except  so  far  as 
it  is  done  away  by  proof  on  the  part  of  the  said  corporation." 

And  in  pursuance  of  this  agreement,  the  Court  referred  the  cause  to  the 
derk  and  master,  to  take  and  report  an  account  of  the  expenditures  of 
Avery  and  Ward,  and  of  Avery  alone,  under  the  two  contracts  with  the 
corporation ;  on  taking  which  account  the  parties  were  to  be  allowed  to 
make  proof  according  to  the  above  agreement. 

At  October  term,  1838,  the  clerk  and  master  reported  an  account  of 
expenditures  and  advances,  which  showed  an  excess  of  expenditures  over 
advances,  on  the  part  of  Avery  alone,  including  interest  from  the  9th  of 
March,  1830,  the  time  when  the  works  had  been  destroyed,  to  the  24th  of 
October,  1838,  the  time  when  the  account  was  taken,  of  $3015.41. 

On  taking  the  account,  the  clerk  and  master  examined  two  witnesses  on 
interrogatories,  from  whose  testimony  it  [601]  appeared  that  the  works 
constructed  by  Avery  and  Ward,  and  by  Avery  alone,  had  proved  to  be  a 
complete  failure;  that  the  '* reservoir  was  a  hoax,"  being  incapable  of 
receiving  more  than  four  feet  of  water,  which  quantity,  moreover,  was  not 
kept  in  it ;  that  the  engine  was  not  kept  in  operation  more  than  half  the 
time,  and  whilst  it  was  stopped  there  was  no  supply  of  water ;  that  the 
pipes  were  deficient,  and  had  to  be  constantly  repaired,  &c 

Upon  this  testimony,  and  the  report,  which  was  not  excepted  to,  his  Honor 
Chancellor  Brahlitt,  at  October  term,  1838,  heard  the  cause,  and  being 
of  opinion  that  the  allegations  in  the  bill  whereon  the  complainants  sought 
to  ground  the  relief  prayed  for,  had  been  disproved  by  the  corporation,  and 
the  force  and  effect  of  the  pro  confe$90  done  away  with  under  the  aforesaid 
agreement,  dismissed  the  bill  with  costs. 

From  which  decree  the  complainants  appealed  in  error. 

Jamgs  Campbell  and  Cook,  for  the  complainants,  said  the  plain  and 
obvious  meaning  of  the  agreement  is,  that  the  clerk  was  to  take  proof  upon 
the  matters  referred  to  him,  rebutting  or  disproving  what  the  corporation 
had  confessed  by  failing  to  answer,  and  which  they  would  not  have  been 
allowed  to  disprove  but  for  the  agreement. 

The  bill  alleges  that  an  account  of  the  expenditures  was  furnished  the 
corporation,  which  they  received  and  retained  without  objection,  and  this  is 
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sot  disproved;  nor  is  it  pretended  that  Avery  and  Ward,  and  Daniel 
Avery,  did  not,  in  fact,  expend  the  sums  thej  allege  and  charge  thej  did 
expend. 

Their  defence,  as  now  set  up,  does  not  rest  upon  any  thing  referred  to  the 
clerk  and  master ;  nor  upon  the  facts  that  the  work  was  not  done  and  re- 
ceived by  the  corporation,  the  expenditures  incurred,  and  an  account  thereof 
furnished.  But  the  corporation  now  comes  forward  and  tries  to  prove 
that  the  work  was'  not  done  according  to  contract ;  that  the  pipes  were  of 
inferior  quality ;  that  the  location  of  the  reservoir  and  water-works  was 
injudicious,  that  they  could  never  answer  the  purpose  of  supplying  the  town 
with  water,  and  that  there  was  not  a  constant  supply  of  water  furnished. 

[602]  Complainants  say  that  this  evidence,  which  was  introduced  before 
the  clerk,  is  wholly  dehors  the  matters  in  issue. 

2.  Supposing  it  was  all  true,  and  defendants-  would  now  avail  themselves 
of  it,  yet  the  location  of  the  water-works  was  fixed  by  the  corporation,  and 
complainants  are  not  responsible  therefor. 

3.  As  to  the  pipe,  &c.,  being  of  inferior  quality,  if  that  objection  could 
have  been  made,  it  ought  to  have  been  done  when  the  account  of  expendi- 
tures was  furnished,  or  within  a  reasonable  time  afterwards. 

4.  They  received  the  work,  and  cannot  now  object,  unless  for  fraud,  and 
no  fraud  is  shown. 

5.  The  covenant  itself  ascertains  and  fixes  the  damages.  Avery  and 
Ward  are  to  pay  in  the  event  the  work  should  not  answer  the  intended 
purpose ;  for  it  says,  if  the  work  get  out  of  repair,  and  water  is  not  fur- 
nished as  contracted  for  at  any  time,  for  the  space  of  ninety  days  together, 
the  corporation  may  take  possession  of  them,  paying  Avery  and  Ward  one- 
half  their  expenditures  over  $5000,  &c.  The  chancellor  after  he  had  ren- 
dered the  decree  for  an  account  and  report,  and  after  the  report  had  been 
made  and  not  excepted  to,  refused  to  confirm  the  report,  but  dismissed  the 
bill,  —  in  which  it  is  believed  he  erred.  The  proof  shows  the  works  in  repair 
when  burnt 

Washington,  for  the  defendant,  said:  —  1.  The  plaintiff,  in  asking  equity, 
must  do  equity.  The  corporation  has  advanced  $5000,  under  the  first 
contract,  and  $680  under  the  second  contract,  and  in  return  gets  literally 
nothing. 

2.  The  corporation  never  took  possession  of  the  water-works  under 
the  above-mentioned  provision  in  the  contract ;  but  the  further  prosecution 
of  the  enterprise  was  abandoned  by  Avery,  leaving  the  corporation  in  such 
possession  as,  according  to  the  nature  of  the  thing,  it  had  before. 

3.  As  to  the  possession  of  the  site  for  the  machinery,  that  possession,  by 
the  contract,  was  not  the  exclusive  possession  of  Avery,  but  was  the  pos- 
session of  the  corporation,  by  Avery,  for  the  use  of  the  water-works.  And 
it  was  not  disturbed  untQ  Avery  attempted  to  hold  over,  in  defiance  of  the 
corporation,  after  the  destruction  of  the  water-works. 
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[608]  4.  Avery  was,  bj  the  construction  of  the  contract,  a  warrantor 
of  the  sufficiency  of  the  water-works,  in  all  their  parts,  for  the  '^  constant 
and  abundant "  supply  of  water  to  the  town,  for  ten  years,  from  the  Ist  of 
January,  1828 ;  or  until  the  corporation  took  possession  of  them  formally, 
under  that  provision  in  the  contract  already  adverted  to. 

5.  The  proof  shows  that  the  whole  enterprise  was  a  complete  fEulure, 
produced  by  the  incompetency  of  the  undertaker. 

Gbeen,  J.,  delivered  the  opinion  of  the  Court.  —  In  this  case  the  de- 
fendant filed  a  demurrer  to  the  bill  of  complaint,  which  was  overruled  by 
the  Court,  and  they  were  ordered  to  answer.  No  answer  having  been  filed 
within  the  time  allowed  by  the  Court,  the  bill  was  taken  pro  confesso. 
When  the  cause  was  about  to  be  heard,  the  parties  entered  into  the  follow- 
ing agreement :  — 

^  In  this  cause  it  is  agreed  that  an  account  may  be  ordered  to  be  taken 
the  same  as  if  an  answer  was  filed  ;  and  it  is  also  agreed  that  the  defend- 
ants may  prove,  by  competent  testimony  before  the  clerk  and  master,  any 
matter  of  defence  to  the  said  bill,  in  the  same  manner,  and  to  have  the  same 
effect,  as  if  an  answer  were  filed  relying  on  such  matter  of  defence.  The 
force  of  the  pro  confesso  is  not,  however,  to  be  done  away,  except  so  far  as 
it  is  done  away  by  proof  on  the  part  of  said  corporation." 

The  account  was  taken,  and  testimony,  not  relevant  to  the  account,  but 
affecting  the  right  of  the  complainants  to  a  decree  for  any  amount,  was 
taken  before  the  master  and  reported  to  the  Court;  whereupon  the  bUl 
was  dismissed. 

The  first  question  is.  What  construction  must  be  given,  to  this  agreement 
of  the  parties  ? 

The  complainants  contend  that  the  right  of  the  defendants  to  produce 
'  testimony  before  the  master  was  confined  to  evidence  in  relation  to  the 
items  of  the  account  the  master  was  ordered  to  take ;  while,  on  the  other 
hand,  the  defendants  insist  they  were  permitted  to  take  any  testimony 
which  would  have  been  competent  evidence  in  the  cause  if  an  answer  had 
been  filed. 

[604]  The  true  interpretation  of  this  agreement  is  not  without  difficulty. 
The  complainants  contend,  with  great  plausibility,  that,  as  the  matter  re- 
ferred to  the  master  was  the  question  of  account,  testimony  to  be  taken 
before  him  must  be  understood  to  refer  exclusively  to  that  subject.  And  the 
defendants  urge,  with  great  force,  that  the  comprehensive  words  of  the  agree- 
ment, permitting  them  to  prove  by  competent  testimony  any  matter  of 
defence  to  the  said  bill  in  the  same  manner,  and  to  have  the  same  effect,  aa 
if  an  answer  were  filed,  relying  on  such  matter  of  defence,  authorized  the 
testimony  in  question  to  be  taken. 

We  do  not  doubt  but  that  the  gentlemen  who  signed  this  agreement,  on 
each  side,  understood  it,  at  the  time,  as  they  now  contend  it  ought  to  be 
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constrned.  We,  however)  think,  with  the  defendants,  that  the  testimony  is 
admissible  under  the  agreement.  If  an  answer  had  been  filed  denying  that 
Avery  and  Ward  had  ever  completed  the  water-works,  and  denying  that 
the  corporation  had  ever  taken  them  into  possession,  usin^  and  occupying 
them,  it  is  clear  that  the  testimony  of  these  witnesses  would  have  been 
relevant  to  such  issues,  and  consequently  it  must  be  competent  under  the 
agreement. 

2.  We  next  come  to  consider  whether,  upon  the  bill  and  proof,  the  com- 
plainant is  entitled  to  a  decree. 

The  first  covenant  contains  the  following  stipulation  :  '^  K,  at  any  time 
after  the  completion  of  said  works,  the  same  shall  get  out  of  repair,  and  so 
remain  for  the  space  of  ninety  days,  so  that  the  town  is  not  supplied  with 
water  as  is  herein  provided,  then  the  mayor  and  aldermen,  for  the  time 
being,  may  take  possession  of  said  works  in  behalf  of  the  corporation,  and 
use  and  occupy  the  same  as  their  own,  and  shall  only,  in  such  case,  be  liable 
to  pay  Avery  and  Ward  the  one-half  of  the  amount  by  them  expended  in  the 
construction  thereof,  over  and  above  the  $5000  advanced  as  above  stated." 

The  bill  alleges  that  ^  afler  the  completion  of  said  works  on  the  1st  Jan- 
nary,  1828,  the  said  Avery  proceeded  to  supply,  and  did  supply,  the  said 
town  of  Nashville,  according  to  contract,  with  water  without  intermission, 
except  for  the  necessary  repairs  of  machinery,  until  about  the  9th  day  of 
[605]  March,  1830,  when  the  building  attached  to  said  works,  and  the 
said  saw-mill,  were  destroyed  accidentally  by  fire,  and  the  machinery  of  the 
establishment,  upon  which  the  supply  of  water  depended,  were  thereby 
rendered  useless.  To  repair  said  works  would  have  required  a  large  sum 
of  money,  and  the  said  Avery  was  too  poor  to  raise  it,  and  the  said  mayor 
and  aldermen  never  offered  to  make  him  any  further  advances,  consequently 
said  works  have  never  been  rebuilt  or  repaired  by  the  said  Avery.  Tour 
orator  further  states  that  the  said  mayor  and  aldermen  have  taken  posses- 
sion of  said  lot  of  land,  and  now  have  and  enjoy  the  use  and  occupation 
thereof,  having  dispossessed  the  tenants  heretofore  in  possession  by  action 
of  ejectment." 

The  first  witness,  David  M.  MoDre,  says,  he  always  considered  the  water- 
works a  failure ;  that  the  reservoir  was  a  complete  hoax ;  that  the  pipes 
were  very  indifferent,  insomuch  that  he  was  continually  repairing  them ; 
and  that,^  before  the  buildings  were  burned,  '^  the  works  did  not  go  more 
than  half  the  time." 

Edwin  Dibrell  says,  the  water-works  were  so  complete  a  failure  and 
disappointment  that  the  corporation  never  attempted  to  rebuild  them,  but 
constructed  a  different  system  altogether. 

The  condition  of  the  covenant,  which  was  to  make  the  corporation  liable 
for  half  the  expense  of  erecting  the  water-works,  depended  upon  the  taking 
possession  of  and  using  and  occupying  them  as  their  own.  And  the  ques- 
tion now  is.  Did  they  do  so  ? 
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We  are  of  opinion  they  did  not 

True,  it  is  stated  in  the  bill  that  the  '*  major  and  aldermen  have  taken 
possession  of  said  lot  of  land,  and  now  have  and  enjoy  the  use  and  occu- 
pation thereof ; "  and  this  averment  is  not  disproved,  and  is  therefore  to  be 
taken  as  true.  It  was  upon  this  averment  in  the  bill  that  the  Court, 
10  Yer.  179,  overruled  the  demurrer.  Nothing  appearing  to  the  contrary, 
the  Court  was  of  opinion  that  possession  of  the  lot  of  land  upon  which  the 
machinery  was  erected  ought  to  be  regarded  as  possession  of  the  water- 
works. But  now,  it  appears  from  the  proof  that  the  water-works  were 
worthless,  [606]  could  not  have  been  made  to  answer  the  ends  of  their 
erection,  and  were  abandoned  alike  by  the  corporation  and  by  Avery. 
The  statement  in  the  bill  corroborates  this  proof.  The  complainants  say, 
'*  to  repair  said  works  would  have  required  a  large  sum  of  money,  and  the 
said  Avery  was  too  poor  to  raise  it ;  and  the  said  mayor  and  aldermen 
never  offered  to  make  him  any  further  advances :  consequently,  the  said 
works  have  neither  been  rebuilt  or  repaired  by  said  Avery." 

This  statement  must  be  understood,  in  connection  with  the  evidence  in 
relation  to  the  worthless  character  of  the  works,  as  an  admission  that  Avery 
had  abandoned  all  idea  of  repairing  them,  before  the  corporation  took  pos- 
session of  the  lot  of  land.  They  were  not  repaired  by  Avery,  says  the  bill, 
in  consequence  of  the  want  of  money,  which  he  was  too  poor  to  raise. 
They  were  not  repaired  by  the  corporation,  says  the  proof,  because  they 
were  worthless,  and  they  determined  to  construct  works  on  a  different 
system. 

Upon  the  whole,  it  is  clear  that  the  corporation  did  not  take  possession, 
use,  and  occupy  the  works  as  their  own.  This  was  the  condition  upon 
which  their  liabilities  was  to  depend.  The  fact  that  they  may  have  had 
possession  of  them,  as  incidental  to  the  possession  of  the  land  where  the 
machinery,  pipes,  and  reservoir  were  situated,  does  not  of  itself  create  their 
liability. 

It  was  their  use  and  occupation  of  them,  as  water-works,  as  their  own,  — 
thus  taking  a  benefit  from  them,  —  that  was  to  entitle  Avery  to  half  their 
cost.  This  it  cannot  be  pretended  they  have  done,  and,  therefore,  we  think 
the  bill  must  be  dismissed.  Affirm  the  decree. 


Nashville.    Deoember  Term,  1838. 
CLAIBORNE  v.  CROCKETT. 

[607]  Chakcert.  Practice  —  wrid  of  error  and  tupersedeas  operate  frmn^ai  for.  Under 
the  Act  of  1811,  c.  82,  §  72  (Code,  8178),  a  cause  determined  in  the  Chancery  Court  is  m 
the  Supreme  Court  from  the  date  of  a  judge's,/^  for  a  torit  of  error  and  ttqtereedeaSy 
although  neither  of  them  are  served  upon  the  clerk  and  master  of  the  Chanceiy  Court 
St.  8  James  I.  c  8;  Sampson  v.  Brown,  2  East,  489. 
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Samk.  affect  ofjiat  on  procueKngs  below,  A  sale  of  land  made  by  the  clerk  and  master  of 
the  Chancery  Court,  under  a  decree  of  that  court,  after  the  allowance  of  a  torit  of  error  to, 
and  tupersedeat  of,  the  decree  is  without  authority  and  void. 

Same.  Mode  of  changing  HUe  in  equity.  Quare,  whether,  since  the  Act  of  1801,  c.  6,  §  48,  the 
mere  direction  in  a  decree  to  the  clerk  and  master  to  make  a  deed,  and  his  deed  made  in 
conformity  thereto,  will  divest  the  title  out  of  the  person  against  whom  the  decree  is  made, 
and  vest  it  in  the  purchaser  at  the  master's  sale?    [See  Code,  4484,  4485]. 

Same.  Coiiveifance  —  deed  under  power  of  attorney.  When  the  parties  in  equity,  in  their 
pleadings,  treat  a  title  as  vested  in  one  of  them  by  virtue  of  a  deed  made  under  a  power  of 
attorney,  which  is  not  exhibited  in  the  pleadings,  the  Court  will  take  it  for  g^nted  that 
the  power  was  well  proved  for  the  purpose  of  authorizing  the  conveyance. 

About  the  6th  of  July,  1819,  John  Brooks  sold  to  James  G.  Hicks  320 
acres  of  land  in  Robertson  county.  Hicks  executed  four  notes  to  Brooks 
for  the  purchase-money,  two  of  them  for  $500  each,  payable  on  the  1st  of 
January  and  1st  of  May,  1820;  the  other  two  for  $1000  each,  payable  on 
the  Ist  of  January,  1821  and  1822.  Brooks  executed  to  Hicks  his  bond, 
conditioned  to  make  a  title  to  the  land  when  the  last  payment  should  be 
made,  and  reserving  a  lien  for  the  purchase-money. 

On  the  7th  of  December,  1820,  Brooks  assigned  to  William  Crockett  the 
above-mentioned  note  of  Hicks  for  $1000,  which  was  payable  on  the  1st  of 
January,  1821 ;  and,  when  it  became  due,  Crockett  sued  Hicks  upon  it  in 
Kentucky,  where  he  had  removed,  and  recovered  a  judgment  for  the  bal- 
ance, about  $500,  which  Hicks  had  failed  to  pay. 

In  the  mean  time,  probably  in  the  year  1820,  Hicks  had  assigned  Brooks's 
title-bond  to  Thomas  Claiborne ;  and  Brooks,  having  become  incapable  of 
transacting  his  own  business,  made  a  power-of-attorney  to  his  son,  John  S. 
Brooks,  dated  the  10th  of  February,  1821,  giving  him  a  general  authority, 
it  seems,  to  transact  his  business,  including  a  power  to  sell  [608]  and 
convey  his  real  estate.  Under  this  power,  John  S.  Brooks,  on  the  20th 
of  August,  1821,  made  a  deed  of  conveyance  of  the  land  to  Claiborne,  who 
took  possession,  and  held  it  till  evicted  in  the  manner  hereinafter  stated. 

Crockett  having  failed  to  collect  the  judgment  which  he  had  obtained 
against  Hicks  in  Kentucky,  filed  his  bill  at  the  October  term,  1821,  of  the 
Circuit  Court  at  Charlotte,  against  John  Brooks,  John  S.  Brooks,  James  G. 
Hicks,  and  Thomas  Claiborne,  to  enforce  the  lien  upon  the  land  which  he 
supposed  himself  to  have  as  assignee  of  one  of  the  notes  given  by  BUcks  for 
the  purchase-money. 

This  cause  was  heard  by  Chancellor  Anderson,  on  the  18th  of  June, 
1828,  in  the  Chancery  Court  at  Charlotte,  whither  it  had  been  transferred, 
and  his  Honor  pronounced  a  decree  to  subject  the  land  to  the  satisfaction 
of  the  complainant's  demand. 

The  defendants  presented  a  copy  of  the  record  to  Judge  Whtte,  and  on 
the  8th  of  December,  1818,  obtained  his  Jlat  for  a  writ  of  error  and  super- 
sedeasn  to  the  Supreme  Court./  There,  at  March  term,  1832,  the  Chancel- 
lor's decree  was  reversed.^    In  the  mean  time,  however,  the  Chancery 

1  See  the  case,  6  Yer.  27 ;  and  see  ante,  Graham  v.  McCampbell. 
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Court  proceeded  to  execute  its  decree,  and  on  the  ISth  of  December,  1828, 
the  clerk  and  master  sold  the  land  to  Samuel  Crockett  for  $500,  made 
report  of  his  sale,  and  it  was  confirmed  at  December  term,  1828 ;  and  on 
the  4th  of  February,  1829,  conveyed  the  land  to  the  purchaser  by  his 
official  deed,  under  which  Crockett  immediately  took  possession,  which  he 
continued  till  the  6th  of  October,  1832,  when  Claiborne  filed  his  bill  in  the 
Chancery  Court  at  Charlotte,  to  remove  the  cloud  brought  upon  his  title  by 
these  proceedings  in  the  Chancery  Court,  wherein  he  charged  that  he  had 
had  possession  of  the  land  more  than  seven  years  under  his  deed  from 
Brooks,  before  it  was  sold  by  virtue  of  the  decree  of  the  Chancery  Court; 
that  the  land  was  bought  by  Samuel  Crockett  at  the  master's  sale  for 
William  Crockett,  who  bad  since  sold  it  to  Wilson  Crockett,  all  of  whom 
he.  prayed  might  be  made  defendants  to  said  bill ;  and  praying,  further,  that 
the  [609]  proceedings  of  the  Chancery  Court,  afler  the  granting  of  the 
writ  of  error,  might  be  declared  void,  and  that  the  title  of  the  defendants 
might  be  divested  out  of  them  and  vested  in  him,  &c. 

The  bill  was  answered  by  the  defendants,  and,  from  the  pleadings  and 
documentary  proofs,  the  case  appeared  as  it  is  above  stated.  It  was  brought 
to  hearing  at  September  term,  1837,  of  the  Chancery  Court  at  Charlotte, 
when  the  chancellor  pronounced  a  decree  annulling  the  master's  deed  to 
the  defendant  Samuel  Crockett,  divesting  the  title  out  of  the  defendant  and 
vesting  it  in  complainant,  and  ordering  the  defendants  to  account  for  the 
rents  from  the  date  of  the  master's  deed  in  1829. 

The  defendants  appealed  in  error. 

James  Campbell  &  F.  B.  Fooa,  for  the  complainant,  said  that  the 
only  question  was,  whether  the  proceedings  in  the  Chancery  Court  were  of 
any  force  or  validity  after  the  cause  had  been  transferred  to  the  Supreme 
Court?  To  show  that  they  were  not,  they  cited  2  Mad.  Ch.  189  ;  Her- 
bert's case,  3  P.  Wms.  116 ;  Act  of  1794,  c  1,  §  69 ;  1  East,  661 ;  2  East, 
444;  Actof  1811,0.72,  §  12. 

Cook,  for  the  defendants. 

Gbeen,  J.,  delivered  the  opinion  of  the  Court  —  A  bill  was  filed  by 
William  Crockett,  against  Thomas  Claiborne  and  others,  in  the  Circuit 
Court  of  Robertson  county,  at  the  October  term,  1821,  alleging  that  John 
Brooks  had  sold  the  tract  of  land  in  controversy  to  James  G.  Hickd,  and 
had  given  his  bond  for  the  title,  and  that  Hicks  had  executed  his  notes  for 
the  purchase-money. 

The  bill  alleged,  further,  that  Hicks  had  transferred  the  title-bond  to 
Claiborne,  who  had  obtained  a  deed  for  the  land,  but  that  he  knew,  at  the 
time  he  received  said  deed,  that  the  purchase-money  had  not  been  paid  by 
Hicks. 

The  bill  further  alleged  that  Brooks  had  assigned  one  of  the  notes  exe- 
cuted by  Hicks  for  the  purchase-money  of  the  land  to*  Crockett,  the  oom- 
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plainant ;  that  it  remained  unpaid ;  that  Hicks  was  insolvent,  and  that,  by 
virtue  of  said  assignment,  the  vendor's  lien  was  transferred  to  him ;  and  he 
therefore  [610]  prayed  a  decree,  subjecting  the  land  to  sale  in  satisfaction 
of  the  said  note  due  from  Hicks. 

The  cause  was  transferred  from  the  Circuit  Court  of  Robertson  county 
to  the  Chancery  Court  at  Charlotte;  and  at  the  June  term,  1828,  of  that 
court,  a  decree  was  pronounced  in  favor  of  the  complainant,  ordering  said 
•land  to  be  sold. 

On  the  eighth  day  of  DecemW,  1828,  a  copy  of  the  record  was  made 
out,  and  presented  to  Judge  Whtte,  one  of  the  judges  of  the  Supreme 
Court,  with  a  petition  for  writs  of  error  and  supersedecu  ;  and,  on  the  same 
day,  the  said  writs  were  ordered  by  the  judge,  the  record  filed  with  the 
clerk,  and  bond  and  security  given  as  required  by  law.  No  writ  of  super- 
sedeas was  actually  issued  and  served  on  the  clerk  and  master  of  the 
Chancery  Court,  and  he  proceeded  in  execution  of  the  decree,  and  sold  the 
land  on  13th  December,  1828,  to  the  defendant  Samuel  Crockett 

At  the  December  term,  1828,  of  the  Chancery  Court,  the  report  of  the 
sale  by  the  clerk  and  master  was  confirmed  by  the  Court,  and  he  was 
ordered  to  make  a  deed  to  the  purchaser,  which  deed  was  executed  on  the 
fourth  day  of  February,  1829.  The  cause  was  continued  in  the  Supreme 
Court  until  1832,  when  it  was  heard,  and  the  decree  of  the  Chancery  Court 
was  reversed  and  the  bill  dismissed. 

The  present  bill  is  brought  by  Claiborne  to  remove  the  cloud  which  the 
proceedings  of  the  Chancery  Court  create  upon  his  title,  and  to  divest  out 
of  defendants  all  the  title  and  interest  acquired  by  them  by  virtue  of  said 
proceedings. 

We  think  that  the  cause  was' in  this  court  on  the  8th  of  December,  1828, 
and  that  the  writ  of  error  operated,  by  virtue  of  the  fiat  of  the  judge,  as  a 
supersedeas,  although  no  writ  of  supersedeas  was  served  upon  the  clerk  of 
the  Chancery  Court 

The  Act  of  1811,  c  72,  §  12,  provides  that  a  writ  of  error  prosecuted 
in  the  Supreme  Court,  ^*  shall  not  operate  as  a  supersedeas,  unless  the  party 
suing  out  the  same  shall  first  obtain  from  one  of  the  judges  of  said  court  an 
order  for  a  supersedeas,**  &c 

This  is  substantially  the  phraseology  of  the  statute  3  Jac.  I.  c.  8,  which 
Lord  'Ellenborough,  in  Sampson  v.  Brown,  2  E^t,  439,  says,  rendered  it 
unnecessary  to  sue  out  the  [611]  supersedeas ;  for  that  statute,  said  his 
lordship,  says  that  ^  no  execution  shall  be  stayed  upon  or  by  any  writ  of 
error  or  supersedeas  thereupon  to  be  sued,  &c.,  unless,  <&c.,  which  shows 
that  a  writ  of  error  allowed,  or  a  writ  of  supersedes,  would  have  had  the  - 
effect  of  staying  execution."     See  also  Miller  v,  Newbald,  1  £ast,  661. 

If  this  be  so,  the  sale  of  the  land  made-,  by  the  clerk  of  the  Chancery 
Court,  on  the  13th  of  December,  five  days  after  the  writs  of  error  and 
supersedeas  had  been  allowed,  was  without  authority,  and  is  void. 
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But  if  the  clerk  had  possessed  aathority  to  make  the  sale  on  the  13th  of 
December,  no  title  was  vested  in  the  purchaser  until  the  sale  was  confirmed 
by  the  Court,  and  the  deed  was  made.  But  the  deed  was  not  made  nntil 
the  4th  of  February,  1829,  after  the  session  of  this  court,  in  which  the 
case  was  pending,  had  commenced.  Indeed  it  may  be  doubted  whether 
the  deed  of  the  clerk  and  master  could  vest  the  legal  title  to  the  land  in 
the  bargainee.  By  the  Act  of  1801,  c.  6,  §  48,  the  Court  is  authorized,  by 
its  decree,  to  divest  the  title  out  of  the  person  against  whom  the  decree 
may  be  made,  without  a  conveyance  from  the  party. 

The  practice,  before  that  act,  had  been  to  decree  that  the  party  having 
the  legal  title  should  make  a  deed  as  directed  in  the  decree ;  but  since  that 
act,  the  practice  is  to  divest  the  right  by  the  decree ;  and  a  copy  of  such 
decree  must  be  registered  as  the  title  of  the  party  in  favor  of  whom  it  is 
made.  In  this  case,  the  decree  does  not  purport  to  divest  the  tide,  but 
simply  confirms  the  sale,  and  orders  the  clerk  to  make  a  deed.  We  do  not 
say  that  a  decree  might  not  be  expressed  in  such  terms  as  to  divest  the 
title,  and,  by  virtue  of  the  deed  of  the  clerk,  vest  it  in  the  purchaser ;  but  it 
is  extremely  questionable  whether  the  mere  direction  to  the  clerk  to  make 
a  deed  would  have  that  effect. 

We  think  that,  upon  any  or  all  of  these  grounds,  the  defendants  acquired 
no  interest  in  the  land  in  controversy  by  reason  of  the  sale  an.d  conveyance 
before  mentioned. 

2.  But  it  is  insisted  that  Claiborne  has  not  the  legal  title  to  this  land, 
and  that,  before  the  Court  will  decree  that  it  [612]  shall  be  vested  in 
him,  it  ought  to  require  that  he  pay  the  purchase-money  which  is  yet 
unpaid. 

If  the  fact  were  as  the  counsel  in  argument  assumed  it  to  be,  and  the 
proper  parties  were  before  the  Court,  the  consequence  for  which  he  con- 
tended would  certainly  follow.  But  the  defendant,  William  Crockett,  in 
his  bill  in  the  original  case,  alleged  that  Claiborne  had  the  legal  title  vested 
in  him,  and  as  we  have  not  the  power-of-attomey  before  us,  and  cannot 
therefore  tell  whether  it  is  well  proved  or  not,  we  must  take  that  admission 
and  statement,  for  the  purposes  of  this  decree,  to  be  true. 

In  the  view  which  we  have  taken  of  the  case,  we  take  from  the  defend- 
ants no  title  they  may  have,  nor  do  we  vest  any  in  the  complainant  So 
far,  therefore,  as  the  decree  of  the  chancellor  vests  title  in  the  complainant, 
it  must  be  reversed ;  and  a  decree  will  be  entered,  declaring  the  proceed- 
ings under  the  decree  in  the  Chancery  Court,  after  the  8th  of  December, 
1828,  to  be  void ;  and  divesting  out  of  defendant  all  right  and  title  acquired 
by  said  proceedings,  and  directing  an  account  for  the  profits,  &c 
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Nashyille.    December  Term,  1888. 
VALENTINE  v.  COOLEY. 

[613]  Inpanct.  Appearance  by  aUomey,  Where  a  td.  fa,  is  prosecuted  against  heirs, 
some  of  whom  are  infants,  to  subject  lands  descended  to  the  satisfaction  of  the  ancestor's 
d^bt,  a  general  appearance  thereto,  and  demurrer  by  counsel  for  the  defendants,  cannot  be 
regarded  as  an  appearance  for  the  infants;  more  especially  if  the  mandate  be  to  make  it 
known  to  the  guardians.  [Ace.  Winchester  v.  Beardin,  10  H.  262,  citing  this  case.  And 
see  Seawell  v,  Williams,  2  Tenn.  278,  and  1  T.  88.] 

Same.  ProcetB  void  as  to  infomts  oidy  irregular  at  to  aduUa  joined  therein.  Though  a  »ci.fa, 
be  void  as  to  infants  for  want  of  personal  service,  it  will,  on  that  account,  only  be  irregular 
as  to  the  adults  joined  therein  with  them ;  and  a  judgment  and  sale  under  it  will  stand 
till  reversed  as  to  the  adults,  and  pass  the  title  of  their  interest  in  the  land. 

Witness.  Competency  of  sheriff  to  prove  want  of  notice  of  sale.  The  sheriff  is  competent, 
bnt  not  bound,  to  give  evidence  of  his  own  failure  to  give  notice  of  the  time  and  place  of 
sale  as  required  by  the  Act  of  1799,  c.  14,  §  1. 

Statute  of  Limitatioiib.  Effect  of  possession  by  verbal  purchase  A  possession  of  land 
taken  in  consequence  of  a  verbal  sale  is  the  possession  of  the  vendor  and  under  his  title; 
but  if  a  conveyance  be  made  to  the  verbal  vendee,  he  may  couple  his  possession  before  and 
after  the  deed  together,  so  as  to  gain  the  protection  of  the  statute.  [See  Napier  v.  Simp- 
son, 1  Tenn.  448,  and  cases  there  cited.] 

Ejectment  for  345  acres  of  land  on  Djer's  Creek  in  Stewart  county, 
commenced  on  the  21  st  of  June,  1886,  Stewart  Circuit  Court,  on  the  de- 
mise of  Richard,  Jonathan,  Greorge,  and  William  6.  Coolej,  William  H. 
Haggard  and  Rebecca  his  wife,  Joseph  Webster  and  Elizabeth  his  wife, 
and  Isaac  Files  and  Ann  his  wife,  heirs-at^law  of  William  M.  Coolej,  de- 
ceased, against  Solomon  R.  Valentine. 

The  State  of  North  Carolina  granted  the  premises  by  patent  No.  1159, 
dated  the  26th  of  November,  1789,  to  Richard  Fenner,  assignee  of  Joshua 
English,  a  private  in  her  continental  line.  The  grantee,  by  deed  dated  the 
15th  of  October,  1798,  conveyed  this  tract  among  others  to  Robert  Fen- 
ner, who,  by  his  deed  dated  the  1st  of  August,  1802,  conveyed  308  acres 
thereof  to  William  M.  Cooley,  ancestor  of  the  lessors  of  the  plaintiff. 
About  the  25th  of  January,  1819,  William  M.  Cooley,  William  Fryor, 
and  Young  Thornton  executed  their  joint  bond  in  the  sum  of  $2000  to 
Thomas  Clinton,  chairman  of  the  County  Court  of  Stewart,  and  after- 
wards, in  the  year  1823,  Cooley  died  intestate. 

Upon  said  bond  his  administrators,  Jonathan  Cooley  and  Richard  Cooley, 
were  sued  in  Stewart  County  Court,  on  the  30th  of  December,  1823. 
They  pleaded:  1.  Conditions  performed ;  2.  Fully  administered;  3.  Judg- 
ments recovered  [614]  against  them ;  to  wit,  one  in  favor  of  Joseph  Web- 
ster and  wife  for  $703,  and  one  in  favor  of  Ann  Cooley  for  $703  ;  4.  A 
retainer  for  their  own  demands  against  the  intestate  for  money  due  them 
from  the  estate  of  Joel  Cooley,  deceased,  $1406 ;  5.  And,  lastly,  a  judgment 
in  favor  of  the  governor  for  $591.  To  all  which  pleas  there  were  replica- 
tions filed,  and  issues  thereupon  joined. 
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These  issues  were  submitted  to  a  jury,  who  found  the  first  against  the 
defendants,  and  assessed  the  plaintiffs'  damages  to  $474.42.  But  they 
found  the  plea  of  fullj  administered  in  favor  of  the  administrators,  and  the 
Ck)urt  thereupon  gave  judgment  against  the  administrators  for  the  amount 
of  the  damages,  and  awarded  the  plaintiffs  a  scire  facias  against  the  heirs, 
in  which  the  sheriff  was  commanded  to  make  it  known  to  the  guardians  of 
the  infant  heirs. 

That  writ  was  issued  on  the  28th  of  May,  1825,  directed  to  the  sheriff  of 
Stewart,  and  was  returned,  ^  executed  on  Jonathan  Cooley,  Richard  Cooley, 
28th  May,  1825 ;  on  Ann  Cooley,  guardian  of  her  daughter  Ann,  the  17th 
July,  1825."  A  counterpart  directed  to  the  sheriff  of  Henry  was  returned, 
**  Came  to  hand  3d  December,  1825,  and  made  known  to  Joseph  Webster 
and  wife  on  the  2l8t  December,  1825." 

The  next  entry  on  the  record  is  a  statement  of  the  case  at  May  term,  1826, 
against  all  the  seven  heirs  of  W.  M.  Cooley,  though  there  is  no  return  of 
the  service  of  the  sci.  fai  except  what  is  here  stated ;  and  the  entry  pro- 
ceeds to  state  that  the  parties  came  ^  by  attorneys  **  and  the  defendants'  de- 
murrer to  the  set,  fa.  is  overruled,  and  judgment  rendered  that  the  plaintiff 
have  execution. 

Then  there  was  a  Ji.  fa.  issued  May  26,  1826,  to  the  sheriff  of  Stewart, 
commanding  him  to  make  the  money  but  of  the  lands  and  tenements  of  the 
defendant  ^  which  belonged  to  William  M.  Cooley  in  his  lifetime,"  and  ren- 
der it  to  the  Court  at  the  court-house  in  Dover,  **  the  first  Monday  in  Au- 
gust  next." 

This  writ  was  returned  with  the  following  indorsements  :  "  Came  to  hand 
the  10th  day  of  June,  1826;  levied  on  345  acres  of  land  on  the  15th  of 
June,  1826 ;  advertised  for  sale  on  the  eighth  day  of  August ; "  and  [615] 
*^  Levied  on  the  10th  of  June,  1826,  on  345  acres  of  land  lying  on  Dyer's 
Creek  in  Stewart  county,  the  place  whereon  William  M.  Cooley  resided  in 
his  lifetime,  and  where  Mrs.  Cooley  now  resides ;  and  after  having  adver- 
tised the  land  according  to  law,  exposed  the  above  tract  of  land  to  public 
sale  at  the  court-house  in  Dover,  the  eighth  day  of  August,  1826,  and  sold 
the  same  to  William  Bailey,  the  county  trustee,  for  the  use  and  benefit  of 
Stewart  county,  for  the  sum  of  $499.38^,  the  principal,  interest,  and  cost 
of  the  above  debt,  which  satisfies  this  execution,  8th  August,  1826." 

Besides  the  widow  of  the  deceased,  William  6.  Cooley,  one  of  his  heirs 
and  a  lessor  of  the  plaintiff,  was  in  possession  of  the  premises  at  the  date 
of  the  sale. 

On  the  8th  of  February,  1827,  the  sheriff  conveyed  the  land  by  deed  to 
Bailey,  the  purchaser;  and  on  the  Tith  of  July,  1832,  Bailey  conveyed  it 
to  Christopher  C.  Clements,  who  had  previously  taken  possession  under  a 
verbal  contract,  and  who  by  his  deed  of  the  26th  of  July,  1832,  conveyed 
to  the  defendant,  who  immediately  took  possession,  which  he  continued  till 
the  commencement  of  the  suit. 
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Ann  Cooley,  the  wife  of  Files,  came  of  age  in  1832. 

On  the  trial,  the  lessors  of  plaintiff  made  title  by  reading  the  grant  and 
deeds,  including  that  to  their  ancestor ;  and  thej  offered  the  deposition  of 
Ward,  the  sheriff  of  Stewart,  taken  bj  the  defendant,  to  prove  that  he 
gave  no  notice,  to  the  tenants  in  possession  of  the  land,  of  the'  time  and 
place  of  sale  as  required  by  the  Act  of  1799,  c.  14  §  1.  The  Court  refused 
to  permit  it  to  be  read,  and  the  plaintiff  excepted  to  this  opinion.  It  was 
proved  that  the  les8or&"'of  the  plaintiff  are  the  heirs-at-law  of  William  M. 
Coolej,  who  died  seised  and  possessed  of  the  premises ;  that  the  plaintiff 
was  in  possession  thereof  at  the  commencement  of  the  suit,  and  that  they 
are  covered  by  the  grant  and  the  deeds  under  which  they  claim. 

The  defendant  relied  upon  the  proceedings  against  William  M.  Cooley's 
administrators  and  heirs,  under  which  the  premises  had  been  brought  to 
sale  for  his  debt,  and  the  sheriff^s  and  the  other  deeds  founded  thereupon 
above  recited. 

The  Court  charged  the  jury,  in  substance,  that  the  writ  of  scire  facias 
should  have  been  served  on  the  minors  in  [616]  peraon ;  that  though  the 
cause  appeared  to  be  stated  as  if  the  ini&nts  were  parties,  yet  the  demurrer 
to  the  sci.fa,  was  to  be  regarded  in  law  as  the  demurrer  of  the  guardians 
only ;  and  that  the  judgment,  if  void  as  to  the  infants,  was  void  as  to  all. 

The  jury  found  a  verdict  for  the  plaintiff.  The  defendant  moved  for  a 
new  trial,  which  was  refused,  and  he  appealed  in  error. 

Boyd  and  Cook,  for  the  plaintiff  in  error,  said,  the  first  question  is  as  to 
he  validity  of  the  judgment. 

Supposing  it  to  be  the  law  that  the  sci.  fa.  must  be  served  on  the  infant 
'  as  well  as  the  guardian,  yet  that  law  only  applies  to  the  process,  and  advan- 
tage of  that  defect  can  only  be  taken  by  the  infant  when  there  is  no  appear- 
ance entered  or  plea  pleaded. 

The  object  of  the  writ  is  to  give  notice,  and  is  only  deemed  material  for 
that  purpose.  Where  an  appearance  is  entered  and  plea  pleaded  you  can- 
not look  to  any  irregularity  in  the  writ,  or  allege  for  error  that  there  was 
no  writ  at  all. 

In  this  case  the  attorneys,  Martin  and  Fitzgerald,  appear  and  plead  for 
all  the  defendants.  The  record  states  the  case  against  all  the  defendants, 
and  that  the  parties  appeared  by  their  attorneys,  and  judgment  was  given 
against  the  defendants. 

The  guardian  has  the  right  to  enter  the  appearance  for  the  infant  and  to 
plead  for  him.  He  can  employ  counsel  and  it  is  his  dnty  to  do  so.  It  is 
not  necessary  for  the  guardian  or  husband  to  wait  for  service  on  the  infant 
or  wife,  but  they  can  enter  their  appearance  and  plead  for  them,  and  they 
are  bound  by  the  proceeding ;  and,  if  the  authority  is  improperly  exercised, 
they  must  look  to  the  guardian  for  indemnity.  1  Dev.  Eq.  500 ;  2  Johns. 
Ch.  189 ;  1  Paige,  44 ;  9  Ves.  488 ;  1  Harrison  Ch.  P.  207 ;  Wyatt's  Pr. 
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Register,  402,  403;  Gilbert's  Forum  Bomanum,  378;  Yes.  141 ;  2  Atk. 
70;  2  Com.  Dig.  216;  1  Newl.  Ch.  Pr.  63. 

When  an  attorney  undertakes  to  appear  and  plead  for  a  party,  adult  or 
infant,  the  proceeding  is  regular ;  the  Court  cannot  look  £Birther,  and  if  the 
attorney  has  appeared  without  authority,  he  is  alone  responsible.  Denton 
V.  Noyes,  6  Johns.  296,  342 ;  Keble,  89 ;  1  Balk.  86 ;  Com.  Dig.  tit  Att 
[617]  B.  7 ;  Cro.  Jac  695  ;  Allisley  v.  CoUey,  1  Strange,  693 ;  1  Binney, 
214,  M'Cullock  t7.  Gruffner;  1  Binn.  469;  Hopkins  v,  Waterhoose  at 
Sparta,  1823  or  1825. 

The  judgment  if  void  as  to  one  for  the  want  of  service,  is  not  void  as 
to  those  who  are  parties  to  the  record  by  service  and  plea.  The  rule  is 
that  all  parties  before  the  Court  are  bound  by  the  judgment,  however 
irregular  it  may  be,  until  reversed.  One  defendant  cannot  allege  that  the 
other  is  not  bound.  Thb  is  matter  of  plea  in  abatement,  or,  if  not  in 
abatement,  of  demurrer.  It  is  a  matter  for  the  adjudication  of  the  Court, 
and  when  decided  can  never  be  controverted  collaterally.    8  Mass.  423, 

« 

424,  note;  5  Burr.  2,  611,  Bice  t;.  Shute. 

In  this  case,  Clements  held  under  Bailey ;  his  possession  then  was  the 
possession  of  Bailey  until  he  sold  to  Clements.  It  is  not  necessary  that 
there  sliould  be  a  writing  in  oixler  to  constitute  a  tenancy ;  that  never  has 
been  required.  Was  not  Clements  Bailey's  tenant?  Did  he  not  receive 
the  possession  from  him,  and  did  he  not  hold  under  him  ?  Could  he  resist 
the  recovery  of  Bailey?  Did  he  not  claim  and  hold  under  him? 

It  is  not  necessary  to  inquire  whether  there  was  such  a  contract  as  under 
the  statute  of  frauds  would  bind  Bailey.  Bailey  has  never  denied  die 
contract,  but  has  expressly  recognized  it  in  writing,  and  would  be  bound ; 
but  whether  he  was  or  not  so  far  as  the  possession  was  concerned,  that  was 
transferred,  and  could  be  transferred  without  writing.  It  is  not  usual  to 
make  written  leases  for  a  year,  that  not  being  in  the  statute.  If  the  ten- 
ancy is  good  for  one  year,  the  tenant  will  still  be  the  tenant  of  the  landlord 
as  long  as  he  holds  under  him,  and  will  then  be  a  tenant  at  will,  or  quasi 
tenant  at  will.  A  parol  purchase  under  the  statute  of  frauds  is  good  for 
one  year,  and  constitutes  a  tenancy  at  will  afterwards. 

TuBNEB,  F.  B.  Foaa,  and  Meigs,  for  the  defendants  in  error,  insisted 
that  the  sale  under  the  scire  facias  judgment  was  void,  because  there  was 
no  service  of  process  upon  the  infant  heirs.  Crutchfield  v.  Stewart's 
Lessee,  10  Yerg.  237 ;  Combs  v.  Young,  4  Yerg.  218. 

2.  That  the  sheriff's  sale  was  void  because  one  of  the  [618]  defend- 
ants and  the  guardian  of  the  other  was  in  possession,  and  no  written  notice 
of  the  time  and  place  of  sale  was  given.  Trott  t^.  M'Gavock's  Lessee, 
1  Yerg.  469 ;  Carney  v.  Carney,  10  Yerg.  491. 

3.  That  the  sale  was  void,  because  made  after  the  first  Monday  in  August, 
the  return  day  of  the  execution.    It  was  made  on  the  8th  day  of  August, 
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which  could  not  by  possibility  be  before  or  on  the  first  Monday.    Overton  v, 
Perkins,  10  Yerg.  328.     Devereux  and  Battles  Reports. 

4.  That  if  Clements  was  in  possession  of  the  land  in  1829,  there  is 
nothing  to  show  he  had  any  deed,  bond,  or  agreement  with  Bailey  before 
1832,  and  the  possession  was  vacant  for  some  time  in  1830. 

5.  And  they  further  insisted  that  the  sale  was  void  because  it  is  stated 
in  the  writ  that  the  infants  appeared  by  attorney,  which  they  cannot  do. 
2  Petersdorff's  Ab.  tit.  Attorney  V.  A.  577,  where  the  cases  are  col- 
lected. 

Green,  J.,  delivered  the  opinion  of  the  Court.  —  1.  The  general  appear- 
ance to  a  SCI.  /a.,  and  demurrer  for  the  defendants  by  counsel,  cannot  be 
regarded  as  an  appearance  for  the  infants,  who  were  not  served  with  process. 
In  this  case,  especially,  it  cannot  be  so  regarded,  because  the  scLfa. 
commands  the  sheriff  to  make  it  known  to  the  guardians  of  the  infants, 
and  not  to  them  personally;  therefore  when  the  record  shows  that  the 
defendants  by  their  counsel  demurred,  it  cannot  be  intended  that  the  infants, 
against  whom  no  process  had  been  issued,  appeared  by  counsel. 

2.  But  the  Court  told  the  jury  that  if  the  process  had  not  been  served 
on  the  infants,  it  was  void  as  to  them,  and  if  void  as  to  the  infants,  it  was 
void  as  to  the  adult  defendants,  notwithstanding  they  appeared  and  put  in 
a  demurrer.  Although  the  first  branch  of  this  proposition  be  true,  we  do 
not  think  the  latter  follows  as  a  consequence. 

The  infants  were  not  before  the  Court,  by  the  service  of  the  sci.fa.  on 
them  personally,  and  therefore  as  to  them  the  judgment  is  void.  10  Yerg. 
237.  And  as  all  the  parties  were  not  before  the  Court,  the  judgment 
against  the  adults  was  irregular,  and  could  have  been  reversed  in  [619] 
toto^  by  writ  of  error.  2  Petersdoff,  578,  pi.  5.  But  although  erroneous, 
it  was  not  void,  as  to  those  defendants  who  were  properly  before  the  Court. 
Therefore,  we  do  not  think  that,  for  this  reason,  the  sale  was  void ;  but,  on 
the  contrary,  that  the  title  to  the  land  of  the  adult  heirs  might  pass  to  the 
purchaser  at  such  sale. 

3.  The  Court  erred  also  in  rejecting  the  deposition  of  the  sheriff, 
which  was  taken  to  prove  that  one  of  the  defendants  in  the  execution  was 
in  possession  of  the  land  at  the  time  of  the  sale,  and  that  he  had  not  given 
the  twenty  days'  notice  required  by  the  Act  of  1799,  c.  14,  §  1. 

It  has  always  been  holden  that,  although  the  sheriff  who  sold  the  land 
was  not  bound  to  give  evidence  that  he  had  failed  to  discharge  his  duty, 
yet,  if  he  voluntarily  chose  to  do  so,  he  was  a  competent  witness. 

4.  The  Court  erred  in  telling  the  jury  that  the  possession  of  C.  C. 
Clements,  by  virtue  of  a  verbal  contract  of  purchase  from  Bailey,  could 
not  be  coupled  with  his  possession,  after  he  had  received  a  deed,  so  as  to 
protect  him  by  the  statute  of  limitation. 

If  Clements  went  into  possession  by  virtue^  of  a  verbal  contract  of  par- 
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chase  from  Bailey,  he  thereby  became  tenant  at  will  of  Bailey,  and  his 
possession  was  a  possession  under  the  deed  of  Bailey,  which  might  be 
coupled  with  the  possession  under  his  own  deed,  after  he  had  obtained  one, 
so  as  to  protect  him  by  the  statute  of  limitations,  if  the  evidence  showed 
seven  years  of  continuous  adverse  possession.  Jackson,  ex  dem.  Young 
et  ah.  V.  Ellis  and  White,  18  Johns.  118. 

Let  the  judgment  be  reversed,  and  the  cause  remanded  for  another 
trial. 

NoTB.  —  See  the  language  in  the  last  paragraph  noticed  in  James  v.  Patterson's 
Lessee,  1  Sw.  811,  and  Fair  v.  Henderick,  4  Cold;  886.  —  £d. 


Nashville.    December  Term,  1888. 
KNEELAND  v.  ENSLEY. 

[620]  Conflict  of  Laws.     Eutband  and  wife  —  marital  right  to  wife't  movabUa  and 
movables,  hy  tohal  law  determined.    The  marital  right  to  the  wife's  movabUe  is  detennined 
aa  follows:  — 

1.  In  case  there  is  no  determinate  domicile  of  either  husband  or  wifiB  at  the  time  of 

the  marriage,  by  the  lex  loci  eontractut, 

2.  In  case  they  have  different  domicOes,  by  the  law  of  the  hasband*s  domicile. 

8.  In  case  they  agree,  previously  to  the  marriage,  upon  a  place  of  residence  after  it,  and 
that  place  actually  become  the  place  of  the  matrimonial  domicile,  by  the  law  of  that 
place. 
4.  In  case  there  is  a  change  of  domicile  after  the  marriage,  the  law  of  the  new  domicile 
determines  the  marital  right  in  the  wife^s  movables  acquired  after  the  change  in  tiie 
place  of  the  new  domicile. 
Immovables,    And  in  all  cases,  the  marital  right  to  the  wife's  immovables  is  determined  by 

the  lex  loci  rei  siia,  [Ace.  Sayne  o.  Pardee,  2  Sw.  284.] 
Samk.  Same,  Marital  right  to  wife's  acquests  after  the  marriage  not  in  the  place  of  the 
matrimonial  domicile.  How  marital  right  is  affected  by  a  change  qf  the  form  of  such  aegueat 
from  immovable  to  mooabU^  and  a  reduction  of  the  latter  to  possession  by  husband  vith  or  with- 
out the  wife's  consent.  If  husband  and  wife  have  their  domicile  in  Tennessee,  and  a  person 
die  intestate  in  Louisiana  of  whom  the  wife  is  a  legal  heir,  leaving  movables  and  im- 
movables, which,  on  the  petition  of  some  of  the  heirs,  are  converted  into  cash  or  tkoees  m 
action  by  a  judicial  sale,  —  the  conversion,  per  se,  will  not  affect  the  marital  right;  bat 
that  right  will  be  determined  by  the  law  o/ Tennessee  as  to  so  much  of  the  wite's  share  as 
was  movable,  and  by  the  law  of  Louisiana  as  to  the  rest.  And  the  law  is  the  same, 
though  he  reduce  the  share,  thus  converted,  into  his  possession,  if  it  be  done  without  her 
consent ;  but  if  it  be  reduced  into  possession  by  the  husband  under  a  power  of  attorney 
from  his  wife,  his  marital  right  will  be  determined  by  the  law  of  Tennessee.  [See  Jones 
V,  Marable,  6  H.  118;  McCollin  v.  Smith,  anU^  842.] 

Susan  Thompson,  widow  of  Jason  Thompson,  and  L'a  C.  E^neeland, 
her  son  hj  a  former  marriage,  are  the  complainants. 

The  complainant,  Snsan,  was  the  daughter  of  Arthur  and  Susan  Cobh, 

who^  in  her  infancy,  resided  near  Natchez,  and  afterwards  in  the  parish  of 

West  Feliciana,  in  the  State  of  Louisiana,  where  they  died.     She  first 

intermarried  with  William  Cobb,  at  whose  death,  she  received  from  her 
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father-in-law,  Frederick  Cobb,  as  part  of  her  husband's  estate,  two  slaves, 
Will  and  Jenny.  She  next  intermarried  with  Ira  C.  Eneeland,  ^Either  of 
the  other  complainant,  who  was  bom  after  the  death  of  his  father,  which 
happened  in  1809  or  1810.  Her  father,  before  his  death,  gave  her  two 
slaves,  Anthony  and  Dick.  After  his  death  in  1811,  she  received  of  his 
estate  three  slaves,  Thomas,  Isham,  and  Jacob.  In  [621]  December, 
1811,  she  intermarried  -with  Jason  Thompson,  who  was  a  citizen  of  David- 
son county,  Tennessee,  where  he  had  a  farm,  other  property,  and  a  family. 
At  the  time  of  this  marriage,  the  complainant,  Susan,  was  possessed  of  the 
property  received  from  the  estate  of  her  husband,  William  Cobb,  and  her 
father,  Arthur  Cobb ;  namely^  of  the  slaves,  Will,  Jenny,  Anthony,  Dick, 
Thomas,  Isham,  and  Jacob* 

Thompson,  after  the  marriage,  which  was  celebrated  at  the  place  of 
complainant,  Susan's  residence,  took  upon  himself  the  control  of  her 
property  as  well  as  his  own;  and  sold  her  slave  Will  for  $900,  and 
Thomas  for  $250.  He  settled  on  the  plantation  occupied  by  his  wife, 
where,  with  her  slaves  and  three  or  four  of  his  own,  he  made  a  crop  in  the 
year  1812.  In  the  month  of  May,  that  year,  he  quarrelled  with  his  wife's 
relations,  the  Cobbs,  about  the  division  of  Arthur  Cobb's  estate ;  and,  in  a 
fight  with  one  of  them,  gave  him  a  mortal  wound.  Before  this  occurrence 
he  had  not  been  heard  to  say  any  thing  of  removing ;  but  afterwards  he  told 
Flowers,  his  near  neighbor,  and  who  subsequently  became  his  agent,  that 
he  would  leave  the  State.  He  did  return  to  Tennessee  in  November  or 
December,  1812,  bringing  with  him  all  his  wife's  property  above  mentioned, 
except  the  slaves  sold,  and  the  proceeds  of  the  cotton  crop  of  1811,  which 
he  had  also  sold. 

Iti  1819,  Susan  Cobb,  mother  of  complainant,  Susan,  died,  and  her 
estate  was  administered  by  the  parish  judge  according  to  the  laws  of 
Louisiana,  where  the  administration  is  conducted  as  a  suit.  In  this  process, 
the  complainant,  Susan,  was  represented  by  Benjamin  Scurlock,  who  was 
appointed  her  attorney  by  the  parish  judge. 

From  his  record  it  appears  that  the  estate  consisted  of  500  arpents  of 
land,  about  forty  slaves,  stock,  &c.  On  the  23d  of  November,  1819, 
some  of  the  heirs  petitioned  for  a  sale  of  the  estate  on  a  credit  of  one,  two, 
and  three  years,  which  was  ordered  accordingly.  The  sale  was  made; 
and  on  the  22d  of  April,  1820,  the  judge  proceeded  to  form  the  mass  of 
the  estate,  which,  after  paying  the  debts,  was  found  to  be  $46,787.29 
which,  when  divided  amongst  seven  heirs,  [622]  gave  each  $6683.87 
The  third  lot,  consisting  of  divers  chores  in  action,  was  assigned  to  Mrs. 
Thompson. 

Thompson  procured  from  his  wife  a  power  of  attorney,  dated  the  4th  of 
January,  1824,  to  ask,  demand,  and  receive  her  share  of  said  estate.  He 
filed  this  power  with  the  parish  judge,  and  it  was  recorded  in  his  office, 
after  which  he  proceeded  to  collect  said  share,  some  part  of  which  he  reduced 
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to  his  possession,  nnd  managed  it  as  his  own  property ;  hot  some  of  it  remained 
nncoUected,  it  is  probable,  at  bis  death,  which  occurred  on  the  22d  of  April, 
1833.  Before  his  death  he  had  made  his  will,  in  which  he  gave  his  own 
property,  and  all  his  wife's  besides,  to  his  own  children.  To  complainant 
JB[neeland,  his  wife's  only  child  by  her  former  marriage,  he  gave  a  very 
inconsiderable  legacy,  and  withal  annexed  to  it  such  burdensome  conditions 
as  to  make  it  worthless. 

Complainant,  his  widow,  dissented  from  his  will,  and  having  transferred 
to  her  son,  the  other  complainant,  all  her  demands  against  Thompson's 
estate  on  account  of  her  Louisiana  property,  joined  him  in  filing  this  bill 
in  the  Chancery  Court  at  Franklin,  on  the  i7th  of  October,  1835,  against 
Enoch  Ensley,  administrator,  with  the  will  annexed,  of  Jason  Thompson, 
and  John  McNairy  Thompson,  who  had  taken  possession  of  one  of  her 
negroes,  Anthony,  under  a  gifl  from  his  father  in  his  lifetime. 

Answers  were  filed,  and  testimony  taken,  from  all  which  the  case  appeared 
as  above  stated. 

At  April  term,  1838,  the  cause  was  heard  by  Chancellor  Braulitt 
upon  the  pleadings  and  proofs,  among  which  was  the  printed  code  of  Louis- 
iana of  1808,  admitted  as  if  proved.  His  Honor  declared  that  the  estate  of 
Jason  Thompson  was  accountable  to  the  complainants  as  follows,  and  not 
otherwise :  1.  For  all  the  property  of  which  complainant,  Susan,  was  pos- 
sessed at  the  time  of  her  marriage  with  Thompson,  whether  movable  or 
immovable.  2.  For  all  immovable  property,  which  was  of  her  share  of 
her  mother's  estate.  3.  For  the  profits  of  said  property,  which  accrued,  or 
might  have  been  made,  after  the  death  of  Thompson,  whether  such  profits 
consisted  of  the  rent  of  lands,  hire  of  slaves,  or  interest  of  money.  4.  For 
any  profits  of  said  property  .which  accrued  [623]  before  the  death  of 
Thompson,  and  remained  unexpended  at  his  death. 

That  said  Susan  was  entitled  to  have  restored  to  her  all  of  said  property, 
which  remained  in  kind  either  in  the  hands  of  Thompson's  personal  repre- 
sentatives, or  in  the  hands  of  his  heirs  or  voluntary  donee.  And,  finally,  that 
said  Jason  Thompson's  estate  in  Louisiana  was  charged,  as  by  a  tacit  mort- 
gage, to  render  said  account.  But  because  it  was  unknown  to  the  Court 
what  property  said  Susan  was  seised  and  possessed  of  at  the  time  of  the 
marriage;  what  immovable  property  came  to  her  by  succession  to  said 
Susan  Cobb ;  what  profits  may  have  accrued  on  said  property  at  the  period 
above  expressed;  and  what  property  yet  remains  in  kind  to  which  said 
Susan  is  entitled  as  aforesaid,  —  it  was  referred  to  the  derk  and  master  to 
take  and  state  an  account  in  the  premises,  and  report  thereof  to  the  next 
term  of  the  court 

From  this  decree  the  defendants  appealed  in  error. 

Washington  and  Meigs,  for  the  complainant,  said:  There  does  not 

appear  to  have  been  any  marriage  contract  between  complainant  Susan 

and  Thompson ;  in  which  case,  ^Mn  relation  to  property,  the  law  only  regn- 
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lates  the  coDJugal  association."  La.  Code,  art.  2805 ;  Ck)de  of  1808,  p.  824, 
art.  8.  The  law  divides  the  property  of  married  persons  into  separate 
property  and  common  property.  Separate  property  is  that  which  either 
party  brings  in  marriage,  or  acquires  during  the  marriage,  by  inheritance 
or  donation  made  to  him  or  her  particularly.  Code,  art.  2814.  The  sepa- 
rate property  of  the  wife  is  divided  into  dotal  and  extradotaL  Art.  2815  ; 
Code  of  1808,  p.  824,  arts.  11-14.  No  property  is  dotal  but  what  is  so 
declared  by  the  marriage  contract  Code,  art.  2817,  2818.  All  prop- 
erty not  made  dotal  by  the  contract,  is  paraphernal.  Arts.  2815,  2860. 
See  also  the  PaHidas,  vol.  I.  p.  528,  law  17 ;  Code  of  1808,  p.  884.  There- 
fore, as  there  was  no  contract  in  this  case,  all  the  separate  property  of  Mrs. 
Thompson,  which  she  brought  in  marriage,  i.e.,  had  at  the  time  of  the  mar^ 
riage,  or  acquired  during  the  marriage,  was  paraphernal.  As  to  the  admin- 
istration of  paraphernal  property,  and  the  disposition  of  it  on  the  dissolution 
of  the  marriage,  see  Code  of  1808,  p.  884  et  seq.  As  the  marriage  [624] 
in  this  case  was  contracted  and  celebrated  in  Louisiana,  there  would  be  no 
difficulty  in  deciding  if  there  had  be<sn  no  change  of  domicile  during  the  mar- 
riage. The  law  upon  this  point  may  be  seen  in  Story's  Conflict  of  Laws, 
from  section  157  to  1^9  inclusive,  where  it  is  laid  down,  after  a  very  full 
comparison  (in  previous  sections)  of  authorities,  in  accordance  with  the 
decisions  of  the  Supreme  Court  of  Louisiana,  the  result  of  which  is  stated 
in  §  158,  to  be  "that  in  case  of  a  marriage  without  any  express  contract, 
the  lex  loci  contractus  will  govern  as  to  all  movable  and  immovable  prop- 
erty within  the  country''  (p.  142;,  and  also  as  to  all  movables  out  of  the 
country. 

But  where  there  is  a  change  of  domicile,  two  questions  present  themselves : 

1.  What  is  the  law  in  relation  to  property. acquired  before  the  removal? 

2.  In  relation  to  property  acquired  afterwards  in  the  new  domicile.  The 
Supreme  Court  of  Louisiana  has  settled  these  questions  in  the  following 
way :  "  Where  there  is  no  express  contract,  the  law  of  the  matrimonial 
domicile  is  to  prevail  as  to  the  antecedent  property;  but  the  property 
acquired  after  the  removal — in  the  place  to  which  they  have  removed  — 
is  governed  by  the  laws  of  that  place."    Story,  §  178,  and  authorities  cited. 

But  in  this  case,  a  further  question  arises,  the  decision  of  which  is  impor- 
tant  with  reference  to  the  movable  property;  that  is,  with  reference  to 
Mrs.  Thompson's  share  of  her  mother's  estate.  The  question  referred  to 
is,  What  is  to  be  regarded  as  the  matrimonial  domicile  in  this  case  ?  And 
it  is  admitted,  that  if  the  Court  should  think,  in  point  of  fact,  that,  at  the 
time  of  the  marriage,  the  parties  intended  to  fix  their  domicile  in  Tennessee, 
that  would  be  the  matrimonial  domicile,  and  the  law  of  Tennessee  would 
govern  as  to  community  of  movable  property  previously  acquired ;  in  other 
words,  there  would  be  no  community  (Story,  §  198) ;  and  the  same  rule 
would,  in  that  case,  apply  to  movable  property  which  might  afterwards 
descend  to  the  wife  in  Louisiana. 
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The  moyable  property  of  the  married  ooaple  is  governed  by  the  law, 
neither  of  the  previous  domicile  of  the  husband  nor  of  the  wife,  but  by  the 
law  of  the  intended  domicile.  Story,  §  194;  Partidas,  p.  532  and  note. 
And  this  is  not  that  [625]  domicile,  which  the  husband  secretly  and  sepa- 
rately intends,  bat  that  which  is  mntnally  intended  both  by  the  hnsband 
and  wife.  The  Court  will  then  have  to  be  satisfied  that  Tennessee  was 
mutnally  intended  to  be  made  the  domicile  of  the  spouses  at  the*  time  of  the 
marriage.  Otherwise,  all  the  just  expectations  of  the  wife  might  be  disap* 
pointed  by  a  change  of  domicile,  either  secretly  intended  by  the  husband  at 
the  time  of  the  marriage,  or  arbitrarily  resolved  upon  by  him  after  the 
marriage. 

If  the  Court  should  be  of  opinion  that  it  was  not  mutually  intended  by 
the  parties  to  make  Tennessee  their  domicile ;  or,  which  is  the  same  thing, 
that  there  is  no  evidence  of  such  intention,  then  the  case  will  be  governed 
by  the  24th  law  of  the  11th  title  of  the  fourth  Partida,  which  declares,— 
that  the  law  of  the  country  where  the  marriage  was  contracted  ought  to 
have  effect  as  it  regards  the  dowry  and  arras ;  and  also  with  respect  to 
property  acquired  during  the  marriage.  See  1  Moreau  and  Carleton's  Par- 
tidas,  532,  and  the  note  there.   Le  Breton  v.  Nouchet,  3  Martin,  60  et  uq. 

The  note  upon  the  law  just  mentioned  is  by  an  approved  commentator ; 
he  is  referred  to  with  approbation  by  Mr.  Livingston  in  the  argument  of 
the  case  of  Le  Breton  v.  Nouchet,  3  Martin,  62,  63.  And  this  note  settles 
all  the  questions  above  mentioned  as  they  have  since  been  by  the  Supreme 
Court  of  Louisiana. 

From  all  which  they  said  the  following  propositions  resulted :  — 

1.  That  if  Mrs.  Kneeland,  at  the  time  of  her  intermarriage  with  Thomp- 
son, had  been  domiciled  in  Tennessee,  the  negroes  then  in  her  possession 
would  have  been  Thompson's  jurtf  mariti. 

2.  That  the  law  would  be  the  same,  if,  at  the  time  of  the  marriage,  both 
parties  intended  to  remove  from  Louisiana,  where  the  marriage  was  con- 
tracted, to  Tennessee ;  in  other  words,  that  Tennessee  was  to  be  the  place 
of  their  residence.  Because,  in  that  case,  Tennessee  would  be,  in  contem- 
plation of  law,  the  matrimonial  domicile. 

3.  But  they  were  married  in  Louisiana,  and  the  law  presumes  the  place 
of  the  marriage  to  be  the  intended  matrimonial  [626]  domicile.  And  this 
presumption  will  stand  till  it  is  removed  by  proof. 

The  proof  must  show,  that  at  the  time  of,  that  is  before,  the  marriage,— 

1.  Either  the  husband  declared  his  intent  to  make  Tennessee  the  matri- 
monial domicile,  and  the  wife  acquiesced. 

2.  Or  that  it  was  mutually  agreed  between  them  that  Tennessee  sihoold 
be  the  matrimonial  domicOe. 

In  either  of  these  cases,  the  wife,  in  legal  contemplation^  contracts  to 
surrender  to  her  husband  the  marital  rights  of  the  State  intended  to  be  the 
matrimonial  domicile. 
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But  a  secret  intent  in  the  mind  of  the  husband,  not  expressed  and  acqui- 
esced in  or  agreed  to  by  the  wife,  would  not  have  the  effect  of  making  some 
other  than  the  place  of  marriage  the  matrimonial  domicile. 

4.  That  the  property  which  descended  to  Mrs.  Thompson  in  1819  from 
the  estate  of  her  grandmother,  Mrs.  Cobb,  if  immoTable,  would  nojt  be 
affected  by  the  Tennessee  marital  right. 

F.  B.  FoGO  and  E.  H.  Ewing,  for  the  defendants,  said,  that  although 
the  slaves  were  immovable  irrespective  of  the  matrimonial  domicile,  yet,  as 
they  were  Mrs.  Thompson's  paraphernal  property,  she  could  control  them, 
and  consent  to  their  being  converted  into  cash,  which  she  had  actually 
done ;  that  having  done  this,  and  the  husband  having  reduced  them  into 
possession  when  thus  converted,  the  law  of  the  matrimonial  domicile  would 
attach  upon  their  proceeds.  And  they  cited,  upon  this  point,  the  Digest 
of  1808,  p.  334,  art.  60;  Story's  Gonfl.  171,  198 ;  Digest,  p.  28,  art.  22- 
24 ;  p.  334,  arts.  59,  60. 

But  if  her  assent  and  acquiescence  for  twenty  years  did  not  destroy  the 
immovable  nature  of  the  property  in  relation  to  the  marital  rights,  it  is 
contrary  to  the  policy  of  our  law  to  enforce  or  encourage  such  claims ;  and 
no  State  is  bound  to  respect  the  peculiar  legislation  of  other  governments, 
when  adverse  to  its  own  interest  and  policy.     Story's  Confl.  §  25. 

2.  As  to  the' property  derived  from  Susan  Cobb,  they  insisted  that  the 
law  of  the  actual  domicile  governs  it,  because  it  had  been  converted  into 
cash  by  a  judicial  sale,  in  which  Mrs.  [627]  Thompson  was  represented, 
and  she  had  given  her  husband  a  power  of  attorney  to  receive  the  proceeds ; 
and  they  said  it  was  impossible  to  distinguish  this  from  the  case  of  the  sale 
of  a  wife's  realty  with  us  from  the  necessity  of  partition,  in  which  case  the 
proceeds  would  go  to  the  husband  as  personalty.  They  dted  Digest,  172, 
174,  186, 187. 

TuRLET,  J.,  delivered  the  opinion  of  the  Court.  -—  This  bill  is  filed  by 
Susan  Thompson,  widow  of  Jason  Thompson,  deceased,  and  Ira  C.  Knee- 
land,  her  son  by  a  former  marriage,  to  recover  property  claimed  by  her 
against  the  estate  of  the  said  Jason  Thompson,  as  belonging  to  her  in 
her  individual  right  by  the  operation  of  the  laws  of  Louisiana,  the  place  of 
her  residence  when  last  married. 

Their  right  to  the  relief  sought  depends  upon  a  construction  of  the  law 
as  applicable  to  the  case,  upon  the  following  facts :  — 

Mrs.  Thompson,  the  widow  of  Ira  C.  Eneeland,  resided  in  the  State  of 
Louisiana,  and  Jason  Thompson  resided  in  the  State  of  Tennessee ;  they 
intermarried  in  the  State  of  Louisiana ;  at  the  time  of  the  marriage,  Mrs. 
Eneeland  was  possessed  of  property,  movable  and  immovable.  In  some 
short  time  after  the  intermarriage,  they  removed  to  the  State  of  Tennessee, 
the  domicile  of  the  husband,  and  afterwards  other  property,  movable  and 
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immovable,  descended  to  Mrs.  Thompson,  upon  the  death  of  her  mother, 
Susan  Cobb,  a  resident  citizen  of  the  State  of  Louisiana. 

The  question  presented  for  consideration  is,  What  rights  did  Jason 
Thompson,  the  husband,  acquire  by  virtue  of  the  marriage,  over  the  prop- 
erty of  his  wife  Susan  ? 

By  the  principles  of  international  law,  we  consider,  the  following  proposi- 
tions upon  this  subject  settled :  — 

1.  If  there  be  no  determinate  domicile  of  either  the  husband  or  wife,  at 
the  time  of  the  marriage,  the  lex  loci  contrcuAus  governs  the  husband's  right 
to  the  movable  property  of  his  wife  at  the  time  of  the  contract,  and  the 
lex  ret  siUs  to  the  immovable. 

2.  If  the  husband  and  wife  have  different  domiciles,  the  law  of  that  of 
the  husband  is  to  prevail  as  to  the  wife's  movable  [628]  property,  because 
the  wife  is  presumed  to  follow  the  domicile  of  the  husband. 

3.  If  the  parties,  at  the  time  of  the  contract,  had  reference  to  another 
State  than  the  one  where  it  was  made,  as  the  place  where  they  intended  to 
live,  that  the  law  of  the  place  of  intended  residence,  if  it  become  the  actual 
residence,  will  govern  the  right  of  the  husband  to  the  movable  property  of 
the  wife,  and  not  the  lex  loci  contractus. 

If  there  has  been  a  change  of  the  domicile  after  the  marriage,  the  law  of 
the  new  domicile  shall  govern  the  right  of  the  husband  to  the  movable  prop- 
erty of  the  wife  acquired  after  the  change,  and  not  the  lex  loci  contractua. 
See  Story's  Conflict  of  Laws,  §§  143-189,  from  which  we  think  these  prin- 
ciples are  clearly  deducible.  But  it  is  to  be  observed,  that  the  correctness 
of  these  propositions  of  necessity  depends  upon  the  facts,  that  there  has 
been  no  express  contract  between  the  parties,  by  which  these  rights  have 
been  changed. 

At  the  time  of  the  marriage  between  Jason  Thompson  and  his  wife 
Susan,  the  domicile  of  Jason  Thotnpson  was  in  the  State  of  Tennessee,  that 
of  his  wife  in  the  State  of  Louisiana,  which  was  also  the  locus  contractus. 
After  the  marriage,  the  residence  of  the  parties  bec&me  the  State  of  Ten- 
nessee, where  Jason  Thompson  died. 

From  the  principles  above  deduced,  then,  it  necessarily  follows  that, 
inasmuch  as  by  the  laws  of  the  State  of  Tennessee  the  husband  acquires 
an  absolute  right  to  the  movable  property  of  his  wife,  Jason  Thompson,  by 
virtue  of  his  marriage  in  the  State  of  Louisiana,  adiquired  such  right  to  the 
movable  property  of  his  wife  that  belonged  to  her  at  the  time  of  her  mar- 
riage, or  which  she  may  have  acquired  from  any  source  whatever  since  that 
event  and  his  death,  and  which  he  may  have  reduced  into  possession  during 
his  lifetime. 

This  makes  it  necessary  for  us  to  inquire  what  property  is  movable  and 
what  is  immovable  by  the  laws  of  Louisiana. 

It  has  been  held  at  the  present  term  of  the  court,  in  the  case  of  McCol- 
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lum  etaLv,  Smith,  "  that  every  State  may  impress  upon  all  property  within 
its  own  territory  any  character  it  may  choose,  and  no  other  State  or  nation 
can  impugn  or  vary  that  character.'* 

[629]  Upon  an  examination  of  the  laws  of  the  State  of  Louisiana,  Dig. 
of  1808,  p.  96,  c.  2,  tit  Immovables,  it  will  be  seen  that  all  the  lands  and 
the  appurtenances  thereto  belonging,  slaves,  cattle  intended  for  cultivation, 
implements  of  husbandry,  and  other  things  not  necessary  to  be  specified  in 
this  case,  are  declared  to  be  immovable. 

To  all  property  of  this  description,  then,  Jason  Thompson  obtained  no  right 
by  virtue  of  his  marriage  with  his  wife,  whether  the  same  was  acquired 
before  or  after  that  event,  in  the  State  of  Louisiana.  And  for  so  much  of 
it  as  may  now  be  in  the  possession  of  his  administrator,  or  may  have  been 
used  by  him  during  coverture  without  his  wife's  consent,  his  estate  must 
account  to  the  complainants.  But  his  right  to  every  other  species  of  prop- 
erty, which  may  be  embraced  under  the  title  of  movable,  is,  by  virtue 
of  the  marriage,  paramount  to  that  of  his  wife,  and  must  prevail  against  it. 
And,  under  this  head,  will  be  classed  all  the  property,  both  movable  and 
immovable,  which  descended  to  Mrs.  Thompson  from  the  estate  of  her 
mother,  Susan  Cobb,  which  was  sold  by  the  order  of  the  parish  court  in 
the  State  of  Louisiana,  for  the  purpose  of  making  a  division  and  distribution 
between  the  heirs,  and  the  proceeds  of  which  were  received  by  Jason  Thomp- 
son, under  a  power  of  attorney  from  his  wife. 

In  this  case,  the  immovable  estate  of  Mrs.  Thompson,  which  was  con- 
verted into  movable  or  personal  property,  in  Louisiana,  by  operation  of  law, 
and  which  was  afterwards  received  by  Jason  Thompson,  or  by  virtue  of  the 
power  of  attorney  of  his  wife,  without  qualification,  and  without  any  agree- 
ment that  it  should  be  held  for  her  separate  use, — became,  by  virtue  of 
such  reception,  his  absolute  property. 

If  any  of  her  property,  which  was  immovable  by  the  laws  of  Louisiana, 
remains  in  specie  in  the  possession  of  any  of  the  defendants,  the  complainant 
is  entitled  to  have  it  delivered  up  to  him,  and  to  an  account  for  hire  or 
profits  from  the  date  of  Thompson's  death.  Or,  if  any  such  property  were 
converted  to  personal,  by  Thompson,  or  by  a  decree  of  the  Court,  and  he 
became  possessed  thereof  without  his  wife's  consent,  his  administrator  must 
account  therefor  with  interest 

The  decree  of  the  chancellor    will    therefore  be  reversed  [630]  ftnd 

reformed,  so  as  to  charge  the  estate  of  Jason  Thompson  in  accordance  with 

this  opinion,  giving  interest  on  all  sums  of  money  received  by  him  in  his 

lifetime,  by  a  conversion  of  the  immovable  property  of  his  wife  from  the 

date  of  his  death,  and  hire  at  a  reasonable  rate  for  all,  which  may  have  come 

to  the  hands  of  the  administrators  of  Jason  Thompson,  in  kind,  from  the 

same  period. 
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Nashville.   December  Term,  1838. 
BRUNSON  V.  BRUNSON. 

Gift.  Inter  vivoi  and  mortit  oauta  of  securities  for  monesf.  Choses  i»  action  may  be  validly 
given  mortis  causa ;  and  a  fortiori^  they  are  the  subject  of  a  valid  donation  inter  neot. 
And  a  mere  delivery  accompanied  by  words  of  donation  will  be  a  good  gift  of  them,  and 
operate  to  vest  in  the  donee  a  property  in  the  money  secured  by  them.  [Ace.  Donnell  v. 
Donnell,  1  Head,  270.] 

Succession — to  intestate.  Whether  widow  can  claim  coOaHonqf  adifancements.  Under  the 
North  Carolina  Act  of  1784,  c.  22,  §  8,  the  widow  of  an  intestate  is  not  entitled  to  have 
advancements  to  his  children  in  his  lifetime  collated,  so  as  to  form,  of  the  advancements 
and  the  residue  on  hands  at  the  death,  a  mass  to  be  divided  between  her  and  the  children. 
She  is  only  entitled  to  a  share  of  what  remains  after  deducting  the  advancements.  [See 
Richards  v.  Richards,  11  H.  480.] 

Doctor  Asahel  Brunson  of  Montgomeiy  county  was  seised  and  possessed 
of  a  large  real  and  personal  estate.  He  had  four  sons,  Jesse  A.,  Robert, 
Ashbell,  and  Asahel,  to  whom  he  made,  from  time  to  time,  considerable 
advancements.  Asahel,  the  last  mentioned,  died,  leaving  three  children 
Joseph,  Penelope,  and  Asahel.  The  surviving  brothers  became  embarrassed 
in  their  circumstances ;  and,  in  order  to  relieve  them.  Doctor  Brunson  in 
1826,  placed  in  the  hands  of  one  of  them,  Jesse  A.  Brunson,  to  be  collected 
by  him  and  applied  to  that  purpose,  several  securities  for  money,  consist- 
ing of  two  judgments  against  Willie  Blount,  and  divers  notes  upon  other 
persons,  amounting,  exclusive  of  interest,  to  a  little  more  than  $12,000. 
Jesse  A.  Brunson  proceeded  to  collect  these  demands,  and,  in  doing  so, 
caused  the  judgments  against  Blount  to  be  levied  upon  land  in  If ontgomery 
and  Robertson  counties,  which  he  purchased  himself  at  the  sheriff's  sale. 
But  before  the  collection  of  these  demands  had  been  completed,  or  the 
money  paid  over  to  the  [631]  brothers.  Doctor  Brunson,  on  the  17th  of 
November,  1827,  died  intestate,  and  Jesse  A.  Brunson  was  appointed  his 
administrator  in  January,  1828.  He  led  a  widow,  Penelope.  In  February 
following,  Ashbell  Brunson  died  intestate,  leaving  a  widow,  Elizabeth,  and 
three  infant  childretf,  Isaac,  Elizabeth,  and  Penelope,  entitled  to  his  share, 
if  any,  of  Doctor  Branson's  estate.  Isaac  Dortch  was  appointed  adminis- 
trator of  Ashbell  Brunson  in  April,  1828. 

On  the  11th  of  November,  1829,  Dortch  filed  his  bill  in  the  Chancery 
Court  at  Charlotte  against  Jesse  A.  and  Robert  Brunson,  claiming  an  equal 
share  in  three  parts  to  be  divided  of  the  securities  placed  in  Jesse  A.  Bran- 
son's hands  to  be  collected  as  above  stated,  charging  that  Dr.  Branson 
designed  to  give  those  securities  to  his  surviving  sons. 

Jesse  A.  Brunson  had  not  returaed  those  securities  in  his  inventory  of 

Dr.  Branson's  estate ;  but,  on  filing  his  answer  to  Dortch's  bill,  he  took  the 

ground  that  they  actually  constituted  a  part  of  Dr.  Branson's  estate  and 

had  not  been  given  to  his  sons ;  and  insisted  that  Dortch  as  administrator 
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of  Aflhbell,  was  not  entitled  to  any  part  of  them,  nor  to  any  other  portion 
of  Doctor  Branson's  estate  without  collating  the  advancements  made  to 
Ashbell.  And  he  stated  the  transaction  of  the  deposit  of  the  securities  in 
his  hands  by  Doctor  Brunson  in  the  following  terms :  — 

That  Doctor  Brunson  placed  the  diaims  in  his  hands,  and  directed  him  to 
collect  thetn,  and  pay  himself  for  his  trouble  and  the  expense  of  collecting 
them,  observing:  *'Tou  may  retain  one-third,  and  divide  the  balance 
between  Robert  and  Ashbell,  and  it  will  enable  you  to  pay  your  debts ; " 
that  upon  this  he  requested  his  father  to  give  him  his  part  of  the  notes,  but 
Doctor  Brunson  replied  that  he  preferred  that  Jesse  should  take  the  notes 
and  collect  them,  and  added :  '*  If  you  do  not  like  to  pay  the  balance  to 
Robert  and  Ashbell,  after  paying  one-third,  pay  it  to  me,  and  I'll  give  it  to 
them."  And  he  continued :  ^  Exercise  your  own  discretion  in  collecting  the 
notes;  but  don't  throw  good  money  after  bad,  for  some  of  the  claims  are  not 
good.  There's  Shelby's  note,  —  he's  insolvent  now,  but  he's  young,  and,  by 
holding  it  up,  he  may  become  good."  As  an  evidence  that  the  transaction 
was  no  gift,  he  further  [632]  stated  in  his  answer,  that  about  a  week  after 
the  delivery  of  the  securities  to  him.  Doctor  Brunson  directed  him  to 
exchange  some  of  them  with  Cave  Johnson  for  claims  on  Stewart  county, 
which  was  done  in  part  And  the  answer  continues :  **  Respondent  never 
received  the  claims  with  any  kind  of  instructions  or  understanding  that  his 
father  intended  to  give  up  his  control  over  them  or  his  ownership.  It  was, 
according  to  his  understanding,  more  a  declaration  of  what  he  intended  or 
wished  to  be  done  than  any  thing  else.  He  made  no  assignment  at  all,  and 
the  business  was  conducted  in  his  name." 

On  the  11th  of  April,  1830,  Jesse  A.  Branson,  before  filing  his  answer 
to  Dobtch's  bill,  filed  his  own  bill  -in  the  Chancery  Court  at  Charlotte 
against  the  children  of  Asahel  Brunson  the  younger,  and  the  widow  and 
children  of  Ashbell  Brunson  and  his  administrator,  Dortch,  and  against  his 
brother  Robert ;  praying  that  they  might  account  with  him  as  administra- 
tor of  Doctor  Branson's  estate,  collate  their  advancements,  &c. 

Answers  were  filed  to  this  bill ;  and  in  that  of  Ashbell  Branson's  repre- 
sentatives, they  declined  bringing  their  advancements  into  hotchpot,  but 
claimed  oue-third  of  the  securities  placed  by  Doctor  Brunson  in  Jesse  A* 
Branson's  hands  as  above  stated. 

In  March,  1832,  Penelope,  the  widow  of  Doctor  Brunson,  died  intestate, 
and  Jesse  A.  Brunson  was  appointed  her  administrator  in  April  following, 
whereupon  he  filed  a  supplemental  bill  to  have  her  estate  administered  in 
the  suits  already  instituted,  which  the  Court  now  order  to  be  heard  together. 

Upon  the  supplemental  bill,  it  became  a  question  whether  Doctor  Bran- 
son's widow,  Penelope,  was  entitled,  in  the  distribution  of  her  husband's 
personalty,  to  share  equally  with  the  three  distributees  who  collated  their 
advancements ;  or  was  only  entitled  to  a  fifth  of  the  estate  exclusive  of  all 
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advancements,  as  well  of  those  which  were  collated  as  of  lliat  which  was 
not. 

For  if  she  was  entitled  to  a  fourth,  then  Ashbell  Brunson's  distributees, 
who  refused  to  collate  the  advancements  made  to  him,  would  be  entitled  to 
the  eighth  of  the  whole  of  Doctor  [633]  Brunson's  estate  in  addition  to 
their  advancements,  instead  of  one-twentieth  of  what  remained  after  deduct- 
ing the  advancements. 

Testimony  was  taken  to  show  that  the  deposit  of  the  securities  in  the 
hands  of  Jesse  A.  Brunson  had  been  treated  both  bj  him  and  his  father  as 
a  gift ;  but  as  the  Court  were  satisfied  from  the  statements  of  J.  A.  Brun- 
son's answer,  which  are  recited  above,  that  this  was  the  nature  of  the  trans- 
action, it  is  unnecessary  to  detail  the  testimony  upon  the  point 

In  1834,  Jesse  A.  Brunson  died  intestate,  and  his  widow  Louisa  was 
appointed  his  administrator  as  well  as  guardian  of  his  children ;  and  the 
causes  having  been  revived,  were  heard  on  October  term,  1838,  by  his 
Honor,  Chancellor  Browh,  who  being  of  opinion  that  the  deposit  of  the 
securities  in  the  hands  of  Jesse  A.  Brunson  in  1826,  was  a  gift  of  these 
securities  to  the  three  surviving  brothers,  and  being  also  of  opinion  that 
the  widow  of  Doctor  Brunson  was  only  entitled  to  one-fifth  of  the  remain- 
der of  his  estate  after  deducting  the  advancements,  decreed  upon  both 
points  accordingly. 

From  this  decree  the  heirs  of  Asahel  Brunson,  the  younger,  appealed  in 
error. 

F.  B.  Fogg,  with  whom  was  Meigs,  for  the  appellants,  contended  as  to 
the  deposit  of  the  securities  in  the  hands  of  Jesse  A.  Bi-unson,  that  it  was 
not  a  gift,  and  he  said : 

That  in  gifts  cattsa  mortis,  the  donor  intends  to  give  the  money,  not  the 
note,  therefore  delivering  the  note  is  not  sufiicient,  but  it  is  said  a  delivery 
of  a  bond  as  donatio  causa  mortis  is  good.  2  Kent's  Commentaries  352, 
354.  These  gifts  are  not  to  be  encouraged.  A  chose  in  action  cannot 
be  the  subject  of  such  a  gift.  Tate  v,  Tate,  2  Vesey  Jr.  116 ;  3  P.  Wms. 
856;   12  Vesey,  39;    1  Maddox,  176;   7  Johns.  52;  1  Swanston,  486; 

1  F.  Wms.  104 ;  1  Yes.  Jr.  548 ;  2  Yes.  Sen.  442 ;  7  Johns.  224 ;   1  and 

2  Paige's  Reports. 

^  A  gift  at  law  or  in  equity,  says  the  Master  of  the  Bolls,  in  1  Swanston, 
491,  supposes  some  act  to  pass  the  property:  in  donations  inter  vivos  if  the 
subject  is  capable  of  delivery ;  if  a  chose  in  action,  a  release  or  equivalent 
[634]  instrument ;  in  either  case,  a  transfer  of  the  property  is  required. 
An  intention  to  give  is  not  a  gift" 

Chancellor  Kent  says,  2  vol.  p.  354, 1st  edition,  Lecture  38,  ^  Gifts  inter 

vivos  have  no  reference  to  the  future,  and  go  into  immediate  and  absolute 

effect.    There  exists  the  loctis  penitentia  so  long  as  the  [gift  is  incomplete^ 

and  left  imperfect  in  the  mode  of  making  it,  and  a  court  of  equity  will  not 
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interfere  and  give  effect  to  a  gifl  left  inchoate  and  imperfect."  The  donor 
must  irrevocably  divest  himself  of  a  right  to  a  thing  and  transfer  it  gratui- 
tously to  another,  who  accepts  it,  and  the  acceptance  is  necessary  to  the 
validity  of  the  transfer.  In  page  355  he  says,  delivery  in  this,  as  in  every 
other  case,  must  be  according  to  the  nature  of  the  thing.  The  donor  must 
part,  not  only  with  the  possession,  but  with  the  dominion  of  the  property. 
If  the  thing  given  be  a  chose  in  action^  the  law  requires  an  assignment,  or 
some  equivalent  instrument,  and  the  transfer  must  be  actually  executed." 
According  to  Jesse  Branson's  own  statement,  he  being  the  person  to  whom 
the  notes  and  bonds  were  delivered,  his  father  never  intended  to  part  with 
his  power  and  dominion  over  them.  There  was  no  transfer  or  assignment 
whatever. 

2.  The  second  question  is  as  to  interest.  The  administrator  is  liable  to 
interest  before  the  expiration  of  the  two  years  when  he  receives  money  and 
employs  it  for  his  own  benefit,  which  he  did  in  this  case.  He  alone  can 
show  how  he  employed  the  money,  and  whether  it  was  necessary  to  retain 
it  to  pay  debts.  ^ 

3.  The  third  question  is,  as  to  the  advancements  being  brought  in  for  the 
benefit  of  the  widow.  By  the  English  law  and  construction  of  the  statute 
of  distributions,  no  benefit  shall  accrue  to  the  widow  from  bringing  in 
advancements  to  children.  8  Bacon's  Ab.  77 ;  Ward  v,  Lant,  Free  Chan. 
182, 184;  Kircudbright  r.  Kircudbright,  8  Yesey,  51.  In  North  Carolina, 
in  Conference  Reports  and  Taylor's  Reports,  a  different  decision  was  made 
upon  the  construction  of  the  Act  of  1784.  By  that  act  she  is  entitled  to 
share  equally  with  all  the  children,  and  to  have  a  child's  part  Part  of 
what  ?  of  the  surplus  personal  estate  of  the  intestate  after  paying  debts  and 
profits.  Of  course  the  statute  does  not  [635]  divest  the  child  of  any 
property  which  has  been  given  to  him.  He  may,  if  he  pleases,  keep  it  all. 
In  this  case  one  of  them  elects  to  do  so,  and  that  part  given  to  that  child 
was  no  part  of  the  personal  estate  of  the  intestate. 

Cook,  for  Jesse  A.  Brukson,  said,  1.  In  the  distribution  of  personal 
estate  among  the  widow  and  children  of  the  deoedsed,  when  advancements 
are  to  be  brought  into  hotchpot,  the  advancements  are  to  be  valued  at  the 
date  of  the  gift,  and  the  testator's  estate  is  to  be  estimated  and  valued  at 
his  death.  If,  then,  one  child  has  been  advanced  in  money,  or  other  valu- 
able thing,  as  much  as  the  shares  of  the  children  not  advanced  would  be 
were  the  whole  estate  divided  at  the  death,  he  cannot  come  in  without 
bringing  in  the  property  advanced. 

In  this  case  Ashbell  Brunson  was  so  advanced  in  negroes,  and  cannot 
come  in  unless  he  brings  those  negroes  in.  This  he  will  not  do,  as  he  would 
be  greatly  the  loser  thereby. 

2.  After  the  death  of  testator,  Mrs.  Brunson,  his  widow,  received  from 
the  administrator  very  near  her  full  share  of  the  estate.  For  the  purpose 
of  ascertaining  this,  we  must  ascertain  the  value  of  the  estate  at  the  time 
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she  received  her  property.  If  she  received  her  share  in  value,  she  cannot 
come  in  for  the  after  hire  or  increase  of  the  remaining  negroes.  If  she  did 
not  receive  her  full  share,  then  she  will  be  entitled  to  her  aliquot  share,  or 
the  balance  coming  to  her,  and  her  proportionable  share  of  the  increase  and 
profits  as  that  balance  bears  to  the  whole  found.  She  cannot  come  in  for 
an  equal  division  of  the  increased  value  of  the  negroes  and  their  hire 
without  also  bringing  in  the  increased  value  of  that  part  received  by  her. 

8.  The  wife  is  entitled  under  the  Act  of  1784,  to  one-fifth  of  the  per« 
sonal  estate  of  which  her  husband  died  possessed.  She  is  not  bound  to 
bring  in  any  advancements  made  to  her  by  her  husband,  nor  has  she  any 
right  to  compel  the  children  to  bring  into  hotchpot  any  advancements  made 
to  them. 

It  is  believed  the  Act  of  1784,  c  22,  §§  8,  9,  can  receive  no  other  con- 
struction. By  the  eighth  section  it  is  enacted,  ^*  If  the  husband  die  leaving 
no  child,  or  not  more  than  two  children,  the  widow  shall  be  entitled  to  one- 
third  of  the  [636]  personal  estate."  What  personal  estate  ?  Manifestly 
the  personal  estate  of  her  husband.  *<  If  leaving  more  than  two  children, 
then  the  widow  shall  share  equally  with  all  the  children,  she  being  entitled 
to  a  child's  part." 

Suppose  the  case  of  no  child,  would  the  next  of  kin,  or  the  widow,  in 
that  case,  have  to  bring  in  their  advancements  before  the  one  could  take 
the  one-third  or  the  other  two-thirds  of  the  personal  estate  ?  That  will 
hardly  be  contended.  Suppose  one  child,  would  he  have  to  bring  in,  and 
could  he  compel  the  widow  to  bring  in,  her  advancements. 

There  is  nothing  in  the  act  to  warrant  such  a  construction.  When  the 
case  is  varied,  and  there  are  three  children,  what  reason  is  there  to  suppose 
the  legislature  intended  hotchpot  in  that  case  if  not  in  the  two  former.  It 
is  said  the  act  says,  the  widow  shall  share  equally  with  the  children,  being 
entitled  to  a  child's  part  What  is  the  meaning  of  ^  shall  share  equally  with 
all  the  children"  that  forces  this  construction  ?  Shall  be  entitled  to  a  child's 
part  of  what  ?  As  we  contend,  of  the  estate  of  her  husband  left  at  his  death. 
If  there  are  three  cbildi^n  she  is  entitled  to  a  fourth ;  if  four,  to  a  fifth ;  if 
five,  to  a  sixth ;  if  six,  to  a  seventh,  &c. 

But  it  is  said,  by  this  construction,  she  will  not  share  equally  with  all. 
That  when  the  children  come  into  hotchpot,  some  will  receive  more '  than 
her.  To  this  it  may  be  answered,  that  should  that  be  so,  some  one  will 
receive  just  as  much  less,  so  that  her  share  will  not  in  the  least  be  affected 
by  this  operation.  Where  there  are  four  children,  they  can  in  no  case  re- 
ceive more  or  less  than  four-fifths  of  the  estate  of  testator,  left  at  his  death. 
The  previous  advancements  are  only  to  settle  equities  among  themselves, 
under  the  Act  of  1715.  Were  it  not  for  that  act,  the  children  could  not  be 
brought  into  hotchpot.  There  is  no  act  requiring  or  permitting  the  widow 
to  come  into  hotchpot;  she  is  not  mentioned  in  the  Act  of  1715,  or  any  pre- 
vious act.  The  subject  of  advancement  is  not  mentioned  in  the  Act  of 
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1784.  By  what  authority,  then,  can  she  come  in  or  be  brought  into  hotch- 
pot ?  The  legislature  in  this  act,  in  all  its  provisions,  is  directing  and  set- 
tling the  rights  of  the  wife  and  children  to  the  estate  of  which  the  intestate 
dies  seised  without  any  [637]  reference  to  what  he  once  had,  either  before 
or  during  the  coverture.  It  is  so  in  relation  to  the  real  estate,  and  there 
is  nothing  showing  a  different  view  in  relation  to  the  personal  estate.  In- 
deed, it  appears  manifest  by  the  provisions  and  wording  of  the  ninth  sec- 
tion, that  the  legislature  so  considered  the  subject  By  that  section  it  is 
directed,  that  the  same  jury  that  lays  off  the  dower  in  lands  shall  lay  off 
the  widow's  share  of  the  personal  estate  of  which  her  husband  died  pos- 
sessed, and  to  which  she  is  entitled.  Here  the  words,  ^  of  which  ber  hus- 
band died  possessed,  and  to  which  she  is  entitled,"  manifestly  show  that  the 
widow  was  only  entitled  to  an  equal  share  with  the  children  of  the  property 
of  which  her  husband  died  possessed.  How  could  a  jury,  laying  off  dower, 
settle  all  the  difficult  and  complicated  accounts  and  legal  questions  arising 
under  the  law  of  hotchpot.  They  could  very  easily  count  the  number  of 
children,  and  lay  off  the  widow's  dower,  and  her  share  of  the  personalty, 
that  being,  as  in  this  case,  one-fiflh,  and  leave  the  children  to  settle  their 
equities  among  themselves ;  she  then  would  emphatically  share  equally  with 
all  the  children,  and  would  have  a  child's  part  of  the  personal  estate  of 
which  her  husband  died  possessed. 

The  law  of  hotchpot  has  never  been  considered  as  applicable  to  the 
widow.  At  law,  the  wife  cannot  be  advanced  by  the  husband ;  for  gifts  to 
his  wife  are  void.  It  is  true,  he  can,  through  a  trustee,  ^ve  to  her  real  or 
personal  estate.  When 'must  the  gift  be  made  ?  Must  it  be  during  cover- 
ture, or  before,  or  both  ? 

The  law  certainly  never  has  been  understood  or  acted  on  in  this  State  as 
now  contended  for.  If  the  law  is  so,  the  wife,  instead  of  taking  a  child's 
part  of  what  her  husband  died  possessed,  will,  in  many  cases,  take  all,  and 
in  almost  every  case,  take  more  than  the  children.  She  will  be  gainer  by 
every  advance  made  to  the  children  of  a  former  wife ;  made  too  before  she 
had  any  connection  with  the  father.  Suppose  all  the  children  fully  advanced 
but  one,  then  she  will  take  half  the  estate,  which  would  be  more  than  she 
would  .be  entitled  to,  if  there  were  no  children  at  all,  for  in  that  case  she 
would  only  be  entitled  to  one-third.  Suppose  [638]  them  all  advanced,  then 
she  would  be  entitled  to  the  whole,  thus  placing  her  in  a  better  situation  than 
if  there  had  been  no  child.  Could  the  legislature  mean  such  an  absurdity  ? 
I  am  aware  of  the  case  determined  by  the  Court  of  Conference,  reported  in 
Taylor's  old  North  Carolina  Reports,  a  book  of  but  little  authority.  The 
reasons  there  ^ven  for  the  decision  are  entirely  unsatisfactory,  and  the  case 
was  badly  argued.  It  proceeds  upon  the  false  supposition,  that  it  was  nec- 
essary to  give  this  construction,  in  order  to  give  the  wife  an  equal  share 
with  all  the  children.  The  provisions  and  wording  of  the  ninth  section 
seem  to  have  been  entirely  overlooked,  as  well  in  the  argument  as  in  the 
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opinion  of  the  Court.  The  views  now  offered,  and  the  absurdities  to  which 
that  construction  would  lead,  were  not  presented  to,  or  considered  of  by,  the 
Court 

3.  Upon  the  question  of  interest  within  two  years.  If  all  the  available 
funds  of  cash  be  taken,  and  the  amount  paid  the  legatees,  within  the  two 
years,  be  deducted,  say  $3000  to  Mrs.  Brunson,  $1000  to  Robert,  and 
$5000  to  Ashbell,  then  make  Jesse's  advancement  in  the  lifetime  of  his 
father  equal  to  the  rest,  and  not  one  dollar  will  be  in  his  hands. 

4.  Jesse  is  entitled  to  compensation  for  collecting  the  gift-notes ;  that 
was  the  agreement  between  him  and  his  father  when  he  received  them, 
on  his  answer.  He  would  be  entitled  to  this  without  any  special  agree- 
ment. 

Five  hundred  dollars  is  too  small  a  compensation  for  managing  the  estate 
of  his  father  and  mother :  it  is  entirely  inadequate. 

All  the  negroes  of  the  estate  were  in  possession  of  his  mother.  She 
received  the  hire,  and  whatever  it  is  must  be  taken  from  her  share. 

6.  Jesse  is  entitled  to  his  counsel  fees,  which  were  sejected.  Wms.  on 
Exrs. 

BoTD  and  Cate  Johnsok,  for  Ashbell  Branson's  distributees,  said :  It 
is  insisted  that  the  delivery  of  the  notes  above  specified,  without  assign- 
ment, is  a  good  and  valid  gift. 

In  the  case  of  Canfield  t;.  Monger,  12  Johns.  346,  a  note  given  to  another 
to  collect,  and  apply  the  proceeds  to  the  payment  of  a  debt,  was  holden  to 
be  an  equitable  assignment,  [639]  and  that  trover  could  not  be  main- 
tained ;  the  same  case  is  reviewed  in  Wheeler  v,  Wheeler,  9  Cowen,  34, 
and  sustained.  It  is  also  holden  in  the  case  of  Welb  v.  Tucker,  3  Bin- 
ney,  366,  that  the  delivery  of  a  bond  to  a  third  person  for  the  use  of  an- 
^pther,  is  a  good  gift  to  the  donee. 

See  also  1  Caines,  363.  Franklin  Bank  v.  Raymond,  3  Wend.  69 ;  Pearl 
t;.  Wells,  6  Wendell,  291. 

In  the  case  of  Grangiac  v.  Arden,  10  Johns.  292,  the  delivery  of  a  lottery- 
ticket  to  an  infant  daughter  by  writing  her  name  on  it,  or  after  declaring 
on  the  part  of  the  father  that  it  was  hers,  held  a  good  gift ;  the  ticket  drew 
a  prize  of  $5000,  iand  the  amount  recovered  in  assumpsit 

See  also  Heath  v.  Hall,  4  Taunt  326  ;  Chitty  on  Bills,  8  n.  q.  1.  The 
mere  delivery  of  a  chose  in  action  upon  a  good  or  valuable  oonsidena- 
tion  holden  good.     Prescott  v,  Hull,  17  Johns.  292. 

In  the  case  of  Constant  v.  Schuyler,  1  Paige,  316,  the  delivery  of  a 
promissory  note  is  holden  a  good  donatio  mortis  causa.  See  also  Ranker 
i;.  Guellin,  Chitty's  Bills,  3,  (i),  85,  (i) ;  Miller  v.  MiUer,  3  P.  WUliams, 
358 ;  Gardner  v.  Parker,  3  Mad.  184. 

See  Matthews  on  Executors,  Law  Library,  57 ;  Toller,  234 ;  gift  of  bond 
or  bank  notes  good. 

In  England  a  distinction  is  taken  in  many  cases  between,  promisaoiy 
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notes  under  seal  and  not  under  seal,  —  the  delivery  of  the  former  holden 
good,  and  the  latter  bot,  as  a  donatio  mortis  cau$a.  It  will  be  seen  from 
an  enumeration  of  the  cases,  that  this  is  applicable  alone  to  cases  where 
the  intestate  gives  his  own  note,  and  not  the  note  of  a  third  person.  Tes- 
tator's  own  note  when  under  seal  importing  a  valuable  consideration,  but 
when  not  under  seal,  the  consideration  may  be  inquired  into ;  and  if  with- 
out a  good  and  valuable  consideration,  it  is  a  mere  nudum  pactum :  it  is  not 
a  gift,  but  a  mere  promise  to  give.  Miller  t^.  Miller,  1  P.  Williams,  358 ; 
Snodgrass  v.  Bailey,  3  Atk.  214;  Gardner  v.  Parker,  3  Mad.  184. 

In  the  case  of  Constant  v,  Schuyler,  1  Paige,  the  chancellor  denies  there 
is  any  reason  for  this  distinction.  And  in  [640]  the  case  of  Wright  v. 
Wright,  1  Cowen,  578,  testator's  own  note  holden  good  as  a  donatio  mortis 
causa. 

Bills  of  exchange  and  promissory  notes  are  considered  in  law  goods 
and  chattels  for  many  purposes,  and  the  right  passes  by  delivery  in  the 
same  way. 

Under  the  British  statute,  making  the  fraudulent  delivery  of  *^  goods  and 
chattels"  an  act  of  bankruptcy,  the  fraudulent  delivery  of  promissory 
notes  or  bills  of  exchange  was  holden  an  act  of  bankruptcy.  Cummins  v. 
Bailey,  6  Bing.  371. 

If  Si  feme  sole  be  possessed  <>f  notes  or  bills  of  exchange  aud  marry,  the 
husband  may  sue  in  his  own  name  without  joining  the  wife.  McNeilage  v, 
Holioway,  1  B.  and  A.  218 ;  Burton  v.  Dees,  4  Yer.  4. 

But  if  the  delivery  of  the  notes  to  Jesse  A.  is  not  a  gift  in  law,  it  was 
the  creation  of  a  trust  io  equity  which  Jesse  accepted,  and  in  part  per- 
formed, in  the  lifetime  of  Dr.  Brunson,  and  which  he  cannot  now  refuse  to 
carry  into  effect.     10  Yer.  273. 

They  further  insisted  that  the  Chancery  Court  erred  in  allowing  the 
widow  one-fifth,  instead  of  one-fourth. 

One  of  the  sons,  Ashbell,  being  fully  advanced,  does  not  come  into  hotch- 
pot ;  and  there  being  three  other  children  and  the  widow,  she  should  have 
had  a  fourth ;  and  should  also  have  had  the  benefit  of  the  advancements 
made  the  children  who  came  into  hotchpot  See  William's  Executors,  948, 
949. 

The  statute  of  1784,  c.  22,  §  8,  intends  to  place  the  widow  on  a  footing  of 
equality  with  the  children,  and  this  can  only  be  done  by  giving  her  the 
benefit  of  advancements.  If  a  man  die  having  nine  children  and  a.  widow, 
having  had  $100,000,  and  advanced  eight  of  the  children  their  full  share, 
$10,000,  and  leaving  for  himself  and  wife  and  younger  child  $20,000,  the 
eight  children,  being  fully  advanced,  do  not  come  into  hotchpot ;  and  yet, 
according  to  the  construction  contended  for,  the  widow  is  only  to  have  the 
one-tenth,  and  the  balance  to  go  to  the  other ;  or,  if  they  come  into  hotch- 
pot, unless  the  advancements  are  included  for  the  benefit  of  the  widow,  she: 
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will  onlj  get  $1000,  whilst  the  children  each  have  over  $10,000.  Such  a 
[641]  construction  of  the  statute  in  every  case  where  the  children  are 
numerous  and  any  of  them  advanced,  instead  of  making  better  provision  for 
the  widow,  as  the  preamble  shows  was  the  design  of  the  legislature,  ope- 
rates to  her  destruction.  In  the  case  now  before  the  Court,  Jesse  was  ad- 
vanced in  the  lifetime  $4800  ;  Robert,  $5400  ;  Ashbell's  children,  $4500 ; 
Ashbell,  $11,500,  besides  the  gift^notes ;  leaving  at  the  death  about  $12,000 
in  money,  and  in  negroes,  $5100 ;  and  the  Court  of  Chancery  decrees, — 

That  the  widow  should  only  have  the  one-fifth  part  of  the  balance  of  the 
estate,  although  Ashbell's  heirs,  being  fully  advanced,  daim  no  part 
Whilst  the  children  are  all  rich,  the  widow  is  left  with  comparatively 
nothing. 

See  Conference  Reports,  N.  C.  361,  where  this  construction  of  the  statute 
is  sustained. 

The  Court  also  erred  in  directing  interest  to  be  computed  at  the  end  of  two 
years,  from  administration  granted.  The  administrator  received  $7000  in 
money,  and  about  $5000  in  notes,  besides  the  gifl-notes.  The  whole  ex- 
penses of  the  administrator,  including  debts,  was  about  $715;  yet  the 
cash  on  hand  is  retained.  The  testimony  shows  that  he  took  a  portion  of 
the  notes  (New- York  notes  returned  in  the  inventory),  and  got  them 
changed  at  Dover.  Jesse  A.,  having  been  greatly  embarrassed  before  the 
death  of  his  father,  built  a  mansion-house,  furnace,  &c.,  as  shown  by  the 
evidence,  from  whence  it  is  inferred  that  he  used  the  money. 

Reese,  J.,  delivered  the  opinion  of  the  Court.  —  The  first  question  of 
importance  which  the  record  presents,  is  upon  the  alleged  gift  of  Asahel 
Brunson,  the  elder,  to  Jesse  A.  Brunson,  of  the  bonds  and  notes,  for  the 
benefit  of  himself  and  his  two  surviving  brothers.  And  upon  this  question 
two  considerations  arise.  1.  Was  the  gift  in  fact  made?  2.  Did  the 
delivery  of  the  bonds  and  notes  give  to  the  donation  validity  in  point  of 
law? 

1.  As  to  the  matter  of  fact  we  think  that  no  doubt  can  well  exist.  The 
answer  of  Jesse  A.  Brunson  in  effect  admits  the  gift,  although  with  some 
doubt  and  qualification.  The  conduct  of  Jesse  A.  Brunson  strongly  proves 
it  by  bringing  [642]  suit  in  the  lifetime  of  the  father  upon  one  of  the 
bonds,  for  his  own  use,  by  giving  up  one  of  the  notes,  and  taking  a  new 
one  payable  to  himself;  by  paying  over  to  each  of  his  brothers  a  portion 
of  the  proceeds  of  the  notes  during  the  life  of.  the  father,  and  especially 
by  omitting  all  mention  of  the  notes  in  the  inventory  returned  by  him  as 
executor. 

But  the  gift  is  abundantly  proved  by  the  statements  of  Jesse  A.  Brun- 
son to  various  witnesses,  both  before  and  after  the  death  of  the  father,  and 
also  by  the  declarations  of  the  father  in  his  lifetime  to  several  persona.  It 
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is  well  established  as  a  fact,  therefore,  that  Asahel  Branson  in  his  lifetime 
gave  the  notes  and  bonds  in  question  to  Jesse  A.  Brunson,  to  be  collected 
by  him  for  the  joint  benefit  of  himself  and  his  two  brothers. 

2.  It  remains  for  us  to  inquire  whether  the  gift  and  delivery  of  the  notes 
and  bonds  operates  to  vest  a  property  in  the  money  secured  by  them,  and 
is  a  valid  donation  inter  vivos  ? 

Upon  this  subject,  in  England  and  America,  there  have  been  some  fluc- 
tuation and  conflict  of  decision,  arising  almost  exclusively  in  questions  of 
donations  mortis  causa.  One  thing  with  regard  to  the  matter  was  conclu- 
sively settled  in  England  so  early  as  the  time  of  Lord  Hardwicke ;  namely, 
that  there  might  be  a  valid  donation  mortis  causa  of  a  bond  by  delivery. 
But  it  was  then  decided  that  this  was  not  the  case  with  regard  to  promis- 
sory notes  and  bills  of  exchange.  It  is  not  necessary  to  detail  the  reason- 
ing of*  Lord  Hardwicke  as  to  the  grounds  upon  which  the  distinction 
proceeded.  However  satisfactory  at  the  time,  it  became  less  and  less  so  as 
the  negotiability  of  notes  increased,  and  as  they  became  more  and  more 
nearly  assimilated  to  money  itself.  Perhaps  the  distinction  which  now  ap- 
pears shadowy  and  merely  technical,  arose,  in  fact,  from  an  anxiety  to  limit 
the  number  of  cases,  as  much  as  possible,  of  donations  mortis  causa,  because 
of  the  great  danger  of  fraud  and  perjury  in  those  cases. 

In  the  case  of  Rankin  v.  Wegnelin,  at  the  Rolls,  so  late  as  1832,  where 
a  husband  in  contemplation  of  death  delivered  certain  bills  of  exchange, 
payable  to  his  order,  to  his  wife,  saying  "  take  these  for  your  own  use  and 
benefit,"  and  he  died  within  a  fortnight  of  the  delivery  of  the  bills,  without 
[643]  indorsing  them,  and  the  executor  took  them  from  the  wife  and  col- 
lected the  money;  the  question  was,  whether  they  were  subjects  of  a 
donatio  mortis  causa  f  and  it  was  urged  that  a  chose  in  action  could  not  be 
80  given.  The  Master  of  the  Rolls  said  the  contrary  doctrine  had  been 
well  established  since  the  time  of  Lord  Hardwicke's  opposite  decision ;  and 
he  held  that  the  executors  were  trustees  for  the  wife,  and  he  relied  on 
1  Bligh,  N.  8. 497 ;  1  Dow,  N.  s.  1 ;  Chitty  on  Bills,  8,  note  (i),  8th  ed.  So 
also,  in  this  country,  in  the  case  of  Constant  v.  Schuyler,  1  Paige,  318,  the 
chancellor  of  New  York  held  that  the  promissory  note  of  a  third  person 
is  the  proper  subject  of  a  gift  causa  mortis.  And,  referring  to  the  distinction 
of  Lord  Hardwicke,  he  says :  ^  Notwithstanding  the  attempts  which  have 
been  made  in  England  to  distinguish  between  a  promissory  note  and  a  bond, 
in  relation  to  the  validity  of  a  gift  of  a  chose  in  action,  there  cannot,  in 
reason,  be  any  difference.  A  gift  of  either  is  valid  as  a  symbolical  deliv- 
ery of  the  debt  on  the  note  or  bond,  and  all  the  delivery  of  which  the 
subject  is  capable. 

Without  multiplying  references  to  authorities  on  either  side  of  the  Atlan- 
tic, we  may  conclude  that  the  law  now  is,  that  these  choses  in  action  cou« 
stitute  a  proper  subject  of  valid  donation  in  view  of  death;  and  a  fortiori 
of  valid  donations  inter  vivos, 
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3.  There  being  three  children,  and  the  descendants  of  another  in  the 
present  case,  and  one  of  the  three  having  been  so  fuUj  advanced  in  the  life- 
time of  the  intestate,  as  that  he  chooses  not  to  come  into  account  and  con- 
tribution with  the  other  children,  the  question  arises,  whether  the  widow  is 
entitled  to  a  fifth,  or  to  a  fourth  of  the  personal  estate ;  or,  in  other  words, 
whether  she  has  a  right  to  insist  that  the  advancements  to  the  children  shall 
be  brought  into  contribution. 

It  is  conceded  that  the  widow  in  England  has  no  such  right  under  their 
statute  of  distributions,  nor  in  this  State,  by  the  provisions  of  the  Acts  of 
1715  and  1766.  But  it  is  said  to  result  here  from  the  purview  of  the  stat- 
ute 1784,  c.  22,  §  8.  The  question  is  for  the  first  time  to  be  decided  in 
this  State,  and  there  is  but  one  decision  in  the  State  of  North  Carolina, 
[644]  upon  the  question,  which  was  made  by  a  portion  of  the  court  called 
the  C!ourt  of  Conference,  in  the  year  1801.  Duke  v.  Duke,  Conf.  361. 
As  that  decision  is  one  way,  and  the  uniform  action  of  our  courts  and  our 
community  is  known  to  have  been  for  half  a  century  another  way,  we  shall 
for  the  present,  consider  the  question  as  an  open  qvestion. 

And  at  the  threshold,  the  consideration  presents  itself,  that  the  doctrine 
of  collation  and  contribution  of  advancements,  in  lands  or  in  personalty, 
as  among  the  children  themselves,  is  of  statutory  creation ;  it  is  founded, 
as  to  personalty,  upon  the  statute  of  1766.  The  widow,  it  is  conceded,  is 
not,  by  the  provisions  of  the  statute,  included  within  the  scope  of  that  prin- 
ciple. As  to  lands,  it  is  founded  upon  the  very  statute  in  question,  1784, 
c  22,  and  its  operation  is  limited  to  children.  If  the  widow  have  this  right, 
therefore,  it  is  not  expressly  and  in  terms  given  as  it  is  to  the  children  in 
both  the  instances  referred  to,  but  arises  from  construction  and  impli- 
cation. 

That  a  principle  so  peculiar  in  its  character,  and  so  pervading  in  its 
operation,  and  created  in  other  instances  by  terms  so  full  and  explicit, 
should  have  b^en  intentionally  applied  to  the  widow  by  words  which  create 
only  an  implication,  it  is  difficult  to  believe. 

The  principle  of  contribution  among  the  children  is  equality.  This  is  not 
in  all  instances  attainable,  but  may  be,  and  generaUy  will  be,  approximated. 
But  the  widow  stands  upon  grounds  peculiar  and  isolated ;  in  some  respects 
better  than  that  occupied  by  the  children,  in  some  respects  worse.  For 
instance,  in  case  of  intestacy,  if  there  be  no  children,  she  gets  only  one- 
third  of  the  estate ;  the  balance  would  go  even  to  distant  relations  of  the 
husband :  but  if  there  be  no  wife,  the  child  or  children  get  all  in  case  of 
intestacy.  On  the  other  hand,  the  children  may  be  disinherited,  —  they 
cannot  claim  against  the  will  of  the  father.  But  the  wife  can  claim  against 
the  will  of  the  husband,  and  can  compel  the  legatees,  be  they  children  or 
strangers,  to  contribute,  pro  rcUOy  till  her  third  or  her  child's  part  be  made 
up.  The  husband  may,  by  will,  give  his  whole  real  and  personal  estate  to 
the  wife ;  the  children  cannot  object ;  but  if  he  devises  it  to  them,  his  wife 
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can  [645]  object  to  the  extent  and  effect  in  the  statute  under  considera- 
tion mentioned. 

These  remarks  are  made  to  show,  that  the  attitude  and  rights  of  the 
wife,  and  of  the  children,  are  so  distinct  and  different  under  the  statute, 
and,  in  general,  that  equality,* as  between  them,  cannot  be  said  to  have  con- 
stituted the  leading  object  of  the  statute.  Thus,  if  the  husband  die  leaving 
one  child,  that  child  shall  have,  in  case  of  intestacy,  two-thirds  of  the  per- 
sonal estate ;  the  wife  shall  have  oue-third.  The  child  so  taking  two-thirds 
may  have  been  largely  advanced.  Yet  it  is  conceded  in  the  argument  that 
this  is  not  a  case  for  contribution.  The  widow  takes  her  one-third  and  no 
more.  Again,  if  there  be  two  children,  they  and  the  widow  severally  take 
a  third ;  but  these  two  children  may  have  been  largely  advanced  in  the  life 
of  the  father ;  yet  here  again  it  is  conceded  that  there  is  no  just  claim  for 
contribution. 

The  wife  is  still  entitled  to  her  third  of  the  personal  estate  at  the  time 
of  the  death. 

But,  says  the  statute,  ^  If  the  husband  shall  die,  leaving  more  than  two 
children,  then  and  in  that  case,  such  widow  shall  share  equally  with  all  the 
children,  she  being  entitled  to  a  child's  part"  Here,  for  the  first  time,  it 
is  insisted,  comes  forward  the  principle  of  contribution,  by  force  of  the 
words  "  share  equally  "  and  "  child's  part." 

If  there  be  no  child  she  gets  but  a  third ;  if  there  be  one  child,  and  he 
largely  advanced,  still  she  gets  but  her  third ;  if  there  be  two  children,  and 
they  be  largely  advanced,  sdll  she  gets  but  her  third ;  but  if  there  be  three 
children,  and  they  largely  advanced,  then,  by  the  argument,  she  may  get,  by 
the  principle  of  contribution  which  here  first  arises,  the  whole  personal 
estate ;  whereas  the  leading  object  of  the  provision  seems  to  have  been, 
that,  as  the  number  of  children  increased,  her  interest  should  diminish,  one- 
third  being  deemed  too  much  where  there  might  be  three  or  more  children. 

That  the  phrase,  *^  child's  part,"  means  only  the  aliquot  portion  of  the 
wife,  according  to  the  number  of  the  children,  may  be  proved  in  this  man- 
ner. There  are  two  cases  put  in  this  eighth  section,  where  the  wife  can 
claim  her  third,  or  her  child's  part,  according  to  circumstances.  One  is, 
where  the  [646]  husband  dies  intestate.  That  case  we  have  considered. 
The  other  is,  where  he  makes  a  will,  but  does  not  make  her  an  adequate 
allowance,  and  she  dissents.  Suppose,  in  the  latter  case,  the  husband  by 
his  will  should  make  but  a  slight  provision,  or  none  at  all,  for  his  three 
children,  and  should  bequeath  the  bulk  of  his  personal  property  to  collat- 
eral relatives,  or  to  strangers,  and  the  wife  having  dissented,  should  file  her 
bill,  —  to  what  would  she  be  entitled  ?  To  a  child's  part,  says  the  statute ; 
and  in  the  case  supposed,  there  are  three  children :  what  would  be  her 
child's  part?  Why,  the  legatees,  who  are  strangers,  would  insist  that  she 
should  have  an  actual  child's  part ;  that  she  should  share  equally  with  them, 
using  her  present  argument*    But  she  would  reply,  that,  as  there  were 
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three  children,  she  was  entitled  to  one^foarth  part  of  the  personal  estate ; 
and  we  think  she  would  reply  correctly. 

That  we  place  the  proper  construction  upon  the  eighth  section  of  the 
Act  of  1784,  c  22,  we  think  is  made  manifest  by  the  provisions  of  the 
ninth  section.  That  section  having  described  *the  mode  in  which  the  widow 
shall  sue  for,  and  have  assigned  to  her,  her  dower,  provides  that  the  sheriff 
and  jury,  spoken  of  before,  ^  shall  also  allot  and  set  off  to  such  widow 
such  part  or  portion  of  the  personal  estate  of  which  her  husband  died  pos- 
sessed, and  to  which,  by  this  law^  she  shall  be  entitled ;  which  part  or  por- 
tion shall  be  and  enure  to  such  widow,'*  &c.  This  shows  that  the  eorptts  of 
the  estate,  out  of  which  she  could  claim  her  share,  was  the  personal  estate 
of  which  her  husband  died  possessed.  And  the  nature  and  character -of 
the  tribunal  to  whom  the  duty  was  assigned  of  making  the  allotment, 
excludes  the  idea  that  it  could  be  any  part  of  their  province  to  take  an 
account  of  advancements. 

As  to  the  decision  in  the  Conference  Court  of  North  Carolina,  it  seems  to 
have  been  the  only  one  which  has  been  made  in  either  State  upon  the 
question.  It  is,  indeed,  incidentally  referred  to  in  a  recent  case  in  North 
Carolina,  1  Dev.  and  Batt  829,  380,  without  disapprobation.  The  case 
itself  seems  not  to  have  been  very  fully  investigated  or  considered.  I^ 
however,  our  courts  and  our  community  had  adopted  and  acted  upon  its 
authority,  we  should  have  hesitated  at  the  time  to  have  laid  down  a  differ- 
ent rule.  But  as,  so  far  from  adopting  [647]  and  acting  on  the  rule  laid 
down  in  that  case,  we  know  that  the  practical  Vule  has  been  different,  and 
confonnable  to  the  views  set  forth  in  this  opinion,  we  are  not  disposed,  by 
yielding  to  its  authority,  to  change  a  practice  under  the  statute,  which  we 
deem  correct 

Upon  these  points,  therefore,  we  affirm  the  decree. 
488 
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ABATEMENT.    {See  Plbading,  12 ;  Akobstob  and  Heib,  8.) 
ACQUIESCENCE  AND  WAIVER, 

1.  Principles  relating  to,  note  106. 

2.  Acquiescence  in  processioning  of  one's  land,  made  without  proprietor's  consent, 

effect  of  it. —  Whiteside  y.  Singleton,  207. 

(See  BouNDABiBS.) 
ACQUITTAL, 

In  criminal  prosecution,  bars  appeal  by  State.  —  State  v.  CwU,  190. 
ACTION  AND   SUIT,      ' 

X*  Parties — lunatic.    An  action  at  law  cannot  be  sustained  against  a  person  in  the 
character  of  guardian  of  a  lunatic,  without  joining  the  non  compos  in  the  action 
as  a  party  defendant.    He  must  be  a  party  plaintiff  when  suing,  and  a  party 
defendant  when  sued.  — Rodgers  y.  Ellison,  88. 
2.  Pleading,  misjoinder  of  counts.    If  a  count  against  a  party  as  guardian  of  a  lunatic 
be  joined  with  one  against  him  in  his  own  right,  it  is  a  mi^oinder,  and  may 
be  excepted  to  by  demurrer,  or  in  arrest  of  judgment. — lb, 
8.  For  what  maintainable.    Judgments  and  decrees.    Judgment  of  sister  States.    Pleas 
to.    The  general  language  in  Mills  y.  Duryee,  7  Cranch,  481,  and  Hampton  y. 
McConndl,  8  Wheaton,  284,  —  "that  whateyer  pleas  would  be  good  to  a  suit 
brought  upon  a  judgment  in  the  State  where  it  was  originally  rendered,  and 
none  other  can  be  pleaded  in  any  other  court  in  the  United  States ; " — is  to 
be  understood  of  pleas  affecting  the  yalidity  and  conclusiye  effect  of  judg- 
ments as  eyidence, — not  of  pleas  affecting  only  the  remedy. — Estes  r, 
Kyle,  84. 
ADMINISTRATORS.    {See  Exbcutobs  aitd  Administbatobs.) 
ADVANCEMENTS.    {See  Succbssion.) 
ADVERSE  POSSESSION.    {See  Lakdlobd  and  Tenant,  8.) 
AGENT  AND   PRINCIPAL, 

1.  General  and  special  authority.    A  general  agent  has  authority,  not  unqualified, 

but  to  act  for  his  constituent  in  a  multitude  of  instances.    A  particular  agent's 
authority  is  confined  to  a  particular  instance.  —  Walker  y.  Skipwkh,  602. 

2.  Obligation  of  principal  to  third  persons  on  contracts,  or  for  act  of  agent.    The  contracts 
•     and  acts  of  a  general  agent  within  the  scope  of  his  authority,  will  bind  the 

principal,  though  the  agent  has  secret  instruction  limiting  his  power  as  to 
such  contracts  or  acts  specifically.  —  lb. 
ALIMONY.    Chunn  y.  Chxmn,  181.    {See  Chancbbt.) 
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AMENDMENT, 

Justices*  record — entry  of  appeal.    The  justice's  omission  to  enter,  and  his  miitake  in 
^  entering  a  party's  prajer  for,  and  the  grant  of  appeal,  may,  on  motion  in  the 

Circuit  Court,  be  amended  by  the  justice,  by  supplying  or  correcting  the 
omitted  or  mistaken  entry,  by  means  of  the  recitals  in  the  appeal  bond.  But 
the  recitals,  per  se,  cannot  be  taken  by  the  court  above,  instead  of  the  entiy. 
These  amendments  are  within  the  spirit  and  meaning,  though  not  within  the 
words,  of  the  Act  of  1821,  c.  21,  §  1.  —  Lawler  y.  Howard,  15. 

ANCILLARY  JURISDICTION.    (See  Chancbbt  12, 18, 14,  87.) 

ANCESTOR  AND   HEIR, 

1.  Heir's  liability  on  ancestor's  covenant  ofvoarramty  is  joint.    All  the  heirs  constitate 

but  one  representative  of  the  ancestor ;  and  their  liability  upon  his  covenant 
of  warranty  is  in  its  nature  joint,  and  is  not  made  several  also  l>y  the  Act  of 
1789,  c.  57.  —  House  y.  MitcheU,  188. 

2.  Process  against  heirs.    In  an  action  against  heirs  on  their  ancestor's  covenant  of 
,        warranty,  the  original  writ  must  be  sued  out  against  all ;  and  if  served  on 

some,  and  returned  nan  est  inventus  as  to  others,  the  plaintiff  must  sue  an  aiias 
and  pluries  against  those  not  served  before  he  can  declare  against  those 
served. — lb. 
8.  Pleading,  abatement— heirs  must  be  joined.    In  an  action  against  heirs  on  their 
ancestor's  covenant  of  warranty,  if  the  defendants  plead  that  there  are  others 
not  sued,  —  a  replication,  that  those  not  sued  reside  beyond  the  jurisdiction 
of  the  Court,  and  that  those  sued  are  the  only  heirs  who  have  any  thing  by 
descent,  is  bad  upon  general  demurrer.  —  lb. 
4.  Descent — ancestor's  seisin.    The  ancestor's  "  right,  title,  or  interest "  in  land  pass  to 
his  heirs,  whether  he  was  seised  or  not  in  his  lifetime. —  Cfuion  v.  Burton,  565. 
APPEALS, 

1.  Damages  on  affirmance  in.    A  justice  is  an  inferior,  jurisdiction  in  the  sense  of  the 

Act  of  1828,  c.  54,  §  8,  authorizing  judgment  on  aflirmance  for  12^  per  cent 
per  annum,  in  addition  to  the  judgment  of  the  inferior  jurisdiction.  —  Union 
Bank  y.  Lowe,  225. 

2.  Surety  Jor.    Judgment  against,  erroneous  when.  —  lb. 

8.  Sureties  for  successive  appeals,  not  cosureties.  —  Cowan  y.  Duncan,  470. 
4.  State  cannot  appeal  after  verdict  of  acquittal  in  a  criminal  prosecution.  —  State 
V.  Curie,  190. 

(5eeBoNi>,  5;  Contbibution  ;  Subbtt.) 
ARBITRATION, 

Submission,  effect  on  daims  of  parties.  A  submission  to  referees  to  Talue  real^, 
which  the  parties  had  verbally  agreed  to  give  and  take  in  payment  of  a  debt 
at  the  valuation  of  the  referees,  and  a  valuation  in  writing  and  under  the  seal 
of  the  referees  will  not  take  tiie  case  out  of  the  statute  of  frauds. — Riee  y. 
Bowlings,  496. 
ASSETS.  (SeflExECUTOBS  and  Administbatobb,  8.) 
ASSIGNMENT  IN  TRUST  FOR  CREDITORS, 

1.  Reservations  of  property  by  note  to  cover  excess  if  property  over  debts  secured.    If  an 

assigning  debtor  make  his  note,  at  the  time  of  the  assignment,  to  the  cred- 
itor, not  to  secure  a  debt  then  due,  or  advance  then  made ;  but  in  considera- 
tion of  the  creditor's  verbal  promise  to  allow  him  a  further  credit  to  suf^rt 
his  flunily,  or  carry  on  his  business,  and  such  note  purport  to  be  secured  by 
the  assignment  amongst  tiie  real  debts  mentioned  in  it, — the  deed  will  be 
set  aside  at  the  suit  of  a  judgment  creditor  of  the  assignor,  as  fraudulent  and 
void. — Peacock  v.  Tompkins,  817. 

2.  Annul^fl  for  constructive  fraud,  how  assignee  to  aooount.    If  an  assignment  embrace 
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some  efTecto  which  are  liable  to  execution  at  law,  and  some  that  are  not,  and 
it  be  set  aside  for  constructive  fraud  at  the  suit  of  a  judgment  creditor  of  the 
assignor,  the  assignee  will  account 

To  the  judgment  creditor,    1.  For  such  efi^ts,  as  existing  in  specie,  when 
the  Ji.  fa.  was  issued,  would,  in  the  absence  of  the  assignment,  have  been 
subject  to  its  lien.    2.  For  the  proceeds  of  such  efiects. 
To  aU  the  creditors  parties  in  the  suit.    8.  For  all  efiects  in  his  hands  not 

subject  to  execution  at  law,  as  choses  in  action,  monej,  stock,  &c. 
Exceptions,    4.  He  will  be  allowed  to  retain  so  much  of  the  proceeds  of  the 
debtor's  effects  converted  into  cash,  as  will  pay  his  own  debts  if  a  cred- 
itor ;  and  he  will  also  be  allowed  a  credit  for  any  bond  fids  debt  of  the 
assigning  debtor  paid  by  him  as  assignee  or  trustee  before  the  complain- 
ant's lien  attached :  as  also  for  all  reasonable  charges  and  commissions 
for  care,  and  sale  of  efiects,  and  collections.  — Ih, 
8.  Distinction  between  assignment  and  absolute  sale  of  consumable  artides.    An  asiign- 
ment  of  articles  consumable  in  the  using,  to  secure  the  payment  of  a  debt,  is 
fraudulent,  per  se,  if  the  deed  stipulate  that  the  debtor  shall  retain  the  pos- 
session and  use  of  them.    But  a  reservation  by  the  vendor,  with  the  pur- 
chaser's consent,  of  the  possession  and  use  of  articles  absolutely  sold,  though 
they  are  consumable  in  the  using,  is  only  a  badge  of  fraud.  —  Richmond  v. 
Crudtqt,  681. 
ATTORNEY.    {See  Champerty,  1,  2.) 
ATTORNMENT.    (5^«  Landlord  and  Tenant.) 
AUTHENTICATION  OF  STATE  RECORDS, 

Constitution  of  U.  S.  art.  4,  §  1,  and  Act  of  Congress,  1790,  c.  11,  as  to  mode  of 
authenticating  records  of  the  States,  and  the  faith  and  credit  to  be  given 
them,  as  to  defences  to  suits  on,  considered. — Estes  v.  Kjfle,  84,  41,  48. 

{See  Constitutional  Law.) 


B. 

BAILMENT, 

1.  Slave,    What  disposition  of  a  fiither  to  a  child  is  a  bailment  or  a  gift  within  the 

North  Carolina  Act  of  1806,  Rev.  c.  101,  — McKisick  v.  McKisick,  427. 

{See  Gift  ;  Slave.) 

2.  Same,    Hirer's  reeponsibility — changing  service,    A  hirer  of  a  slave  for  a  spedflc 

purpose  is  responsible  for  all  damages  arising  from  employing  the  slave  in  a 
difibrent  service ;  as  he  is  also,  for  a  loss  occurring  while  the  slave  is  so  em- 
ployed, though  the  proximate  cause  of  such  loss  was  inevitable  casualty.  — 
Angus  v.  Dickerson,  469. 

8.  Same,  same,  conversion.  It  is  a  fruud  upon  the  rights  of  the  owner,  and  a  con- 
version, to  put  a  slave  to  a  service  entirely  different  frt>m  that  for  which  he 
was  hired. — 76. 

4.  Same — general  hiring.    In  case  of  a  general  hiring,  the  hirer  is  only  responsible 
for  ordinary  neglect — lb, 
BASTARD, 

1.  Jurisdiction — filiation.    Questions  of  filiation  are  not  jury  causes,  and  the  juris- 

diction of  them  is,  therefore,  not  taken  from  the  County  Court  by  the  Act  of 
1886,  c.  6,  §  8,  and  c.  6,  §  l.-^Kirkpatrick  v.  The  State,  124. 

2.  Same,    Power  of  the  Court,    But  it  seems  that  the  County  Court,  if  they  saw  . 

fit,  might  have  had  the  aid  of  a  jury  to  try  the  issue,  without  such  proceed- 
ing constituting  an  error  for  which  the  Supreme  Court  would  inverse. — 2b, 
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BASTARD,  —  continued. 

8.  Same,  The  issue  is  to  the  Court*  Goddard  r.  The  State,  2  Terger,  06,  approred. 
It  decided  that  the  Act  of  1822,  c.  29,  meant  to  confer  on  the  Comity  Coort, 
without  a  jury,  the  power  "  to  hear  the  proof  and  determine  the  matter," 
involred  in  the  issue  in  bastardy  causes ;  and  meaning  that,  it  was  never- 
theless constitutional.  The  State  t.  Coainejf,  8  Yerger,  210,  is  not  incon- 
sistent with  that  decision.  — lb. 

4.  Descent  of  their  estates,  and  of  parent's  to  them.    See  note  to  Guion  y.  Burton,  678. 

6.  Whether  the  &ther  of  one  legitimated  by  a  private  law,  is  his  heir. — 76. 
BILLS  OF  EXCEPTIONS, 

1.  Defective  statement  of  evidence.    If  it  does  not  appear  in  the  bill  of  exceptions, 

that  all  the  evidence  submitted  to  the  jury  is  stated  therein,  the  Court  of  Errors 
will  presume  that  there  was  evidence  to  justify  the  verdict  of  the  jury. 
This  presumption  will  not  be  made  if  the  bill  state  that  it  contains  all  the 
material  evidence.  —  Trott  v.  West,  168. 

(See  EviDBMCB.) 

2.  Judgment — presumption  in  favor  of — how  removed.    The  judgment  of  an  inferior 

jurisdiction  will  not  be  reversed  because  the  record  does  not  show  the  evi- 
dence upon  which  it  was  founded.  It  will  be  presumed  that  there  was  suffi- 
cient evidence  to  support  it.  The  want  of  evidence  to  sustain  the  judgment 
must  be  shown  by  bill  of  exceptions.  —  UnUm  Bank  v.  Lowe,  225. 

8.  A  note,  though  filed  by  the  justice,  is  not  part  of  the  record  of  the  court  above, 
till  made  so  by  biU  of  exceptions.  —  lb. 

4.  "  Note,  promissory  note  " — in  biUs  of  exceptions,  means  an  unsealed  security.  — 
Craighead  v.  The  Bank,  199. 
BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES, 

1.  Notice  of  dishonor.    Ignorance  of  place  of  residence.    Though  the  holder  of  a  nego- 

tiable security  know  the  residence  of  the  indorser,  yet  he  may  not  know  the 
post-office  nearest  thereto ;  and  in  such  case,  notice  of  the  protest  directed 
to  the  postK>ffice,  which,  after  diligent  inquiry,  is  supposed  to  be  nearest, 
will  bind  the  indorser.  —  Marsh  v.  Barr,  68. 

2.  What  is  diligent  inquiry?    Inquiry  made  of  such  persons  where  the  security  is 

made  payable,  as  may  reasonably  be  supposed  capable  of  giving  the  desired 
information,  is  diligent  inquiry  in  legal  contemplation.  —  lb. 

8.  Cases  upon  this  subject  approved.  Davis  v.  Williams,  Peck.  191 ;  Dwdap  v.  Thomp- 
son, 6  Yerger,  67 ;  Nichol  v.  Bate,  7  Yerger,  806. — lb. 

4.  Defence  to  action  on.  Fraud.  Want,  or  insufficiency  of  consideration.  Injunction, 
Collection  of  one  given  to  a  machinist  for  a  worthless  machine,  whether  he 
knew  its  quality  or  not,  will  be  restrained  by  ii^unction.  But  not  in  tiie 
hands  of  a  bondjide  assignee.  So  if  obtained  by  fraud  or  deceit.  But  collec- 
tion of  one  given  for  price  of  land  will  not  be  ei^oined  at  the  suit  of  the  pur- 
chaser who  has  not  been  disturbed  in  the  possession,  though  the  vendor  had 
no  title,  or  his  title  was  encumbered. — Donelson  v.  Young,  166;  Meadows  v. 
Hopkins,  181. 

5w  Sued  on  before  a  justice,  how  made  part  of  the  record  of  the  Circuit  Court  on  appeal  from 
that  to  the  Supreme  Court.  If  a  note  be  sued  on  before  a  justice  of  the  peace, 
and  be  sent  to  the  Circuit  Court  by  him  on  appeal  from  his  judgment,  with 
the  other  papers  in  the  cause,  and  an  appeal  taken  from  the  Circuit  to  the 
Supreme  Court,  the  note  is  not  part  of  the  record  of  the  Circuit  Court 
unless  made  so  by  bill  of  exceptions.  —  Union  Bank  v.  Lowe,  225. 

{See  Bill  of  Excbptiowb,  8,  4.) 

6.  Indorsers,  contract  between  for  one  to  take  the  shoes  of  another.  The  force  of  an  under- 
taking by  one  indorser  "  to  take  the  shoes  of  the  other  as  regards  the  xndcwse- 
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ment/'  for  a  certain  snin,  is  not  to  pay  that  sum  in  discbarge  of  the  liability, 
but  to  be  liable  instead  of  the  partj  whose  place  is  assumed.  —  NaskviUe 
Bank  ▼.  Grundy  4r  Bays,  266. 

7.  Ddi  vohether  extinguiahed  by.    Taking  a  bill  single  in  consideration  of  a  simple 

contract  demand  extinguishes  it,  and  no  action  can  be  maintained  upon  the 
consideration.    But  a  promissory  note  does  not  extinguish  the  demand  for 
which  it  was  giren.  —  Craighead  v.  State  Bank,  199. 
BOND, 

1.  Indemnity  bond,  injunction  against.    Equity  will  enjoin  the  enforcing  of  a  bond  of 

indemnity  unless  the  demand  against  which  it  was  given  has  been  or  is 
about  to  be  enforced.  —  MdUoy  v.  EUxm,  690. 

2.  Same  —  oMietB  or  not.  -^  lb. 

{See  Executor  and  Administiutor,  8, 4.) 

8.  Same  -^  devastavit  or  not  to  compound.  —  lb, 

{See  Executor  and  AjDMiinBTRATOR,  8,  4.) 
4.  Bond  fir  title — assigned.  If  a  title  bon(>be  assigned  by  the  obligee,  and  the 
assignee  sue  the  obligor  in  equity  for  a  specific  performance,  making  the 
obligee  a  party,  the  obligor  cannot  resist  a  decree  on  the  ground  that  no  con- 
sideration passed  for  the  assignment,  —  the  bill  being  taken  for  confessed  as 
to  the  obligee. — Keen  y.  White's  Bdrs,  868. 
6.  Appeal  Bond.  Recitals  in  the  bond  giyen  for  the  prosecution  of  an  appeal  from 
a  justice,  will  suffice  to  amend  the  justice's  record  by,  if  he  omit  to  enter 
the  prayer  and  grant  of  appeal.  —  Lmder  y.  Howard,  16. 

(See  Amendment.) 

6.  Delivery  Bond.    Liability  of  obligor,  breach  by  legal  constraint.    An  obligor  cannot 

be  held  responsible  for  a  breach  of  the  condition  of  his  bond,  caused  by  legal 
constraint.  — Kercheval  y.  Hcamey,  408. 

7.  Same.    Apportionment  of  damages  on  breach  of.    Under  the  Act  of  1881,  c.  26, 

which  embraces  delirery  bonds  taken  after  its  passage,  though  founded  upon 
executions  Issued  before,  if  several  writs  of  Ji.  fa.  be  levied  on  the  same  prop- 
erty, the  obligors  in  a  bond  executed  to  the  plaintiffi  in  one  of  them,  condi- 
tioned to  deliver  the  whole  property,  will  be  bound  to  deliver  only  so  much 
of  it  as  will  be  of  value  sufficient  to  satisfy  the  proportion  pf  the  execution  of 
the  obligees,  to  which  they  would  be  entitled  against  the  plaintifib  in  the 
other  executions.  —  lb, 
BOUNDARIES, 

1.  Public  survey  omitted  or  effaced,  private  survey,  or  re-morking  lawful  and  estops.    If 

granted  land,  not  originally  marked  by  the  surveyor,  or  whose  marks  have 
become  obliterated  or  obscure,  be  afterwards  marked  or  re-marked  by  the 
owner  of  the  whole,  or  part,  in  good  fiiith,  and  in  reasonable  conformity  with 
the  calls  of  the  patent ;  such  private  marking  or  re-marking  operates  as  an 
estoppel  on  the  owner,  the  State,  and  subsequent  parties,  precluding  the 
owner  from  claiming  land  not  included  by  the  newly  marked  or  re-marked 
lines,  and  the  State  from  claiming  that  which  is  included  thereby.  — Riggs  fc 
Pritckard  v.  Parker's  Lessee,  48. 

2.  Same.    What  marking  or  re-marking  is  bond  fide,  and  in  reasonable  conformity 

with  the  calls  of  the  patent,  is  a  question  of  fact,  depending  qu  the  circum- 
stances of  each  case.  —  lb. 

8.  Processioning,  surveyor's  duty,  estoppei,  construction  of  1806,  c.  1,  §  21.    If  a  propri- 

etor cause  his  land  to  be  processioned  pursuant  to  the  Act  of  1806,  he  is 
estopped  from  claiming  otherwise  than  according  to  the  processioning.— 
Whitemde  y.  Singleton,  207. 
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BOUNDARIES,  —  continued, 

4.  But  that  act  does  not  authorize  the  public  sunrejor  to  procession  a  man's  land 
without  his  consent  He  is  only  made  the  agent  to  survey  and  mark  at  the 
request  of  the  owner,  in  reasonable  conformity  with  the  calls  of  the  grant 
And  if  he  refuse  so  to  make  the  suryey,  the  owner  may  put  a  stop  to  the 
processioning;  and  if,  notwithstanding  tlie  owner's  dissent,  he  proceed  to 
complete  the  surrey,  according  to  his  own  yiews,  it  is  binding  on  no  one. 
—  76. 

6.  Same.  Acquiescence,  Qutare,  what  acquiescence  in  a  processioning  thus  made 
by  the  surveyor,  will  bind  the  proprietor.  —  lb.  232. 

6.  Re-marking,  principle  of  the  estoppel  of,  —  whether  it  binds  feme  covert.    Where  the 

original  boundaries  of  private  possessions  have  been  destroyed,  or  are  un- 
known, or  not  well  ascertained,  a  survey  made  by  the  owner  in  reasoiuible 
conformity  with  his  title  deeds  or  papers,  is  held  to  be  an  ascertainment  of 
the  very  land  owned  by  him,  and  to  conclude .  him  upon  grounds  of  public 
policy,  and  for  the  security  and  repose  of  others.  Qucere,  whether  the  reason 
of  the  doctrine  applies  to  femes^overt.  —  Yarborough  v.  Abematiiy,  418. 

7.  Ignorance  of  the  true  time  necessary  to  give  effect  to  re-marking.    If  the  parties  know 

where  the  true  line  is,  and  by. agreement  make  another,  this  would  be  a 
parol  transfer  of  land,  and  would  be  void  by  the  statute  of  frauds.  — lb, 
BURDEN  OF  PROOF.    {See  Evidbncb,  1,  2.) 


c. 

CARRIER, 

1.  Conveyance  of  goods  —  liability,  limitations  of.    The  liability  of  a  common  carrier 

cannot  be  limited  by  secret  instructions  g^ven  to  his  general  agent  See 
Agent  and  Fbincipal.  —  Walker  v.  Skipwith,  602. 

2.  Sajne.    Same.    Stage  proprietor.    When  a  stage  proprietor  has  habitually  car- 

ried in  his  coaches  persons  and  baggage,  or  packages,  the  regulations  of  his 
line  and  instructions  to  his  agents,  not  to  receive  goods  to  be  carried,  except 
as  the  baggage  of  passengers,  or  in  the  care  of  passengers,  but  at  the  risk  of 
the  owner,  or  of  the  person  sending  them,  will  not  limit  his  liability  for  the 
goods  received  by  his  agents,  unless  the  owner  or  his  agent  was  notified  of 
the  rule  or  instructions  at  the  time  of  the  receipt  of  the  goods.  —  lb, 
CASE,  ACTION  OF, 

1.  Malicious  arrest.    Malice,    Cases  and  principles  in  the  civil  and  common  law. 

Note  to  Dodge  v.  Brittain,  87. 

2.  Malicious  criminal  proceedings,    Mplice  and  vjant  of  probable  cause  must  concur.    If 

an  innocent  man  be  prosecuted  for  a  felony,  he  cannot  maintain  the  action 
of  malicious  prosecution,  if  there  is  probable  cause  for  preferring  the  charge. 
And  it  would  be  error  so  to  charge  the  jury  as  to  lead  them  to  the  inference 
that  in  the  Court's  opinion  the  plaintiff  was  entitled  to  a  verdict  unless 
guilty.  —  lb, 

8.  Same,  Evidence  in.  The  onus  of  proving  want  of  probable  cause  lies  on  the 
acquitted  defendant.  —  lb,  note,  87. 

4.  Probable  cause,  question  of  fact  and  law,  —  lb.  note,  87. 

6.  Misfeasance.  The  performance  in  an  improper  manner,  place,  oir  time,  of  an  act 
which  it  was  a  party's  duty,  contract,  or  right  to  do,  is  a  misfeasance.  — 
Childress  v.  Yourie,  661. 

6.  Same.  MiMa  drill.  To  go  through  the  exercises  of  the  militia  drill  in  the  pub- 
lic squares  and  business  resorts  of  towns  and  villages  is  a  misfeasanoe.  — lb. 
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7.  Sajne,  Same,  Consequential  damages.  The  officer,  under  whose  command  the 
exercises  of  the  militia  drill  is  performed  in  the  business  resorts  of  towns, 
is  responsible  for  consequential  damages ;  as,  if  a  team  hitched  to  a  wagon 
and  standing  in  the  usual  resorts  of  business,  run  away,  whereby  one  of  the 
horses  is  killed,  the  captain  is  responsible  for  his  ralue.  —  lb, 
CASES, 

Approved.  —  1.  Bills  of  exchange,  and  notice  of  dishonor,  68,  71. 
2.  Form  of  grand  jury's  finding,  82,  88. 
8.  Assignment  to  secure  debts,  829,  880. 
Collected.  —  1.  Executors  and  administrators,  limitation  of  actions  against.  Note,  76. 
2.  Proof  by  subecribing  witnesses,  or  by  secondary  eridence.    Note,  97,  98. 
8.  On  partial  inyalidity  of  entry  and  grant,  102, 106. 
4.  Vendor's  lien  on  sale  of  chattels.    Note,  286. 
6.  On  descents.    Note,  672,  678. 
Overruled.  —  6.  CUubome  t.  CrockeU,  8  Y.  261,  by  Graham  y,  M'Campbdl,  62. 
CERTIORARI, 

On  Diminution.    Certiorari  awarded  on  diminution  suggested  after  judgment  ren- 
dered in  the  Supreme  Court,  the  suggestion  being  supported  by  a  copy  of . 
the  record  from  the  court  below  showing  the  diminution.  —  Trott  y.  West,  168. 
CESSION  OF  ACTIONS, 

Texts  of  the  ciyil  law  relating  to,  translated.    Note  to  Scanktnd  y,  Setde,  178, 
174, 176. 
CHALLENGE, 

Of  juror  propter  affectum,  loose  expressions  of  opinion  as  to  person's  guilt,  not  a 
cause  of.  —  Howerton  y.  The  State,  262. 

{See  Cbiminal  Law,  26.) 
CHAMPERTY, 

1.  Contract  to  divide  recovery  with  attorney  or  other  person  prohibited  by  Act  o/*1821,  c.  66. 

An  agreement  by  a  plaintifT  in  a  pending  suit  to  giye  an  agent,  whether  his 
attomey-at-law  or  "  other  person,"  for  conducting  the  suit,  a  part  of  his  recoY- 
ery  is  champertous  under  the  Act  of  1821 ;  and  on  the  fiict  appearing  in 
either  of  the  ways  pointed  out  in  the  law,  the  suit  must  be  dismissed.  — 
Weedon  y.  Wallace,  286. 

2.  Construction  of  the  phraseology  of  the  law.    The  words  "  other  person,"  employed 

in  the  prohibitory  clause,  was  not  dropped  in  the  clause  proyiding  fbr  the 
dismission  of  tlie  suit,  and  prescribing  the  method  of  proceeding,  with  the 
design  to  confine  the  operation  of  the  law  to  attorneys,  but  was  the  result  of 
the  negligence  of  the  draftsman.  —  lb. 

8*  Dower,  release  of  to  heirs  out  of  possession,  whether  champertous.  If  a  widow,  to 
whom  dower  has  not  been  assigned,  release  the  right  to  the  heirs'  not  in  pos- 
session; such  release  seems  not  within  the  puryiew  of  the  champerty  act; 
for  it  does  not  inyest  the  heirs  with  the  right  of  entry,  and  can,  perhaps,  oper- 
ate only  by  way  of  estoppel.  —  Ross  y.  Blair,  626. 

4.  Scone.  Whether  acknowledging  such  rdease  after  champerty  act  was  paAed  is  champer- 
tous f  If  such  release  had  not  been  duly  acknowledged  to  pass  the  widow's 
interest  before  the  champerty  act,  the  acknowledgment  after  its  passage  is 
not  champertous,  unless  the  transaction  was  so  in  its  inception.  —  lb. 
I  6.  Pretended  right.  A  sale  by  one  out  of  possession,  of  land  adyersely  held,  is  yoid 
for  all  purposes.  It  is  neither  good  as  against  the  adyerse  possession  or  title, 
nor  as  between  the  parties  themselyes;  so  that  coyenant  cannot  be  maintained 
on  the  clause  of  wananQr  in  the  Tender's  deed.  —  Wiiliams  y,  Hogan,  187. 
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1.  Money  paid  on  consideratum  which  fails.    If  a  machinist  Bell  a  worthless  machine 

for  a  good  one,  he  will  be  compelled  in  equity  to  account  for  any  part  of  the 
purchase-money  paid  him,  or  this  bond  fide  assignee  by  the  purchaser.  — Don- 
dson  y.  Young  ^  Ckmenta,  155. 

2.  Receipt  no  bar  to,  when.    A  receipt  obtained  from  a  ward  by  a  guardian,  acknowl- 

edging satisfiftction  of  all  demands  against  him,  though  given  after  the  minor- 
ity of  the  ward,  will  be  no  bar  to  the  guardian's  accounting  in  equity  with 
the  ward.  —  McCoUum  v.  Smith,  842. 

{See  Receipt.) 

AORBBMBNT. 

8.  Construction,  specific  execution.  Agreements  will  be  inteipreted  and  specifically 
executed  according  to  the  preyailing  intent  of  the  parties.  —  Harper  t.  Lind- 
sey,  810. 

4.  Same.     Rule  of  interpretation.     The  general  and  superior  object  cannot  be 

defeated  by  a  less  general  and  inferior  direction ;  and,  in  general,  the  higher 

prevails  over  the  lower,  the  principal  over  the  specific  direction. — lb.  note, 

816. 

(See  Interpretatiok.) 

5.  Same.    Specific  performance  —  title  bond  assigned,  want  of  consideration  for  assign- 

ment. If  a  title  bond  be  assigned  by  the  obligee,  and  the  assignee  sue  the 
obligor  in  equity  for  a  specific  performance,  making  the  obligee  a  party,  tiie 
obligor  cannot  resist  a  decree  on  the  ground  that  no  consideration  passed  for 
the  assignment,  the  bill  being  taken  for  .confessed  as  to  the  obligee.  —  Koen 
V.  White,  ZbS. 

6.  Same.    Same.    Lapse  of  time  is  a  defence  against  a  bill  for  a  specific  perform- 

ance, when  there  is  something  to  be  done  by  the  party  asking  for  it,  consti- 
tuting a  condition  precedent,  which  he  has  deferred  till,  by  the  efflux  of  time, 
a  material  change  of  circumstances  has  been  produced.  It  is  no  defence 
where  two  persons  make  a  joint  purchase  of  land,  and  a  title  bond  is  taken 
to  one  of  them,  who  gives  the  other  his  bond  for  half  of  the  land  so  soon  as  a 
legal  title  shall  be  procured :  for  in  such  case  the  oblige  has  nothing  to  do 
previously  to  his  being  invested  with  a  right  of  perfonnanoe.  —  lb. 

7.  Same.    Same.    Statute- of  frauds.    Auxird.    A  verbal  agreement  to  receive  real 

estate  in  discharge  of  a  debt,  will  not  be  taken  out  of  the  statute  of  frauds 
by  a  submission  to  referees  of  the  question  — at  what  price  it  should  be  re- 
ceived —  though  the  referees  fix  the  price  in  writing  under  seal  in  the  shape 
of  an  account. — Rice  v.  Rowlings,  496. 

8.  Same.    Same.    Moral  constraint,  how  it  affects  agreement.    If  a  creditor,  having 

executed  a  mortgage  or  deed  of  trust  of  certain  town  lots,  to  secure  the 
payment  of  a  debt,  refuse  to  acknowledge  the  execution  of  the  deed  so  as  to 
admit  it  to  registration,  and  thereby  extract  from  tlie  creditor  an  agreement 
to  receive  the  lots  in  payment,  and  a  submission  to  referees  of  the  question 
whether  the  creditor  should  receive  the  lots  in  payment  at  a  price  to  be  fixed 
by  them,  and  an  award  be  made  accordingly, — such  agreement  and  award 
will  not  be  specifically  executed  in  chancery,  because  of  the  moral  constraint 
under  which  the  party  acted  in  making  the  agreement  and  submission,  and 
the  violation  of  good  faith  whereby  they  were  obtained. — lb. 
9.  Same.  Same.  Machinery  which  fails  to  answer  its  purpose.  The  specific  execu- 
tion of  an  agreement  for  the  construction  of  machinery  for  a  certain  purpose, 
will  not  be  decreed  at  the  suit  of  the  undertaker  or  his  assignee,  if  the  ma- 
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chlnexy  fail  to  answer  the  purpose  of  its  construction,  though  the  partj,  on 
whose  premises,  and  for  whose  use  the  work  was  done,  take  possession  of 
the  premises.  To  entitle  the  undertaker  to  a  specific  execution  in  such  case, 
1.  e.,  to  a  decree  for  tlie  stipulated  compensation  for  his  lahor,  the  party  for 
whom  the  work  was  done,  must  take  possession  of,  use,  and  occupy  the 
works  as  his  own,  and  for  the  end  for  which  they  were  designed.  — Pearl  v. 
NashvdU,  697. 

AsBiaifMBNT  IN  Trust  for  Crbditors. 

What  stipulation  in  will  ritiate.  —  Peacock  y.  Tompkins,  817. 
{See  AsBiQUMUVT  in  Trust  for  Creditors.) 

Dbbtor  and  Crbditor. 

10.  CredUori*  dainu,  effect  of  them  on  wife*s  right  to  alimony.    A  husband,  who  is  sued 

for  a  diYorce  and  alimony,  cannot  resist  a  decree,  because  his  creditors  may 
be  affected  by  it ;  nor,  in  ascertaining  tlie  alimony,  will  the  courts  take  an 
account  of  his  debts. —  Chunn  v.  Chunn,  181. 

11.  Judgment — execution  —  nulla  bona.    If  an  accommodation  indorser  take  an  in- 

demnity from  his  principal,  the  creditor  cannot  reach  the  property  which 
constitutes  the  indemnity  till  there  shall  be  had  a  judgment  at  law  against 
the  indorser,  and  execution  be  returned  nulla  bona,  —  JSashviUe  Bank  ▼.  Grundy 
4-  Hays,  266. 

12.  ^010  it  interfere*  in  ftwor  of  creditors.    The  jurisdiction  of  chancery,  under  the 

statute  against  fraudulent  conveyance,  being  ancillary,  namely,  to  remove 
impediments  to  executions  at  law,  will  be  exercised  only,  where  the  impedi- 
ment to  be  removed,  affects  things  which  might  be  reached  by  execution  but 
for  the  impediment;  never  in  any  case  where  the  property  sought  to  be  made 
liable,  in  equity,  could  not  be  reached  at  law,  even  though  no  obstruction 
existed.  —  Ewing  v.  Cantrell,  864. 

18.  Money,  stock,  choses  in  action  of  dt^Aar  not  liable  to  creditors  when.  The  statute  of 
frauds  avoids  every  gift,  &c.,  of  lands,  tenements,  hereditaments,  goods  or 
chattels,  or  of  any  rent,  common  or  profit  out  of  the  same,  made  of  fraud, 
&c. ;  and  by  construction,  it  embraces  voluntary  gifts,  made  by  embarrassed 
men,  though  without  intentional  fraud,  of  lands,  &c. ;  but  not  a  gift  of  money, 
stock,  choses  in  action,  &c.,  so  made ;  nor  does  the  donee,  by  force  of  such 
gift  and  the  statute,  become  debtor  to  the  donor's  creditor.  —  lb. 

14.  Money,  stock,  ^.,  made  liable  by  Act  of  1882,  c.  11.  There  was  no  jurisdiction  in 
chancery  to  subject  a  debtor's  money,  stock,  clioses  in  action,  &c.,  to  the  sat- 
isfaction of  judgments  against  him,  whether  in  bis  own  hands,  or  in  those  of 
his  voluntary  donee,  till  the  Act  of  1882,  which  was  produced  by  the  doctrine 
held  in  tlie'case  of  Erwin  v.  Oldham,  6  Yer.  186.  —  lb. 

Dkbd. 

16.  When  cancelled  for  fraud  or  surprise  or  not.  To  set  aside  feme  cooert*s  deed  of  her 
land  on  the  ground  of  surprise  in  her  privy  examination,  whereby  she  was 
induced  to  acknowledge  her  signing,  &c.,  unadvisedly  and  improvidently,  the 
proof  should  be  clear,  credible,  and  satisfactory,  especially  after  tlie  lapse  of 
twenty  years.  —  Montgomery  v.  Hobson,  487. 

16.  Clerk  and  Master.  Quaere,  whether,  since  the  Act  of  1801,  c.  6,  §  48,  the  mere 
direction  in  a  decree  to  the  clerk  and  master  to  make  a  deed,  and  his  deed 
made  in  conformity  thereto,  will  divest  the  title  out  of  the  person  against 

82 
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whom  the  decree  is  made,  and  Test  it  in  the  pmtihaBer  at  the  master's  sale  ? 
Claiborne  y.  Crockett,  607. 

Fbaud. 

17.  Falge  affirmation  on  sale  of  a  ckatid.    A  machinist,  in  selling  a  worthless  machine 

for  a  good  one,  is  guilty  of  fraud,  whether  aware  or  ignorant  of  the  defect. 
—  Dondson  t.  Young  ff  Clements,  155. 

18.  How  the  buyer  is  protected.    In  such  case,  equity  will  ex\join  the  seller  from  col- 

lecting a  negotiable  security  executed  for  the  price  of  the  machine,  and  com- 
pel him  to  account  for  any  part  of  the  purchase-money  paid  him  or  his  bona 
,fide  assignee.  —  lb. 

19.  Assignee.    But  an  assignee  of  such  security  without  notice  express  or  implied, 

of  the  fraud,  will  not  be  ei^joined  from  collecting  it.  -:-  lb. 

{Set  Assignment  in  Trust  for  Creditors.) 

Guardian  and  Ward. 

20.  Purchase  with  vxurcPs  monof.    Property  purchased  by  a  guardian,  in  his  own  name, 

with  his  ward's  money,  stands  charged  with  the  same  trust  as  did  the  money ; 
and  the  ward,  on  coming  of  age,  may,  at  his  option,  take  the  money  or  the 
property ;  and  if,  with  full  knowledge  of  the  facts  and  of  his  rights,  he  electa 
the  money,  the  property  discharged  of  the  trust  vests  in  the  guardian  abso- 
lutely. —  Caplinger  v.  Stokes,  175. 

21.  Settlement  between,  effect  of  on  ^property  purchased  with  warcTs  money.    A  settlement 

between  guardian  and  ward,  after  the  ward's  majority,  determines  the  trust; 

and  the  time  of  prescription  is  counted  from  the  date  of  the  settlement,  so 

as  to  perfect  the  guardian's  title  to  property  purchased  with  the  ward's  money, 

and,  on  the  settlement  assigned  to,  and  thenceforward  held  and  claimed  as 

his  own.  —  lb. 

Husband  and  Wife. 

22.  Conveyance  in  fraud  of  marital  right.    A  disposition  made  by  a  feme  sole  of  her 

property  after  a  contract  of  marriage,  and  before  its  solemnization,  will  be 
fraudulent  as  against  the  husband,  who  has  been  kept  ignorant  of  the  trans- 
action. —  Jordan  y.  Black,  142. 

23.  Same.    Exceptions.    This  rule  is  perhaps  without  exceptions,  sa  fiu*  as,  by  impli- 

cation, it  denies  the  husband  the  power  to  disturb  a  disposition  of  which  he 
was  informed  before  the  marriage.  But  so  far  as  it  affirms  his  power  to  set 
aside  a  disposition  concealed  from,  or  unknown  to  him,  it  admits,  it  seems,  of 
two  classes  of  exceptions —  1  founded  on  the  meritorious  ol^ects  of  the  con- 
veyance—  2,  on  the  husband's  situation  as  to  pecuniary  means.  —  lb. 

24.  Conveyance  of  feme's  slaves  to  a  trustee.    If  a  feme  sole,  between  the  contract  and 

solemnization  of  an  intended  marriage,  convey  her  slaves  to  a  trustee  to 
emancipate  them  at  her  death,  and  the  intended  husband  be  informed  of  the 
conveyance  before  the  solemnization,  the  Court,  without  inquiring  whether 
the  objects  of  the  conveyance  were  meritorious,  and  without  laying  any 
stress  on  his  pecuniary  situation,  would  not  entertain  the  husband's  bill  to 
set  aside  the  conveyance.  —  lb. 

25.  Effect  of  such  conveyance.    Such  conveyance  vests  the  trustee  with  the  legal  title, 

and  the  feme  with  an  equitable  life-estate  in  the  slaves,  and  a  sale  of  them  by 
the  husband  is  equally  an  injury  to  both  interests.  —  lb. 

26.  Descent  in  Louisiana  among  intestate's  children  in  general,  and  when  some  or  one  of 

them  is  a  feme  covert,  and  non-resident.    By  the  laws  of  Louisiana,  all  the 


INDEX.  499 

CHANCERY,  —cofia'nuerf. 

legitimate  children  of  an  intestate  "  participate  to  his  succession  "  by  equal 
shares.  If  one  of  these  children  be  a  married  woman,  her  share  of  the  im- 
movables of  the  succession  vests  in  her  as  paraphernal  property ;  and  she 
holds  it  independently  of  her  husband ;  and  she  is  entitled  to  the  administra- 
tion and  ei\joyment  thereof,  though  she  be  domiciled  in  Tennessee  with  her 
husband.  But  her  husband  is  entitled  to  the  movables  wherever  situated  as 
her  administrator  in  Tennessee.  —  McCoUum  v.  Smith,  842. 

27.  Acquisitions  after  the  marriage,  change  of  domicile.    The  law  of  the  actual  domicile 

of  the  husband  and  wife  governs  as  to  movable  property  acquired  after  her 
change  ot  residence  ;  and  as  to  all  immovable  property,  the  law  of  the  place 
where  it  is  situated.  —  lb. 

28.  Dower,   What  is  a  bar  of —  testamentary  provision  —  election  — 1784,  c.  22,  §  8.    At 

common  law  a  widow  was  not  put  to  her  election  between  a  testamentary 
provision  and  her  dower,  unless  such  provision  was  made  expressly,  or  by 
necessary  implication,  in  lieu,  or  satisfaction  of  dower.  But  by  the  Act  of 
1784,  any  provision  for  the  wife  in  the  husband's  will,  either  of  real  or  per- 
sonal estate,  puts  her  to  her  election,  which  must  be  made  within  six  months 
after  the  probate  of  the  will,  or  she  will  be  bound  by  its  provisions.  —  Reid  v. 
Campbell,  378. 

29.  **  Wife's  Equity."    It  is  a  well  established,  equitable  right  of  a  wife,  known  by 

the  name  of  the  "  wife's  equity  "  —  to  have  settled  upon  her  and  her  ciiil- 
dren  a  suitable  provision  out  of  her  personal  estate  in  the  hands  of  a  trustee ; 
as,  for  example,  in  those  of  an  executor  or  administrator.  —  Dearin  v.  Fitz- 
patrick,  661. 

80.  How  enforced.    It  will  be  enforced  by  decreeing  the  provision:  1 — incidental- 

ly, when  the  husband  or  his  assignee  is  asking  the  aid  of  a  court  of  equity  to 
reduce  her  property  into  possession ;  2  —  directly,  at  the  suit  of  the  wife,  or 
of  her  trustee,  praying  for  the  provision ;  8  —  in  case  the  trustee  is  willing, 
or  designs  to  pay  or  deliver  the  property  to  the  husband  or  his  assignee  with- 
out suit,  all  of  them  will  be  ei\joined,  at  the  suit  of  the  wife,  from  changing 
the  possession  until  provision  made.  —  lb. 

81.  Reduced  into  possession.    But  no  case  has  gone  so  fiir  as  to  decree  the  provision 

after  the  husband  or  his  assignee  has  reduced  the  property  into  posses- 
sion.— lb. 

32.  Divorce  a  mensa  —  alimony.  Upon  a  divorce  a  mensa  et  thoro,  the  marriage  is 
allowed  to  have  been  valid,  and  to  have  invested  the  husband  with  the  wife's 
property :  and,  therefore,  the  practice  is  not  to  decree  the  wife  absolutely  a 
part  of  the  husband's  real  and  personal  estate,  but  only  to  allot  her  some 
portion  of  his  income  for  her  support,  securing  the  payment,  if  necessary,  by 
charging  it  upon  his  estate.  —  Chunn  v.  Chunn,  131. 

88.  Divorce  a  vinculo,  decree  thereupon  -*  1799,  c.  19,  consti-ued.  But  upon  a  divorce  a 
vinculo,  the  marriage  is  adjudged  void  ab  initio,  and  the  title  to  the  lady's 
property  remaining,  therefore,  unaffected  by  it,  the  possession  is  restored 
to  her.  And  the  same  rule  is  to  be  observed  in  decreeing  a  divorce  under 
the  Act  of  1799,  c.  19,  though  it  allows  a  divorcei  a  vinculo  for  supervenient 
causes. — lb. 

84.  Huxhand^s  debts  no  impediment  to  alimony.  A  husband  who  is  sued  for  a  divorce 
and  alimony,  cannot  resist  a  decree  because  his  creditors  may  be  affected  by 
it :  nor,  in  ascertaining  the  alimony,  will  the  Court  take  an  account  of  his 
debts.  —  lb. 

86.    Deed  of  feme  covert.    See  Dbbd,  arUe,  16. 
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Injunction. 

86.  Against  indemnity  bond.    Equity  will  enjoin  the  enforcing  of  a  bond  of  indemnity, 

unless  the  demand  against  which  it  was  given,  lias  been,  or  is  about  to  be 
enforced.  —  MoUoy  v.  Elamy  690.     (See  Fraud.) 

Jurisdiction. 

87.  Ancillary,  ante,  12, 18,  14. 

88.  When  judgment  and  execution  and  nulla  bona  necessary  ihereio,  ante,  11. 

LiBN. 

89.  0/  vendor  of  slave  how  enforced.    If  a  purchaser  of  a  slave  at  a  fixed  price,  to  be 

paid  on  a  day  certain,  but  "  until  paid,  the  title  to  remain  in  the  seller"  convey  the 
slave  to  a  trustee  to  secure  a  previous  creditor,  the  trustee  takes  him  subject 
to  the  seller's  lien,  which  will  be  enforced  in  equity,  upon  the  seller's  bill 
against  the  purchaser  from  him,  his  creditor  and  trustee,  by  a  decree,  that 
they  pay  the  price  at  a  short  day,  —  else  that  the  sale  be  rescinded,  and  the 
slave  delivered.  —  Gambling  v.  Read,  281. 

Legacies. 

40.  Who  takes  — posthumous  grandchild.    The  residuary  clause  —  "  all  the  rest  of  my 

estate,  real  and  personal,  to  be  equally  divided  between  my  grandchildren," 
includes  a  posthumous  grandchild  who  was  in  ventre  matris  at  the  testator's 
death.  —  Smart  v.  King,  149. 

41.  Vesting  of,  favored  in  law,  and  why.    The  vesting  of  legacies  is  iavored  in  law. 

Generally,  because  the  law  will  not  intend  that  a  testator  means  to  die  par- 
tially intestate.  Especially,  of  those  to  children,  on  the  presumption  that  the 
testator  naturally  desires  their  families  to  succeed  to  their  interests :  and  of 
those  to  others,  because  the  tying  up  of  property  is  inconvenient  to  the 
legatees,  and  against  the  interest  of  society.  —  Underwood  v.  Dismukes,  299. 

42.  Indicia  of  their  being  vested.    Giving  the  intermediate  interest  of  a  pecuniary 

legacy  is  so  clear  an  index  of  intent  to  vest  the  property,  as  to  overcome  the 
strongest  formal  and  verbal  connection  of  the  estate  with  the  time  of  pay- 
ment. So  where  the  testator's  whole  real  and  personal  estate  is  vested  in 
trustees,  to  be  used  for  the  support  and  education  of  his  family  till  a  specified 
time,  and  then  to  be  equally  divided  amongst  his  children  and  their  heirs, 
the  children  have,  in  the  profits,  a  vested  right  of  present  common  ei\joy- 
ment,  and  in  the  corpus  of  the  estate,  a  vested  right  of  future  several  ei^oy- 

ment.  —  lb. 

Lottery. 

48.  Sale  of  past  and  future  drawings.  A  sale  by  the  grantees  of  what  had  been  made, 
and  of  what  should  be  made  by  drawing  a  lottery,  in  consideration  that  the 
purchasers  do  the  thing  for  which  the  lottery  was  authorized,  will  not  be 
enforced  in  a  court  of  equity  by  a  decree  that  the  grantees  draw  the  lottery, 
though  the  purchaser  execute  the  contract  on  his  part.  The  parties  will 
be  left  to  enforce  their  rights  at  law,  or  to  abandon  them,  as  they  may 
choose.  —  Bass  v.  The  Mayor  of  Nashville,  421. 

MORTOAGB. 

a.  Rdation  of  mortgagor  and  mortgagee.  Equity  of  Redemption.  Statute  of  Limitations. 
Even  in  case  of  a  direct  trust,  and  in  a  suit  between  trustee  and  beneficiary, 
the  statute  of  limitations  may  be  a  bar  to  the  claim  of  the  latter.    But  the 
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relation  of  the  mortgagor  and  mortgagee  is  not  that  of  trustee  and  beneficiary. 
It  stands  upon  grounds  peculiar  to  itself.  The  mortgagor  has  the  right  of 
possession,  and  it  is  for  himself  from  the  first,  but  the  mortgagor's  equity 
of  redemption  does  not  depend  upon  that  possession,  and  cannot  be  afiected  by 
it,  or  by  the  continuance  of  it  under  whatever  circumstances  or  pretensions 
short  of  the  time  when  a  presumption  of  right  will  arise.  But  if  the  mort- 
gagee sell  the  property,  the  purchaser,  though  at  the  time  aware  of  the 
equity  of  redemption,  will  be  protected  by  the  statute ;  for  though  notice  of 
the  equity  fixes  him  with  a  trust  for  the  mortgagor,  it  is  not  direct  but  im- 
plied ;  and  to  enforce  that  species  of  trust,  the  beneficiary  must  sue  within 
the  time  of  limitation,  for  in  such  case  the  purchaser's  possession  is  for  him- 
self; and  his  duty  to  the  mortgagor  does  not  arise  out  of  the  transaction 
whereby  he  acquired  the  possession,  but  is  implied  from  the  notice  of  his 
vendor's  duty.  —  Wood  v.  Jones,  613. 

Fracticb. 

45.  Pro  con/essOf  effect  of  agreement  to  take  testimony  after,  as  if  answer  had  been  fled. 

If  after  a  bill  for  an  account  has  been  taken  for  confessed,  it  be  agreed  that 
it  may  be  referred  to  the  Clerk  and  Master  to  take  an  account,  and  that  the 
defendant  may  prove  before  him,  by  competent  testimony,  any  matter  of  de- 
fence to  the  bill  in  the  same  manner  and  to  the  same  effect,  as  if  an  answer 
had  been  filed  relying  on  such  matter  of  defence,  the  defendant  is  not  con- 
*'  fined  to  proof  adapted  merely  to  limit  his  responsibility ;  but  may  adduce 
proof  to  the  equity  of  the  bill,  and  to  show  that  he  is  not  accountable  at  all. — 
Pearl  v.  Nashville,  697. 

46.  Writs  of  error  and  supersedeas  operate  from  fat.    Under  the  Act  of  1811,  c.  72, 

§  12,  a  cause  determined  in  the  Chancery  Court  is  in  the  Supreme  Court 
from  the  date  of  the  judge's  fat  for  writs  of  error  and  supersedeas,  although 
neither  of  them  is  served  upon  the  Clerk  and  Master  of  the  Chancery  Court. 
—  Claiborne  v.  Crockett,  607. 

47.  Effect  of  fat  on  proceeding  below  after  it.    A  sale  of  land  made  by  a  Clerk  and 

Master  of  the  Chancery  Court,  under  a  decree  of  that  court,  after  the  allow- 
ance of  a  writ  of  error  to,  and  supersedeas  of  the  decree,  is  without  authority 
and  void.  —  lb. 

48.  Deed  of  Clerk  and  Master  made  UTider  direction  of  decree. — Ante,  16. 

49.  Sale.    See  that  title  in  this  Index. 

Trust. 

60.  Between  guardian  and  ward  —  purchase  with  ward's  money.  —  Ante,  20,  21. 

61.  Bjf  implication  or  operation  of  law  —  intent.     The  fiduciary  character  cannot  be 

superinduced  upon  property  by  implication  or  operation  of  law,  unless  the 
intent  of  the  parties  to  invest  it  with  that  quality  be  deducible  from  the  na- 
ture of  the  transaction.  —  Nashville  Bank  v.  Grundy  ff  Hays,  256. 

62.  Fund  placed  by  one  indorser  in  another's  hands  on  the  agreement  of  the  latter  to  indem- 

nify  the  former,  not  held  in  trust  for  holder  of  the  paper.  If  two  persons  be  liable 
as  accommodation  indorsers  of  a  bank  debtor  on  several  notes,  and  one  of 
them  stipulates  "  to  take  the  shoes  of  the  other  as  regards  the  indorsements,"  for  a 
specific  consideration  which  is  paid  him,  and  the  bank  be  defeated  of  its 
remedy  against  the  indorsers  on  one  of  the  notes,  whereby  there  arises  a 
surplus  of  the  fund  placed  in  the  hands  of  the  indemnifier  ;  the  bank  has  no 
equitable  right,  title,  or  interest  in  the  surplus ;  and  it  does  not  stand  charged 
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with  a  trust  in  the  indemnifier's  hands ;  because  the  force  of  a  covenant  to 
take  the  shoes  of  another,  for  a  certain  sum,  is  not  to  paj  the  sum  in  dis- 
charge of  the  liability,  but  to  be  liable  instead  of  the  party  whose  place  ia 
assumed,  should  he  be  made  liable.  The  rule  is  the  same  if  a  stranger,  and 
not  co-indorser  assume  the  responsibility. — Ih. 

63.  How  created — resulting  or  implied.     An  unsealed  ^Titten  acknowledgment  or 

memorandum  by  a  party  clothed  with  the  legal  title  of  land,  that  another  is 
interested  in  it  a  certain  number  of  acres,  will  not  raise  a  trust  to  convey  the 
quantity  specified,  without  proof  of  a  consideration  paid  to  the  party  making 
the  acknowledgment  or  memorandum.  A  trust  cannot  be  implied  except 
upon  a  consideration  proved.  —  Thompson  v.  Branch,  890. 

64.  Direct — implied  —  when  barred  by  the  statute  of  limitations. — Ante,  44. 

66.  Vendor  and  purchaser.  The  collection  of  a  promissory  note  given  for  the  price 
of  land  sold,  will  not  be  enjoined  at  the  suit  of  the  purchaser,  because  the 
vendor  has  no  title,  or  his  title  is  encumbered,  if  the  purchaser  has  not  been 
evicted.  —  Meadows  v.  Hopkins,  181. 

(•See  Bill  of  Exchange  and  Promissobt  Note.) 
(See  Sale;   Vendor  and  Pu&CHAeER.) 
CONDITION, 

Precedent,  when  payment  is,  in  sales  of  goods. —  Gambling  v.  Read,  281. 

(See  Sale.) 
CONFLICT  OF  LAWS, 

1.  Pleas  to  suits  on  state  judgments  —  Limitations.    The  statute  of  limitations  of  the 

State  in  whose  courts  a  suit  is  prosecuted,  must  prevail  in  all  actions.  The 
general  language  in  Mills  v.  Duryee,  7  Cranch,  481,  and  Hampton  v.  Mc Con- 
nelly 8  Wheaton,  484,  —  "  that  whatever  pleas  would  be  good  to  a  suit  brought 
upon  a  judgment  in  the  State  where  it  was  originally  rendered,  and  none 
others,  can  be  pleaded  in  any  other  court  in  the  United  States,"  is  to  be  un- 
derstood of  pleas  affecting  the  validity  and  conclusive  effect  of  judgments  as 
evidence,  not  of  pleas  affecting  only  the  remedy.  —  Estes  v.  Kyle,  84. 

2.  Power  of  State  over  property  within  it  —  slaves  in  Louisiana.    Every  State  may  im- 

press upon  all  property  within  its  own  territory  any  character  which  it  may 
choose ;  and  no  other  State  or  nation  can  impugn  or  vary  that  character.  In 
Louisiana,  slaves,  though  movables  by  their  nature,  are  immovable  by  des- 
tination of  law.  —  McCollum  v.  Smith,  842. 

8.  Descent  of  immovables.  The  descent  and  heirship  of  immovables  are  exclusively 
governed  by  the  law  of  the  country  within  which  they  are  actually  situated. 
This  is  the  doctrine  of  the  common  law.  —  76. 

4.  Descent  in  Louisiana  among  intestate's  children  in  general,  and  when  some  or 
one  of  them  is  a^eme  coirert  and  non-resident.  —  lb. 

(See  Chancery,  26,  27.) 

6.  Acquisitions  after  marriage — change  of  domicile.  The  law  of  the  actual  domicile  of 
husband  and  wife  governs  as  to  movable  property  acquired  after  a  change  of 
residence ;  and  as  to  all  immovable  property,  the  law  of  the  place  where  it 
is  situated.  —  lb.    (See  Chancery,  27.) 

6.  Husband  and  Wife.  Marital  right  to  wife's  movables  and  immovables,  by  what  law 
determined.    The  marital  right  to  the  wife's  movables  is  determined  as  follows : 

1.  In  case  there  is  no  determinate  domicile  of  either  husband  or  wife,  at 

the  time  of  the  marriage, — by  the  lex  loci  contractus.  —  Knedand  t. 
Ensley,  620. 

2.  In  case  they  have  different  domiciles — by  the  law  of  the  husband's 

domicile. — 76. 
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8.  In  case  they  agree,  previously  to  the  marriage,  upon  a  place  of  residence 

after  it,  and  that  place  actually  become  the  place  of  the  matrimonial 

domicile,  — by  the  law  of  that  place.  — lb, 
4.  In  case  there  is  a  change  of  domicile  after  the  marriage,  —  the  law  of 

the  new  domicile  determines  the  marital  right  in  the  wife's  movables, 

acquired  after  the  change,  in  the  place  of  the  new  domicile.  —  76. 

7.  Same.    Immovables,    And  in  all  cases,  the  marital  right  to  the  wife's  immova- 

bles is  determined  by  the  lex  loci  rei  sites.  —  lb, 

8.  Same,     Marital  right  to  wife's  acquests  after  the  marriage^  not  in  the  place  of  the  mat- 

rimonial  domicile.  How  marital  right  is  affected  by  a  change  of  the  form  of  such 
acquests  from  immouahle  to  movable,  and  a  reduction  of  the  latter  to  pi^session  by  the 
husband  with  or  without  the  wife's  consent.  If  husband  and  wife  have  their 
domicile  in  Tennessee,  and  a  person  die  intestate  in  Louisiana,  of  whom  the 
wife  is  a  legal  heir,  leaving  movables  and  Immovables,  which  on  petition  of 
some  of  the  heirs,  are  converted  into  cash  or  choses  in  action  by  a  judicial 
sale,  —  the  conversion,  per  se,  will  not  affect  the  marital  right ;  but  that  right 
will  be  determined  by  the  law  of  Tennessee  as  to  so  much  of  the  wife's  share 
as  was  movable,  and  by  the  law  of  Louisiana  as  to  the  rest.  And  the  law  is 
the  same,  though  he  reduce  the  share,  thus  converted  to  possession,  if  it  be 
done  without  her  consent;  but  if  it  be  reduced  into  possession  by  the  husband 
under  a  power  of  attorney  from  his  wife,  his  marital  right  will  be  determined 
by  the  law  of  Tennessee.  —  lb. 

CONSEQUENTIAL  DAMAGES,    (^ee Damages;  Case,  Action  of.) 

CONSIDERATION, 

Trust  will  not  be  implied  without.  —  Thompson  v.  Branch,  890. 

(See  Chancery,  52.) 

CONSTITUTIONAL  LAW, 

1.  Constitution  of  the  United  States,    Authentication,    The  Federal  Constitution,  art. 

4,  §  1,  relative  to  the  fiiith  and  credit  to  be  given  to  the  judicial  proceedings, 
&c.,  of  each  State  in  the  others,  and  the  Act  of  Congress  of  1790,  c.  11,  giving 
.to  those  proceedings  such  faith  and  credit  in  every  court  in  the  Union  as- 
they  have  in  the  State  whence  taken,  does  not  change  the  rule  of  inteiv 
national  law,  — '  nor  impose  upon  the  tribunals  of  the  State  in  whose  courts 
a  suit  may  be  prosecuted  thereon,  all  defences  arising  upon  matters  ex  post 
facto,  and  affecting  the  remedy  merely  to  which  they  would  have  been  sub- 
ject, if  sued  in  the  State  whence  they  are  taken.  —  Estes  v.  KyU,  84. 

2.  Constitution  of  Tennessee,  art,  1,  §  6.     Trial  by  jury.     The  Act  of  1822,  c.  29, 

which  confers  upon  the  County  Court  the  power  "  to  hear  the  proof  and  de- 
termine the  matter,**  involved  in  questions  of  filiation  is  to  be  understood  of 
hearing  and  determining  «7i<Aoti<  a  jury;  and  is  constitutional.  —  Kirkpatrick 
y.  The  State,  124. 

(See  Babtabdt.) 

8.  Same,  art.  11,  §  7.  Partial  laws.  An  Act  of  Assembly  is  not  unconstitutional, 
as  a  partial  law,  because  it  excepts  from  its  operation  existing  suits.  So  the 
Act  of  1885,  c.  26,  authorizing  alimony  in  case  of  divorce  a  vinculo,  as  in  case 
of  a  divorce  a  mensa  et  thoro,  is  not  unconstitutional. —  Chunn  v.  Chunn,  181. 

4.  Same,  art,  1,  §  9.  Confronting  witnesses.  Defendants  in  criminal  cases  have  the 
constitutional  right  to  have  the  witnesses  personally  present  at  the  trial ;  and 
this  though  the  prosecuting  oflSqer  is  willing  to  admit  the  facts  which  it  la 
expected  they  will  prove.  —  Goodman  v.   The  State,  195. 

(^ee  Criminal  Law.) 
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6.  Satne.  Same.  Dying  declarations,  the  admissioD  of  them  in  evidence  is  no  vio- 
lation of  this  provision  of  the  Constitution.  The  right  of  confronting  wit- 
nesses, and  the  admissibility  of  dying  declarations  are  coeval  principles  of 
the  common  law.  The  first  was  inserted  in  the  Constitution  because  it  had 
been  maintained  with  difficulty  against  the  Crown  by  the  popular  party. 
The  other  had  never  been  debated  between  these,  and  hence  was  omitted. — 
Anthony  v.  The  State,^  266. 

6.  Constitution  of  the  United  States,  art.  1,  §  10,  clause,  \,  —  Constitution  of  Tennessee, 

art.  1,  §  20.  Obligation  of  Contracts.  It  is  not  a  violation  of  the  obligation  of 
contracts  to  release  prosecution  surety  or  bail,  and  substitute  another  instead 
of  the  first,  —  there  being  no  contract  on  part  of  him  for  whose  indemnity 
the  surety  was  taken.  —  Craighead  v.  The  StcOe.Bank,  199. 

7.  Same.    Bank  Charter,  1820,  c.  7.    The  charter  of  the  "Bank  of  the  State  of 

Tennessee,"  it  seems,  was  constitutional,  according  to  Briscoe  v.  The  Bank  of 
the  Commonwealth  of  Kentucky,  11  Peters,  267.  — lb. 

8.  Grant  of  a  Lottery  ^  whether  a  contract.    The  grant  of  a  lottery  by  a  private  act  of 

the  legislature  is  not  a  contract  in  the  sense  of  this  provision  of  the  Constitu- 
tion. If  there  be  a  general  law  prohibiting  lotteries  and  inflicting  penalties 
for  drawing  them,  and  the  legislature  authorized  one  for  a  specific  purpose 
by  a  private  act,  such  act  is  only  a  grant  of  immunity  from  penalties  and 
indictments  in  that  particular  instance,  and  for  that  specified  object.  —  Bass 
V.  The  Mayor  ofNadiviUe,  421. 

9.  Same.     Vested  rights.    And  if  the  grantees  of  such  immunity,  draw  one  or  more 

classes  of  the  lottery,  and  pause  in  their  proceedings,  the  specific  purpose  for 
which  the  immunity  was  gpranted  remaining  unattained,  and  there  being  no 
purchaser  of  a  scheme  or  holder  of  a  ticket  to  be  injuriously  affected,  the  leg- 
islature may  prohibit  the  further  exercise  of  the  privilege  without  violating 
vested  rights.  —  lb. 

10.  Constitution  of  Tennessee,  art.  2,  §  18.     When  a  bill  becomes  a  law  —  rdation.    When 

a  bill  has  been  signed  by  the  speakers  of  both  Houses  of  the  legislature,  as 
it  must  he  before  it  becomes  a  law,  it  takes  effect  from  the  date  of  its  pas- 
sage by  relation ;  and  if  it  be  a  repealing  statute,  it  avoids  an  act  done  by 
authority  of  the  repealed  law  in  the  interval  between  its  passage  and  signa- 
ture. —  Dyer  v.  The  State,  237. 

11.  Constitution  of  the  United  States,  art.  4,  §  2.     (f'Ao  is  a  citizen  f    Free  blacks  are 

not  citizens  within  the  meaning  of  tlie  provision  of  the  Constitution  of  tlie 
United  States,  that "  the  citizens  of  each  State  shall  be  entitled  to  all  the 
privileges  and  immunities  of  citizens  in  the  several  States."  —  The  State  t. 
Claiborne,  881. 

12.  Satne.    Same.     Tennessee  Act  of  1881,  c.  102.    A  State  statute  making  it  unlaw- 

ful for  any  free  person  of  color  to  remove  himself  to  the  State  to  reside  there- 
in, and  remain  therein  twenty  days,  does  not  violate  this  provision  of  the 
Constitution.  —  lb. 

18.  Constitution  of  Tennessee,  art.  1,  §  8.  "  No  freeman  shall  be  taken,"  ^.  By  free- 
man is  here  meant  one  who  is  entitled  to  all  the  privileges  and  immunities 
of  the  most  favored  class  ;  and  if  more  were  meant,  the  provision  only  applies 
to  those  who  are  already  citizens  of  the  States ;  and  consequently  would  not 
prevent  the  States  from  passing  laws  prohibiting  a  given  class  of  persons 
from  becoming  citizens.  —  lb. 

14.  Constitution  of  Tennessee,  art.  11,  §  6.  Lotteries.  This  provision,  which  directs 
that  the  legislature  "  shall  pass  laws  to  prohibit  the  sale  of  lottery  tickets  in 
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tins  State/'  is  itoelf  a  prohibition  of  lotteries.  —  Bats  y.  The  Mayor  of  Nash- 
viUe,  421. 
16.  Same,  art.  1,  §  20.  Retnapeetive  Law.  A  bargainor's  title  to  land  being  inchoate- 
\y  diyested  by  the  signing,  sealing,  and  delivering  of  the  deed,  and  the 
acknowledgment  or  probate  thereof,  not  having  effect  further  to  divest  his 
title,  but  only  to  entitle  the  deed  to  registration,  it  follows  that  statutes,  val- 
idating imperfect  acknowledgments  and  probates,  are  not  unconstitutional, 
though  retroactive,  because  they  do  not  affect  rights,  but  only  evidence  of 
tacts.  —  Montgomery  y.  Hdbton,  487. 
16.  Pafficular  and  general  law.  The  legislature  may  by  a  particular  law,  prescribe 
as  a  duty  the  doing  of  certain  acts,  which,  if  done  without  such  authority, 
would  be  indictable  by  the  general  law.  Thus  the  Act  of  1826,  c.  41,  mak- 
ing it  the  duty  of  the  Bank  of  the  State  of  Tennessee  to  loan  the  depreciated 
notes  of  the  Nashville  Bank,  to  be  repaid  in  par  fVinds,  is  constitutional,  though 
to  have  made  such  a  contract  without  such  authority  might  have  been  usury. 
—  Benton  v.  The  School  Commissioners,  686. 

CONSTRUCTION.    {See  Intbrpbetatiox.) 

CONTRACT, 

1.  Validity  of,  generally.     Obligation  of,  when  discharged  or  not.    The  obligation  of  a 

contract  for  work  and  labor  is  neither  annulled,  ])ecau8e  it  is  ascertained 
before  the  work  is  begun,  that  it  is  unnecessary  or  useless,  nor  because  the 
employer  cannot  determine  how  he  will  have  it  done.  —  Graves  y.  CarvUh- 
ers,  68. 

2.  Same.     Obligation  between  assignor  and  assignee.    If  one  joint  undertaker  of  work 

assign  to  the  other  his  interest  in  the  job,  the  assignee  risks  the  contingen- 
cies expressed  in  the  contract,  and  is  bound  to  pay  the  consideration  prom- 
ised the  assignor,  although  the  employer  altogether  fiiil.  —  76. 

8.  Same.  If  canal  commissioners  employ  several  joint  contractors  to  construct 
walls  and  wing-dams,  but  not  to  begin  till  the  result  should  be  known  of  cer- 
tain dredging  and  sluicing,  upon  which  the  location,  form,  and  dimensions 
of  the  walls  and  dams  were  to  depend,  the  failure  of  the  contractors  for  the 
dredging  and  sluicing,  and  consequent  inability  of  the  commissioners  to  pre- 
scribe the  location,  &c.,  of  the  walls  and  dams,  does  not  discharge  the  obliga- 
tion of  the  contract  for  the  walls  and  dams  on  either  side.  —  lb. 

4.  Construction.  Condition  precedent  as  to  place.  In  a  covenant  to  cut  a  certain  num- 
ber of  cords  of  wood,  at  any  place  the  covenantee  sees  proper,  these  latter  words 
do  not  impose  it  on  the  covenantee  as  a  condition  precedent,  to  seek  the  cov- 
enantor and  give  him  notice  of  the  place ;  and  a  plea  of  want  of  notice,  not 
averring  that  the  covenantor  offered  to  commence  the  work,  and  desired  to 
be  shown  the  place,  and  continued  ready,  &c.,  is  bad  upon  demurrer.  —  Mas- 
sey  v.  Shields,  78 ;  Gambling  v.  Read,  281. 

6.  Validity  of,  as  regards  Statutes.  Usury.  A  usurious  contract  is  not  void  in  toto, 
but  only  for  the  excess  of  usurious  interest.  —  Reed  v.  Moore,  80. 

6.  Validity  of,  as  regards  public  policy.     Champerty  and  Maintenance. 

(See  Champebty.) 

7.  Construction,  as  to  description  of  premises. 

(See  Sale.) 

8.  Suits  by  joint  contractors. 

(See  Pleading,  2.) 
CONTRIBUTION.    (See  Subett,  8.) 
CONVERSION.    (See  Tboveb.) 
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CONVEYANCE.    (5^«Debd.) 

CORPORATION, 

Process  against,  in  suit  before  a  justice  qfthe  peace.  A  justice  of  the  peace  in  Tennes- 
see cannot  issue  a  distringas,  and  so  cannot  enforce  the  appearance  of  a  cor- 
poration ;  but  he  may  render  judgment  against  a  defendant  for  want  of 
appearance  to  his  summons^  and  this  as  well  in  the  case  of  corporations  as  of 
natural  persons ;  and  therefore  he  has  jurisdiction  of  the  person  of  a  corpora- 
tion by  summons  alone.  Aliter,  in  England  and  New  York,  where  there 
must  be  an  appearance  of  the  defendant  before  judgment,  andwhere  because 
an  appearance  cannot  be  entered  by  the  plaintiff  for  a  corporation,  its  appear- 
ance must  be  enforced  by  distringas,  —  Union  Bank  t.  Lowe,  225. 

COUNTY  COURT, 

Jurisdiction  of,  in  bastardy  cases.  —  Kirkpatrick  y.  The  State,  124. 

{See  Bastardy.) 

COURTESY,  TENANCY  BY.  (See  Estate,  3.) 

COVENANT, 

1.  Particular  covenants — of  warranty  in  a  deed.    All  the  heirs  must  be  joined  in  an 

action  against  them  on  their  ancestor's  covenant  of  warranty.  —  House  t. 

Mitchell,  188. 

[See  Ancestor  and  Heir.) 

2.  Same.    Same  —  of  vendor  out  of  possession.    No  action  can  be  maintained  on  the 

coTenant  of  warranty  in  a  deed  made  by  a  vendor  out  of  possession  of  land 
adversely  held.  The  deed  and  the  covenants  contained  in  it  are  void.  — 
Williams  v.  Hogan,  187. 

(See  Champerty,  5.) 

CREDITORS.    (See  Assignment  in  Trust  for  Creditors.) 

CRIMINAL  LAW. 

Bail. 

1.  Who  may  let  to  bail.    Sheriff  when  and  when  not.    Recognizance  when  void.    Except 

in  the  special  cases  pointed  out  by  law,  the  sheriff  has  no  power  to  let  to 
bail  persons  committed  for  criminal  offences.  By  the  Act  of  1831,  c.  4,  he 
may  not  let  to  bail  one  who  has  been  committed  because  the  examining  mag- 
istrate did  not  know  whether  the  offence  was  bailable  or  not ;  and  a  recogni- 
zance reciting  that  cause  of  its  being  taken  by  the  sheriff  is  void.  —  Tlte 
State  V.  Horn,  473. 

Criminal  Imfutability. 

2.  Solution  of  the  questions,  —  By  what  signs  is  it  to  be  known  that  the  agent  has 

not  a  knowledge  of  the  morality  of  his  act,  and  the  liberty  to  abstain  from  it  1 
What  degree  of  injury  of  the  intellectual  faculties  is  necessary  to  destroy 
imputability  1    Note  to  Anthony  v.  The  State,  281. 

Evidence. 

8.  Dying  declarations.  It  is  error  to  admit  as  evidence  to  the  jury  a  copy  of  dying 
declarations,  taken  down  in  writing  by  the  examining  magistrate,  though 
such  declarations  would  have  been  evidence  had  they  been  sworn  to  by  the 
magistrate.  —  Beets  v.  The  State,  106.  • 

4.  Same.  Written  statement,  when  admissible  as  secondary  evidence.  The  written  state- 
ment taken  by  the  magistrate  would  be  admissible  as  secondary  evidence  if 
the  magistrate  swear  that  he  cannot  recollect  the  statement  of  the  deceased. 
The  rule  stated  in  Peck's  Reports,  118,  approved.  —  lb. 
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6.  Samt.  Declarant  must  be  aware  of  his  danger.  If  a  djing  person  either  declare 
that  he  knows  his  danger,  —  or  it  is  reasonably  to  be  inferred  from  the 
wound  or  state  of  illness,  that  he  was  sensible  of  his  danger,  the  declarations 
are  good  evidence.  The  rule  stated,  1  East,  P.  C.  854,  recognized.  —  An- 
thony V.  The  State,  266. 

6.  Competency  of  witnesses.    Persons  of  mixed  blood.    Under  the  Act  of  1794,  c.  1, 

§  32,  declaring  ail  persons  of  mixed  blood  descended  from  negro  and  Indian 
ancestors  to  the  third  generation  inclusive,  whether  bond  or  free,  to  be  inca- 
pable  in  law  to  be  witnesses  in  any  case  whatever,  except  against  each  other, 
no  person  thus  disqualified  can  be  a  witness  in  a  State  prosecution./^  a  defend- 
ant who  belongs  to  one  of  the  disqualified  classes.  —  Jones  y.  The  State,  120. 

7.  Same.     Grand  Jurors.    If  a  witness  examined  before  the  grand  and  petit  juries 

give  contradictory  testimony,  and  is  indicted  for  the  perjury  committed 
therein,  the  members  of  the  grand  jury  are  competent  witnesses  to  prove  the 
contradiction.  —  Crocker  v.  The  State,  127. 

Gaxiko. 

8.  What  it  is.    Betting  on  election  not.    Gaming  is  betting  or  wagering  upon  the 

event  of  any  proposed  course  of  action  or  contest,  and  then  commencing 
and  prosecuting  the  proposed  course  of  action  or  contest  in  consequence  of 
the  bet  or  wager  with  a  view  to  produce  the  event,  and  determine  the  bet  or 
wager.  But  an  election  is  not  commenced  and  prosecuted  with  any  such 
view ;  therefore  to  bet  on  an  election  is  not  gaming.  —  The  State  v.  Smith,  99. 

Grakd  Jurt. 

9.  Power  to  send  for  witnesses.    The  power  of  the  gn'^nd  jury  to  send  for  witnesses 

by  the  Act  of  1824,  c  6,  §  2,  extends  not  beyond  the  case  of  gaming.  —  The 
State  V.  Smith,  99. 

10.  Clause  of  secrecy  of  oath  of.    The  reason  of  the  injunction  of  secrecy  in  the  oath 

of  the  grand  jury  is  one  of  public  policy ;  namely,  that  the  evidence  produced 
before  them  may  not  be  counteracted  by  subornation.  —  Crocker  v.  The 
State,  127. 

11.  Panel,  how  supplied,  when  some  are  incompetent,    K  there  be  placed  on  the  grand 

jury  panel  persons  not  competent  to  be  grand  jurors,  the  court  to  which  the 
panel  is  returned  may  strike  them  off,  and  summon  others  in  their  stead.  — 
Jetton  V.  The  State,  192. 

12.  Witness  sent  to,  how  to  be  sworn.    If  a  witness  who  is  sent  to  the  grand  jury  be 

sworn  in  open  court,  though  not  in  the  immediate  presence  of  the  judge,  or 
even  in  his  temporary  absence  from  the  bench,  it  is  good.  —  lb, 

HOMICIDB. 

18.  Degrees  of  guilt  of  participators  in.  If  a  party  be  engaged  in  an  unlawful  act,  and 
another,  though  without  concert,  assist  him,  and  actually  perpetrate  the  mis- 
chief, the  first  party  is  responsible  for  whatever  result  he  himself  intended, 

■ 

as  though  he  had  been  the  sole  perpetrator.  And  the  degree  of  the  abet- 
tor's guilt  will  depend  on  the  intent  with  which  he  acted.  —  Beds  v.  The 
StaU,  106. 
14.  Sams.  Authorities  —  distinctions.  Tlie  rules  as  to  the  different  degrees  of  hom- 
icide of  which  several  persons,  present  at  the  act,  may  be  guilty,  stated  in  1 
Russell,  898,  Am.  ed.,  1  Hale,  c.  84,  the  three  last  paragraphs,  1  Hawkins, 
c.  81,  §  85,  and  the  distinctions  taken  in  the  latter  book  from  §§  40  to  50, 
inclusive,  recognized. — lb. 
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15.  Murder  in  the  first  degree.    To  constitute  this  ofience,  the  killing  mnst  be  wilftil 

and  malicious  and  deliberate  and  premeditated.  —  Anthony  y.  The  State,  265. 

16.  Same.    A  killing  not  superinduced  by  passion  or  provocation,  deliberate  and 

premeditated,  is  murder  in  the  first  degree,  though  deliberated  and  premed- 
itated but  a  moment.  —  lb. 

17.  Murder  in  the  second  degree.    Mandaughter.    A  killing  under  the  influence  of  pas- 

sion, or  upon  provocation,  before  the  passion  had  time  to  subside,  would  onlj 
be  murder  in  the  second  degree,  or  manslaughter  if  the  provocation  was  a 
sufficient  and  legal  one.  The  definition  in  Dale  v.  The  State  repeated  and 
recognized.  —  lb. 

IXMIOHATION  INTO  THE  StATB. 

18.  Of  free  persons  of  color  prohibited,  constitutionality  of  the  law  considered.  —  The 

Stale  V.  Clwhome,  331. 

[Set  Constitutional  Law,  11,  12, 13.) 

Indigtmbnt  and  Prbbenthsnt. 

19.  Finding  of  the  bill,  ambiguity  in.    If  an  indictment  be  preferred  against  two  ibr  a 

certain  offence,  and  the  record  shows  that  the  grand  jury  came  into  open 
court,  in  a  body,  and  returned  a  bill  of  indictment  against  one  of  them  for 
the  same  offence,  upon  which  he  is  afterwards  arraigned,  tried,  and  convicted, 
—  the  judgment  will  not  be  arrested  on  account  of  this  ambig^ty  in  the 
record,  ^- for  the  fact  that  the  indictment  was  preferred  against  two  does 
not  make  it  less  an  indictment  against  one  of  the  two.  —  Blevins  v.  The 
State,  82. 

20.  What  is  evidence  of  the  finding.    The  principle  settled  in  Chappel  v.  7'he  State,  8 

Yerger,  166,  —  that  no  less  than  record  evidence  can  be  received  to  establish 
the  fact,  that  the  accused  has  been  indicted  in  due  form  by  the  grand  jury, 
approved  but  stated  to  be  upon  the  verge  of  the  law.  —  lb. 

21.  Need  not  appear  of  record  to  be  founded  on  presentment.    It  is  not  essential  that  the 

record  show  by  any  order  or  memorandum,  that  the  indictment  is  founded 
upon  the  presentment.  If  it  appears  that  there  had  been  a  presentment 
made  against  the  same  individual  for  the  identical  same  offence  for  which  he 
was  indicted,  that  will  be  sufficient  to  show  that  the  indictment  was  founded 
on  the  presentment,  and  to  excuse  the  attorney-general  from  the  obligation 
to  mark  a  prosecutor.  — The  State  y.  McCann,  91. 

22.  Founded  on  void  presentment  must  have  prosecutor  marked.    From  the  rule  that  the 

power  of  the  grand  jury  to  send  for  witnesses,  by  the  Act  of  1824,  c.  5,  §  2, 
extends  not  beyond  the  case  of  gaming, — ante,  9, — it  follows  that  a  present- 
ment for  betting  on  an  election  founded  on  the  testimony  of  a  witness  sworn 
to  testify  of  unlawful  gaming,  is  void.  And  an  indictment  founded  on  such 
presentment  cannot  be  preferred  without  a  prosecutor  marked  tliereon,  —  the 
Act  of  1817,  c.  61,  §  4,  only  declaring  that  indictments  for  gaming  may  be 
preferred  without  a  prosecutor  being  marked  thereon.  —  The  State  y.  Smith 
99 ;  Ante,  8,  9. 
28.  ^010  finding  should  be  indorsed.  "  True  Bill "  indorsed  on  a  bill  of  indictment, 
and  signed  by  the  foreman  of  the  grand  jury,  is  a  sufficient  memorandum  of 
the  finding,  and  is  as  good  as  "A  true  bill."  li  seems  that  the  word  "true," 
indorsed  on  the  bill  and  effectually  signed,  would  be  a  sufficient  memoran- 
dum of  the  finding,  and  the  words  "  not  true "  of  the  rejection  of  a  bill. 
Several  equivalent  expressions  enumerated  by  the  Court  —  The  State  t. 
EUdns,  109. 
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24.  Description  of  attorney-general.    The  &ilure  of  the  attornej-genenil  to  state  for 

what  judicial  circuit  he  was  attorney -general  is  not  sufficient  cause  for  arrest- 
ing the  judgment. — lb, 

25.  How  they  respectively  become  part  of  the  record.    An  indictment  is  only  signed  by 

the  foreman  of  the  grand  jury,  and,  therefore,  unless  it  appears  from  the 
record  that  the  bill  was  returned  by  the  jvary  into  open  court  "  a  true  bill," 
it  cannot  appear  that  it  has  been  before  them  and  found  by  them.  But  a 
presentment  is  signed  by  all  the  jurors,  and  we  have  thus  an  assurance  that 
they  have  acted  on  it,  and  found  the  facts  it  presents,  as  satisfactory  as  would 
be  on  entry  on  the  record.  —  The  State  y.  Muzingo,  112. 

26.  Quashing.    The  Court  is  not  bound  to  quash  an  indictment  or  presentment.    The 

party  may  be  left  in  the  discretion  of  the  Court  to  demur,  &c.  —  Jetton  t.  The 
State,  192. 

JURT  PSTIT. 

27.  Chailenge  propter  affectum.    Loose  impressions  and  conversations  of  a  juror  as  to 

the  prisoner's  guilt  or  innocence,  founded  upon  rumor,  would  not,  if  dis- 
closed by  him  or  others  to  the  Court,  on  the  selection  of  the  jury,  have  the 
effect  to  set  him  aside  as  incompetent ;  nor,  if  disclosed  after  verdict,  be  a 
cause  of  new  trial.  —  Howerton  v.  The  State,  262. 

(See  QsAND  Juby.) 

Larceny. 

28.  Essence  of  it.    Receiving  goods  with  the  owner's  consent  from  his  slave,  is  not 

larceny,  it  being  of  the  essence  of  the  offence  that  the  goods  be  taken  against 
the  will  of  the  owner,  —  invito  domino.  —  Dodge  v.  BriUain,  84. 

Manslaughter. 

29.  See  ante,  this  title,  17. 

New  Trial. 

80.  Whether  afUr  acquittal.    In  all  criminal  cases,  of  every  grade,  if  the  defendant 

be  acquitted  by  the  jury,  though  the  acquittal  might  have  been  occasioned 
by  the  error  of  the  Court,  the  defendant  must  be  discharged  of  the  offence 
alleged  against  him  in  that  indictment.  —  The  State  v.  Curie,  190. 

81.  What  expression  of  opinion  would  not  be  a  cause  of  new  trial.  —  Howerton  v. 

The  State,  262. 

{See  New  Trial.) 

Nuisance. 

82.  See  Retailing  of  Liquors,  post,  this  title. 

Practice. 

88.  Cause  stricken  from  the  docket.  In  case  of  acquittal  in  the  Circuit  Court,  in  crim- 
inal cases,  if  the  State  appeal,  the  cause  will  be  stricken  from  the  docket  of 
the  Supreme  Court  for  want  of  jurisdiction.  —  The  State  v.  Curie,  190. 

84.  Trial  postponing.    Where  a  defendant,  in  a  criminal  case,  offers  a  sufficient  affi- 

davit for  a  continuance,  stating  the  absence  of  witnesses  and  the  facts  to 
which  they  are  expected  to  testify,  it  is  error  to  refuse  a  continuance,  even 
though  the  prosecuting  attorney  offers  to  admit,  not  simply  that  the  witnesses 
would  testify  to  the  facts  stated,  but  also  the  truth  of  those  fac.s ;  for  the 
defendant  has  the  constitutional  right  of  having  the  witnesses  personally 
present  at  the  trial.  —  Goodman  v.  The  State,  196. 

85.  Trial  postponed  below  or  not,  error  or  not.    Where  the  Circuit  Court  refuses  a  con- 
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tinuance  for  the  insufficiency  of  the  reasons  stated  in  the  affidavit,  the  Court 
of  Errors  would  be  extremely  cautious  and  circumspect  in  controlling  its  dis- 
cretion, though  they  entertained  a  clear  opinion  tliat  the  reasons  were  suffi- 
cient. —  76. 

Frosbcutor. 

86.  When  dispensed  with.    See  ante,  8,  22,  224. 

Rbcognizakgb. 

87.  Ambiguity  in.  The  grammatical  connection  of  words  as  relatire  and  antecedent 

will  not  be  allowed  to  prevail  to  tlie  destruction  of  the  meaning  of  the  sen- 
tence. Thus  where  three  persons,  two  of  them  of  the  same  surname,  entered 
into  a  recognizance  in  the  following  order,  T.  C.  in  the  penalty  of  $3000,  and 
F.  and  G.  Y.  C.  in  the  penalty  of  $8000,  jointly  and  severally  conditioned  to 
be  void  if  the  said  C.  appeared :  Heid,  that,  by  the  scope  of  the  paper,  no 
ambiguity  existed  as  to  wliich  C.  was  meant  by  the  words  "  said  C." —  The 
State  V.  Cherrif,  282. 

88.  What  sufficient  allegation  in  sci.fa.  that  recognizance  uxu  acknowfedged  be/ore  justice. 

If  a  set.  fa,  recite  that  certain  justices  by  name  returned  a  recognizance  into 
the  clerk's  office,  and  that  it  was  witnessed  by  them,  these  are  sufficiently 
certain  allegations  that  the  recognizamie  was  acknowledged  before  them.  —  lb. 

89.  Becomes  part  of  Court's  record  how.    The  filing  in  a  court  of  record,  by  a  mag- 

istrate, of  a  recognizance  purporting  to  have  been  taken  before  him,  makes 
it  part  of  the  Court's  proceeding,  and  communicates  to  it  the  dignity  and 
verity,  which,  by  law,  appertain  to  records.  —  Barkley  v.  The  State,  93. 

40.  How  one  soJUed  may  be  questioned  or  not.     The  verity  of  a  recognizance  so  filed, 

cannot  be  questioned  by  the  plea  of  non  est  factum,  and  if  such  plea  be  put  in  it 
is  demurrable.  —  lb. 

Retailing  Spirituous  Liquors. 

41.  Offence  defined.    The  Act  of  1779,  c    10,  creates  "  the  offence"  of  unlicensed  re- 

tailing of  spirituous  liquors,  subjecting  persons  guilty  thereof  to  a  penalty  of 
fl25,  and  defining  it  to  be — 1.  The  selling  of  them  in  smaller  quantities 
than  a  quart.  —  2.  The  selling  of  them  by  the  quart  or  greater  quantity,  to  be 
drunk  at  the  place  where  sold.  —  Dyer  v.  The  State,  287. 

42.  License  laws  repealed.    The  Act  of  1888,  c.  120,  operates  virtually  as  a  repeal  of 

all  laws  authorizing  a  license  to  retail  spirituous  liquors  ;  because  it  makes  all 
retailing,  without  exception,  a  misdemeanor  indictable  and  punishable  by 
fine  at  the  discretion  <Jf  the  Court.  —  76. 
48.  Whether  the  penalty  of  $125  is  repealed.  It  seems  that  the  Act  of  1779  is  not  re- 
pealed so  far  as  it  inflicts  the  penalty  of  $125  upon  persons  selling  by  the 
quart  or  greater  quantity,  to  be  drunk  at  tlie  place  where  sold.  —  lb. 

Scire  Facias. 
44.  See  this  Title,  Recoqnizance. 

D.  . 

DAMAGES, 

1.  On  appeals  from  justices.    The  Act  of  1828,  c.  54,  §  8,  authorizes  12i  per  cent 

per  annum  on  appeals  from  justice's  judgments.      Union  Bank  v.  Lowe,  225. 

2.  Consequential,  on  misfeasance.     Childress  v.  Yourie,  561. 

(See  Case,  Action  of.) 
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DEBT, 

Extinguishment,    Taking  a  bill  single  in  consideration  of  a  simple  contract  demand 
extinguishes  it,  and  no  action  can  be  maintained  founded  upon  the  considera- 
tion.   But  a  promissory  note  does  not  extinguish  the  demand  in  consideration 
of  which  it  was  given.  —  Craighead  v.  The  State  Bank,  199. 
DEBTOR  AND  CREDITOR, 

(See  Chancbet,  10, 11,  12, 18,  U.) 
DECEIT, 

Defined  and  extinguished  firom  fraud.  —  Note  to  Dondson  v.  Youngs  158. 
DECLARATION. 

(See  Flbading,  14.) 
DECLARATIONS  IN  ARTICULO  MORTIS. 

(See  CsiMiKAL  Law,  8,  4,  5.) 
DEED, 

1.  Of  non-resident  bargainor  how  proved  far  registration.    How  the  deed  of  a  non-res- 

ident bargainor  maj  be  proved  and  the  probate  certified,  so  as  to  be  admissi- 
ble to  registration,  under  the  Act  of  1807,  c.  85,  §  8.  —  Rochell  v.  Benson,  8. 

2.  Iiregularly  registered,  how  it  affects  bargainor's  title.    If  land  be  sold  under  ex- 

ecution, the  title  passes  as  against  the  defendant  and  those  claiming  under 
him  by  conveyance  subsequent  to  the  judgment,  notwithstanding  any  irreg- 
ularity in  the  registration  of  the  title  deed.  —  lb, 
8.  Though  irregularly  registered,  estops  vendee  to  claim  against  vendor. — lb, 

(See  Estoppel;   Vendor  and  Puscbasee.) 

4.  Of  feme  covert.    See  that  Title  in  this  Index. 

5.  Registration  of,  date  of  mag  be  supplied  how.    If  it  appear  from  the  registry  that  a 

deed  and  the  certificate  of  probate  or  acknowledgment  indorsed  thereon  had 
been  registered,  but  the*  date  of  the  registration  omitted,  the  register  or 
deputy  register  may  be  examined  to  supply  the  date.  —  Miller  v.  EstiU,  479. 

(See  Reoisteation.) 

6.  Operation  of  the  statvtory  deed,  1715,  c.  88,  §  5,  ^.    Our  statutory  deed  does  not 

operate  like  the  ancient  feofiment, — to  pass  the  fee-simple  and  turn  all 
other  estates  into  rights  of  entry  or  action.  It  operates  as  a  grant,  —  to  pass 
nothing  but  what  the  bargainor  may  lawfully  sell.  —  Miller  v.  Miller,  484. 

7.  Executed  under  power,  when  the  latter  wiU  be  presumed  to  be  well  proved.    When  the 

parties  in  equity  in  their  pleadings  treat  a  title  as  vested  in  one  of  them  by 
deed  made  under  a  power  of  attorney,  which  is  not  exhibited  in  the  pleadings, 
the  Court  will  take  it  for  granted  that  the  power  was  well  proved  to  authorize 
the  conveyance.  —  Claiborne  v.  Crockett,  607, 

8.  Of  feme  covert,  whether  or  not  cancelled  for  fraud  or.  surprise  in  acknowledgment, 

—  Montgomery  v.  Hobson,  487. 
DEFAULT, 

For  want  of  plea.    Judgments  by  de&ult  have  always  been  taken,  under  our 
practice,  for  want  of  appearance,  as  well  as  for  want  of  plea.  —  Union  Bank 
V.  Lowe,  225. 
DELIVERY  BOND. 

(See  Bond,  6,  7.) 
DEMAND  AND  REFUSAL, 

To  be  regarded  only  as  evidence  of  conversion.  —  Houston  v.  Dyche,  76. 
DESCENT, 

1.  Seisin  in  deed.  Independently  of  any  statutory  provision  upon  the  subject,  it 
may  well  be  doubted  whether  the  rule  of  the  common  law  ought  to  be  main- 
tained in  this  country  —  "  That  when  a  person  acquires  an  estate  in  fee-sim- 
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DESCENT,  —  continued. 

pie  in  land,  by  descent,  it  is  necessarj  that' he  shoald  enter  on  the  lands  to  gain 
a  seisin  in  deed,  in  order  to  transmit  it  to  his  heirs.'*  —  Guion  t.  Burton,  566. 
2.  RuU  of  the  Common  Imw  repealed.  The  Act  of  1784,  c.  22,  §  2,  transmits  to  the 
heirs  of  an  intestate  owner  wkalever  right,  title,  or  interest  he  had  in  the  in- 
heritance of  land,  at  his  death,  without  his  ever  having  had  any  seisin  in 
deed, — lb. 
8.  Decisions  upon,  collected  and  arranged,  note,  572,  678. 

(iSee  Bastard,  4,  6.) 
DEVASTAVIT.    {See  Exbcutobs  and  Adminxsthatorb,  4.) 
DEVISAVIT  VEL  NONI 

1.  Proof  of  this  issue,  subscribing  witnesses.      The  Act  of  1789,  c.  28,  going  upon  the 

principle  that  this  issue  implies  doubt  and  suspicion,  requires  the  partj,  in 
the  first  instance  to  call  all  the  living  witnesses  witliin  the  jurisdiction  of 
the  Court ;  and  that  is  the  only  change  the  act  has  made  on  the  common  law. 
y  —  CrockeU  v.  CrockeU,  96. 

2.  Handwriting  may  be  proved  on  this  issue  when.    But  if  the  witnesses  reside  out  of 

the  jurisdiction  of  the  Court,  proof  of  their  handwriting  is  admissible,  as  it  is 
at  common  law.  —  76. 
8.  The  fiu!t  that  the  witnesses  do  reside  out  of  the  jurisdiction  of  the  Court  may  be 
shown  by  any  evidence  tending  to  prove  it.    The  production  of  a  subpoena 
returned  "  not  to  be  found,"  is  not  necessary.    That  return  is  sufficient  evi- 
dence of  the  fact ;  but  if  the  return  show  that  the  witnesses  are  within  the 
jurisdiction  of  the  Court  the  secondary  proof  is  inadmissible. — lb. 
DISTRIBUTIONS,   STATUTE  OF.     (See  Successioh  ;  Widow.) 
DISTRINGAS.    (See  Corporatiow.) 
DOMICILE, 

Law  of,  governs  marital  rights  as  to  movables. — McCuUom  v.  Smith,  842. 

(See  Conflict  of  Laws;   Chancery,  26,  27.) 
DOWER.    (See  Chancert.  28;   Champbrtt,  8,  4.) 

1.  Clianges  in  the  law  of  England  as  to,  by  statute  8  &  4  William  IV.  c.  105. 

Note,  889,- 890. 

2.  Release  of,  by  husband,  makes  him  competent  untness.    If  husband  and  wife  join  in  a 

conveyance,  releasing  her  dower  in  the  land  of  her  first  husband  to  his  heir, 
the  second  husband  is  a  competent  witness  for  the  heir  of  the  first  husband, 
or  the  heirs  of  such  heir,  though  tliey  be  the  children  of  such  second  husband, 
in  an  ejectment  brought  by  them  to  recover  the  land.  —  Ross  v.  Blair,  626. 

8.  Release  of  to  heirs  out  of  possession  whether  champerlous.  If  a  widow,  to  whom  dower 
has  not  been  assigned,  release  her  right  to  the  heirs  not  in  possession,  such 
release  seems  not  within  the  purview  of  tlie  Champerty  Act ;  for  it  does  not 
invest  the  heirs  with  the  right  of  entry,  and  can,  perhaps,  operate  only  by 
way  of  estoppel. —  lb. 

4.  Whether  acknowledging  such  rdecue  after  Champerty  Act  is  ehampertous.  If  such 
release  was  not  duly  acknowledged  to  pass  the  wife's  interest  before  the 
Champerty  Act,  her  acknowledgment  after  its  passage  is  not  ehampertous, 
unless  the  transaction  was  so  in  its  inception.  —  lb. 

E. 

EJECTMENT, 

1.  Lessor's  Title.    His  vendee  is  estopped  from  disputing  it,  181. 

(See  Vendor  and  Purchaser;  Sale.) 


EJECTMENT,  —  continued, 

%  When  tenant's  title  becomes  adyerse  to  b 

(See  Landlosd  and 
EMANCIPATION, 

Whether  chairman's  report  must  appear  of  record.    The  proceedings  under  the  Act  of 
1801,  c.  27,  to  emancipate  a  sUive  being  in  the  nature  of  a  suit,  and  the  order 
of  emancipation  in  the  nature  of  a  judgment,  it  will  be  a  sufficient  emancipa- 
tion if  it  recites  the  matters  of  &ct  which  constituted  the  reason  of  adjudging 
the  slave  to  be  free,  though  the  order  do  not  show  that  the  chairman  made 
the  report  contemplated  by  the  act,  that  the  intention  and  motives  of  the 
emancipator  were  consistent  with  the  interest  and  policy  of  the  State.  — 
Stewart  v.  MiUer  4r  Moore,  574. 
ENTRY.    (5«Grakt,  4.) 
EQUITY.    {See  Chamcert.) 
EQUITY  OF  REDEMPTION, 

Under  what  circumstances  barred  or  not  by  time,  618. 

(See  Chancebt,  44.} 
ERROR  AND  SUPERSEDEAS,  WRITS  OF, 

They  suspend  the  decree  from  the  date  of  the  fiat,  G07. 

(See  Chakcbbt,  46,  47.) 
ESTATE, 

1.  Descent  of.    Liability  of  heirs  by  descent  on  ancestor's  covenant  of  warranty, 

188. 

(See  Ancestob  and  Heib,  1-8.) 

2.  Same,    Who  is  heir  by  descent,  and  to  whom,  566. 

(See  Descent,  1,  2,  8.) 
8.  Tenancy  by  courtesy^    What  seisin  of  wife  will  suffice  to  make  the  husband  tenant 
by  ^e  courtesy,  666. 

(See  Descent.) 
ESTOPPEL, 

Between  vendor  and  purchaser.    Vendee  is  estopped  to  deny  vendor's  title,  though 
the  deed  under  which  the  latter  claims  is  irregularly  admitted  to  registration. 
— BocheU  V.  Benson,  8. 
(See  Acquiescence  and  Waiveb  ;  Boundabies,  8-6 ;  Deed,  8 ;  Evidence,  9 ; 

Gbant,  4;  Sale,  16;  Yendob  and  Pubchaseb,  8.) 
EVIDENCE, 

1.  In  malicious  prosecution.    The  onus  of  proving  want  of  probable  cause  lies  on  the 

acquitted  defendant,  87. 

(See  Case,  Action  of.) 

2.  By  subscribing  witnesses.    At  common  law  all  the  subscribing  witnesses  need  not 

be  called,  unless  it  first  appear  that  the  instrument  produced  labors  under 
doubt  and  suspicion.  —  Crockett  v.  Crockett,  96. 
8.  Secondary,  when  subscribing  witnesses  cannot  be  found.    What  evidence  will 
suffice  that  witnesses  cannot  be  found. — lb. 

(See  Devisavit  vel  non.) 
4.  Dying  declarations.    Secondary  evidence  of,  when  admissible. 

(See  Cbiminal  Law,  8,  4.) 
6.  Bills  of  exceptions,  what  must  appear  in.    It  must  appear  that  all  the  evidence  sub- 
mitted to  the  jury  is  contained  in  the  bill  of  exceptions,  or  it  will  be  presumed 
that  there  was  evidence  sufficient  to  justify  the  verdict.  —  Trott  v.  West,  168. 

(See  Bills  of  Exceptions.) 
6.  Interest  of  witnesses.    Prosecution  surety  or  bail  may  be  made  a  competent  witness 
for  the  party  for  whom  he  stands  bound  by  releasing  him  of  record,  and  sub- 

88 
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EVIDENCE,— ccmfmul^^^  .  .^ 

stitutiDg  anotherV^  '  td,-^Cnughead  y.  The  State  Bank,  199;  Boss  y. 
Blair,  6^,  V^l/ 

7.  So  a  guardian,  who  commtm^s  an  action  of  ejectment  in  the  name  ids, 

and  gives  hie  bond  for  the  prosecution  of  it^  may  be  released  when  they  come 
of  age,  and  examined  as  a  witness.  —  Boss  r.  Blair,  626. 

6.  In  like  manner  a  second  husband  who  joins  his  wife  in  releasing  to  the  heir  of 
Ihe  first  husband  his  wife's  dower,  may  be  a  witness  for  the  heu:  in  an  action 
of  ejectment  for  the  land.  — lb, 

9.  Admimon  by  conduct  and  demmnor»  On  in*esenting  his  account  to  a  defendant,  if 
he  admit  the  correctness  of  the  charges,  but  say  he  belieyed  he  owed  the 
plaintiff  nothing,  yet  give  no  reason  for  his  belief,  and  show  nothing  in  sup- 
port of  it,  the  whole  must  be  left  to  the  jury,  who  may  reject  the  explanation, 
and  give  their  verdict  on  the  admission.  Claiming  a  credit  as  to  one  item  of 
an  account,  and  remaining  silent  as  to  the  rest,  is  a  strong  circumstantial 
proof  of  the  correctness  of  the  rest.  —  Craighead  v.  The  State  Bank,  199. 

10.  Examination  of  witness.    Whether  party  can  discredit  his  own  witness. — Note, 

46a 

11.  Emancipation,  order  of,  good  evidence  in  an  action  for  freedom ;  or  in  an  action 

of  trespass  by  the  party  emancipated  upon'the  plea  that  he  is  a  slave,  though 
the  chairman  of  the  County  Court  did  not  report  upon  the  petition,  as  con- 
tempUted  by  the  Act  of  1801,  c.  27.  —iSfeioarl  v.  Milkr  and  Moore,  674. 

12.  Competency  of  sheriff  to  prove  uxint  of  notice  of  sale.    The  sheriff  is  competent,  but 

not  bound,  to  give  evidence  of  his  own  failure  to  give  notice  of  the  time  and 
place  of  sale,  as  required  by  the  Act  of  1799,  c.  14,  §  1. —  Valentine  v.  Cool^, 
618. 
18.  If  it  appear  from  the  registry  that  a  deed  and  the  certificate  of  probate  or  ac- 
knowledgment indorsed  thereon  had  been  registered,  but  the  date  of  regis- 
tration omitted,  the  register  or  deputy  register  may  be  examined  to  supply 
the  date. — Miller  v.  Estill,  479. 
EXECUTION, 

1.  Chancery  jurisdiction  in  aid  of,  under  what  conditions  exercised. — Ewing  v. 

Cantrell,  864. 

{See  Chanobrt,;11,  12, 18, 14.) 

2.  Judgment  on  motion  against  sheriff,  for  failure  to  return. — Benson  v.  Porter,  619. 
EXECUTORS  AND  ADMINISTRATORS, 

1.  Limitations  of  actions  against,  by  Acts  of  1789,  c.  28 ;  1829,  c.  67,  and  1881,  c.  128. 

The  Acts  of  1829  and  1881,  prohibiting  suits  against  personal  representatives 
for  six  months  from  their  qualifications  do  not,  that  long,  extend  the  periods 
within  which,  by  the  Act  of  1789,  they  must  be  sued,  and  must  dose  their 
administration.  —  Greentoay  v.  Hunter,  78. 

2.  Same,    Special  request  to  delay  suit.     Construction  of  1789,  c,  28,  §  4,  2<i  proviso. 

If  an  administrator  pay  part  of  a  debt  of  the  intestate,  and  "  promise  to  pay 
the  balance  soon,"  that  does  not  amount  to  a  special  request  to.  delay  bringing 
suit  so  as  to  stop  the  operation  of  the  statute  of  limitations  during  the  time 
of  the  delay.— Tro»  v.  West,  Moss,  f-  Co,,  168. 

8.  What  is  assets.    Not  a  bond  of  indemnity.    Neither  a  bond  of  indemnity  given  to 

a  testator,  nor  a  judgment  recovered  thereupon  by  hhn,  is  assets  in  the  hands 
of  his  personal  representative,  except  to  be  applied  to  the  purpose  of  the  in- 
demnity; and  a  bill  by  residuary  legatees  against  the  executor  to  compel 
him  to  account  for  such  judgment,  on  the  ground,  that,  with  due  diligence,  it 
might  have  been  collected,  will  not  be  entertained.  But  the  executor  will 
be  compelled  in  equity  to  distribute  to  the  residuary  legatees  any  part  which 
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he  may  hare  collected  of  such  judgment,  and  which  remams  in  hifl  hands 
unclaimed  by  the  person  against  whose  demand  the  indemnity  was  given.  — 
Molhy  y.  EJam,  690. 
4.  CompramUing  debt  to  deceased — devastaviL  If  an  executor  or  administrator  com- 
promise or  compound  with  the  obligor  in  a  bond  of  indemnity  given  to  the 
deceased,  such  compromise  or  compounding  will  not  be  sustained  to  the 
prejudice  of  the  par^  against  whom  the  indemnity  was  given.  —  76. 


F. 

FEME  COVERT, 

1.  Whether  barred  by  re-marking  of  her  laud.  —  Yarboraugh  v.  AbemaVty,  418. 

(Ses  BouKDUiiBS,  6.) 

2.  Mode  of  conveying  her  land.  —  Montgcmery  v.  Habson,  437. 

{See  HusBAiCD  and  Wife,  4-7.) 
8.  Conveyance  of  her  land  by  husband,  no  disoontlnuanoe. — Miller  t.  Miller,  484. 

{See  Hc8BA2n>  and  Wins,  8.) 
FINE.    {See  Husband  and  Wife,  4.) 
FORCIBLE  ENTRY  AND  DETAINER, 

1.  Who  may  he  parties — tenants  in  common.    One  tenant  in  common  may  sue  in 

ejectment  or  forcible  entry  and  detainer  without  joining  his  co-tenant.  — 
Turner  v.  IJumbride,  7. 

{See  Flbadino,  1.) 

2.  Description  of  petitioner's  interest.    The  complaint  need  not  specify  the  plaintiff's 

estate  in  the  premises  with  technical  accuracy.    It  must  show  that  he  h«d 
some  estate,  but  need  not  show  the  precise  quantity  of  it  —  26. 
8.  What  constitutes  the  injury.    Acts  not  of  violence  or  outrage  upon  the  person  or 
property,  but  tending  to  produce  a  breach  of  the  peace,  will  constitute  the 
injury.  -;-  76. 
4.  Synopsis  of  the  statute  and  collection  of  cases,  note,  18, 14. 
FOREIGN  JUDGMENTS.    {See  Action  and  Suit,  8;  Conflict  of  Law«.) 
FRAUD, 

1.  Defined  and  distinguished  firom  deceit. — Note  to  Dondson  v.  Young,  157, 158. 

2.  In  assignments  in  trust  for  creditors. — Peacock  v.  Tompkins,  817;  Richmond  r, 

Crudup,  581. 
(/S'ee  AssiQNMBNT  IN  Tbust  fob  Cbisditobs;  Chancbbt,  17, 18, 19;  Statdtb 
OF  Fbauds.) 
FRAUDULENT  CONVEYANCE, 

1.  By  judgment  debtor,  conveyers  right  <u  to  execution  creditor  of  vendor.    One  who  buys 

land  from  a  debtor,  after  judgment,  cannot  set  up  an  outstanding  title  against 
a  purchaser  at  a  sale  upon  the  execution  of  the  judgment.  —  Bochdl  v.  Ben^ 
son,  8. 

{See  Estoppel,  and  Vendob  and  Pubchasbb.) 

2.  Of  skives.    Under  the  Acts  of  1784,  c.  10,  §  7 ;  1789,  c.  59,  §  2,  and  1881,  c.  90, 

§  1,  a  sale  of  sUves,  though  accompanied  with  delivery  to  the  vendee,  is  not 
good  against  the  vendor's  creditors  without  a  bill  of  sale  registered. — Banks 
V.  Thomas,  28. 
8.  Construction  of  said  acts.  Upon  the  construction  of  the  two  first  of  these  acts, 
the  utmost  that  has  been  decided  in  North  Carolina  and  Tennessee,  is,  that 
as  between  the  parties,  a  sale  of  a  slave,  accompanied  with  possession  in  the 
vendee,  is  good  without  a  bill  of  sale.  —  76. 
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FRAUDULENT  CONVEYANCE,  -  continued. 

4.  Good  between  parties  —  void  as  to  creditors.    A  conyeyance  in  fraud  of  creditors  is 

not  merely  yoidable  at  the  option  of  the  creditors,  but  it  is  absolutely  Yoid, 
as  though  it  had  never  existed ;  and  it  is  incapable  of  confirmation.  And 
though  good  as  between  the  parties,  it  is  to  be  treated,  when  those  as  to 
whom  it  is  Toid,  are  contesting  it,  as  though  it  were  void  for  every  purpose. 
—76. 

5.  Exception.    The  only  exception  to  the  generality  of  these  rules  is  that  which  is 

recognized  in  FUn/d  y.  Goodwin,  8  Yerger,  484 ;  namely,  that  sales  made  by 
public  officers,  under  process  of  law,  are  not  within  the  purview  of  these 
acts. — lb. 

6.  Perhaps  sales  by  executor  are  excepted.  —  Pdlier  v.  Coward,  22. 

(See  AssiGNHBNT  IN  Tbust  roK  Cbeditobs  ;  Chakcery,  12, 18, 14, 16, 16.) 
FREEDOM, 

1.  Bequest  of.    A  bequest  of  freedom  is  not  to  be  defeated  by  any  right  of  disposi- 

tion, not  exercised,  which  may  be  given  to  a  legatee  for  life  of  the  slave's 
services. — Jactib  v.  Sharp,  114. 

2.  Ambiguity  in  bequest  of,  favorably  construed.    If  there  be  in  a  will  a  bequest  of  a 

present  right  of  future  freedom,  to  be  epjoyed  after  the  determination  of  a 
life-estate  in  the  slave's  services,  coupled  with  a  contingent  power  of  disposal 
in  the  legatee  of  the  services,  and  there  be  doubt  as  to  the  meaning  of  those 
clauses,  the  power  of  disposition  must  be  construed  to  be  subordinate  to  the 
higher  and  more  important  right  of  freedom.  —  lb. 
8.  Right  to,  vested  by  bequest  with  contingent  power  of  disposal.  A  bequest  of  slaves  to 
a  wife  to  keep  them  if  obedient  to  her,  and  at  her  death  "  to  be  set  free,"  — 
but  if  disobedient  to  dispose  of  them  at  pleasure,  vests  the  slaves  with  a 
present  right  of  fhture  freedom,  defeasible  by  tlie  exercise  of  the  wife's  con- 
tingent right  of  disposal.    Marriage  is  not  an  exercise  of  that  right.  —  lb. 

4.  Bequest  of  after  life-estate,  what  words  amount  to.    The  words,  "  to  belong  to,  and 

be  at  my  wife's  disposal  and  command  during  her  lifetime,  and  at  her  death 
to  be  emancipated,"  give  the  wife  no  more  tlian  a  life-estate,  and  invest  the 
slaves  with  a  present  right  to  be  emancipated  at  the  death  of  the  wife.  — 
Lavina  v.  DuffieUVs  Executors. — Note,  117. 

5.  Bequest  of,  power  of  Court  to  assent  to.    See  the  whole  case  of  Jcuxh  t.  Sharp,  and 

concluding  paragraph,  119. 


i  G.  j 

GAMING, 

1.  What  is  gaming,  — not  betting  on  elections.  —  The  State  v.  Smith,  99. 

2.  Power  of  Grand  Jury  to  send  for  witnesses  in  case  of.  —  lb. 

{See  Chimin AL  Law,  8.) 
GIFT, 

1.  What  disposition  of  a  slave  by  a  father  to  a  child  is  a  bailment  or  a  gift  within  the 

North  Carolina  Act  of  1806  —  Limitations.    If,  on  the  marriage  of  a  child,  slaves 

be  put  by  the  father  into  his  possession,  without  any  expression  of  the  fiither's 

purpose  therein,  it  is  to  be  regarded  as  a  bailment,  and  not  a  gift,  under  the 

North  Carolina  Act  of  1806.    And  no  length  of  such  possession  will  give  the 

bailee  title  under  the  act  of  limitations.    But,  in  such  case,  he  may  acquire 

title  under  the  act,  by  afterwards  assuming,  with  the  &ther^  knowledge,  to 

hold  for  himself;  or,  by  the  father's  treating  the  possession  as  the  possession 

of  the  child :  for  from  hence  it  may  be  inferred  that  the  transaction  was  a  gifl 

at  first,  or  that  a  gift  had  been  afterwards  made.  —  McKisick  v.  McKisick,  427. 


IKBEX.  517 

.G  FT,  — contfnijtt/. 

2.  Inter  vivos  and  mortis  causa  of  securities  fir  moMy.  Choses  in  action  may  be  yaUdl/ 
given  mortis  causa ;  and,  a  firtiori,  thej  are  Uie  subject  of  a  valid  dona- 
tion inter  vivos.  And  a  mere  delivery  accompanied  bj  words  of  donation 
will  be  a  good  gift  of  them,  and  operate  to  vest  in  the  donee  a  property  in 
the  money  secured  by  them.  And  the  gift  will  be  good,  though  the  delivery 
be  to  a  third  person  for  another.  —  Brunson  v.  Brunson,  630. 
GRAND  JURY, 

1.  Power  to  send  for  witnesses  in  gaming  cases.  —  The  State  v.  Smith,  99,  202. 

2.  Indorsement  of  finding  on  bill.  ~  The  StaU  v.  EUdns,  109. 

(See  Criminal  Law,  19-25.) 
GRANT, 

1.  When  it  bet^  to  exist — date — registration — reiation.    The  date  of  a  grant,  not  that 

of  its  registration,  designates  its  commencement  as  a  muniment  of  title. 
Whenever  registered,  a  grant  relates  to,  and  has  full  and  complete  existence, 
for  all  purposes,  from  its  date ;  the  registration  not  being  intended  to  give  it 
existence,  but  to  preserve  and  perpetuate  the  evidence  that  it  already  exists, 
and  being  itself  as  good  without  as  with  a  date.  —  Brown  v.  Baldridge,  1. 

2.  Limitation.    Hence  the  time  of  prescription  is  to  be  counted  from  the  date,  and 

not  from  the  registration;  of  the  grant,  —  the  grantee's  right  to  sue  a  trespass- 
er commencing  from  the  former  period,  and  not  at  the  latter.  — lb. 
8.  Boundaries  of  obliterated,  how  restored.  —  Riggs  v.  Parker,  48 ;   Whiteside  v.  Single- 
ton, 207 ;  Yarborough  v.  Abemaihy,  418,  418,  420. 

(•See  BouNDABiES.) 

4.  Entry  and  Grant,  partial  invaliditg  of,  for  uHint  of  notice  to  occupant.    If  without  the 

notice  required  by  the  Act  of  1824,  c.  22,  §  6,  an  entry  be  made,  including  in 
part  land  occupied  and  cultivated  by  another,  the  entry  and  grant  therefbr 
obtained  are  void  pro  tanto.  And,  if  the  occupant  after  the  making  of  such 
entry,  agree  that  it  may  be  surveyed,  on  condition  that  the  enterer,  after  ob- 
taining a  grant,  convey  to  him  the  land  cultivated  by  him,  he  does  not 
thereby  waive  the  notice,  nor  is  he  estopped  to  insist  that  the  entry  and  grant 
are  void.  —  Horn  v.  Childress,  102. 

5.  What  is  a  wcdver  of  such  notice  or  not.    This  case  distinguished  from  Wilson  y. 

Hudson,  8  Yerger,  898,  where  the  occupant  was  present  when  the  entry  was 
made,  and  consented  thereto.  —  lb. 

6.  Calls  in,  material  and  certain,  control  those  less  so.    The  most  material  and  most 

certain  calls  control  those  which  are  less  material  and  less  certain.  Hence 
where  a  grant  calls  for  a  certain  number  of  poles  to  "  a  stake,  crossing  the 
river,"  the  line  must  cross  the  river,  though  the  distance  terminates  'before 
reaching  it.  —  Whiteside  v.  Singleton,  207. 

{See  Intbbfsbtation.) 
GUARDIAN  AND  WARD, 

1.  Purchase  by  guardian  with  ward's  money,  option  of  ward  as  to.  —  Caplinger  r. 

Stokes,  175. 

(See  Changeby,  20,  21.) 

2.  Appointment  of  guardian,  omission  of  wards'  names  in.    The  omission  to  state  the 

names  of  wards  in  the  record  of  the  appointment  of  the  guardian,  if  a  defect, 
is  remedied  by  the  recital  of  their  names  in  the  guardian's  bond,  entered  of 
record  immediately  alter  the  entry  of  the  appointment. — Boss  v.  Blair,  525. 
8.  Whether  lease  of  ward's  land  bg  guardian  is  avoided  by  omission  of  covenant  against 
waste.  The  omission  of  a  covenant  against  waste  in  a  guardian's  lease, 
though  the  covenant  be  required  by  the  statute  of  1762,  c.  5,  §  18,  does  not 
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GUARDIAN  AND  WARD,  —  continued, 

Titiate  the  lease,  or  absoWe  the  tenants  ftom  the  duties  and  liabilities  of  .tt| 
relation. — lb. 
4.  Maif  be  made  competent  witness.  A  g^uardian  who  commences  an  action  of  eject- 
ment in  the  name  of  his  wards,  and  g^ves  bond  for  the  prosecution  of  it,  may 
be  released  when  thej  come  of  age,  and  examined  as  a  witness. — Ross  t. 
Blair,  625. 

H. 

HEIR.    {See  Ancestob  and  Hbir.) 
HOMICIDE.    {See  Criminal  Law,  ld-17.) 
HUSBAND  AND  WIFE.    {See  Chancery,  22-85.)" 

1.  Divorce  a  mensa  et  thoro,  alimony  thereupon.    Divorce  a  vinculo,  decree  there- 

upon as  to  property.  Husband  cannot  resist  a  decree  for  alimony  because  his 
creditors  may  be  afiected  by  it,  Chunn  r.  Chunn^  181.  Antenuptial  convey- 
ance by  wife  of  her  chattels,  Jordan  v.  Blatk,  142.  Marital  right  wife's 
movables  and  immovables,  McCpUum  v.  Smith,  842;  Knedand  v.  End^,  620. 

{See  Conflict  of  Laws.) 

2.  Wife's  equity  to  a  settlement  out  of  her  personalty  not  reduced  into  possession. 

—  Dearin  v.  Fitzpatrick,  651. 

8.  Deed  of  feme  covert  cancelled  for  fraud  or  surprise  in  acknowledgment,  or  not. 
Montgomery  v.  Hobson,  487. 

4.  Conveyance  by  husband  of  wi/e*s  land — analogy  between  conveyance  by  fine  and  statutory 
deed.  In  the  conveyance  hyfine,  the  conusor's  acknowledgment  of  the  con- 
usee's  right  is  the  inception  of  the  conveyance.  The  judgment  of  the  Court 
perfects  it.  From  the  last  principle,  it  follows,  that  in  the  conveyance  of  the 
land,  the  acknowledgment  of  the  husband  and  wife  need  not  be  simultaneous, 
nor  by  him  before  her. — Montgomery  v.  Hobson,  487. 

6.  Same.  In  the  conveyance  by  statutory  deed,  the  bargainee  has  an  inchoate  title 
by  the  signing,  sealing,  and  delivering.  The  registration  makes  it  complete. 
The  bargainor's  signing,  &c.,  stand  in  the  place  of  the  conusor's  acknowledg- 
ment ;  and  the  registration,  like  the  judgment,  accomplishes  the  conveyance. 
The  bargainor's  acknowledgment  of  the  signing,  &c.,  does  not  farther  divest 
his  tide ;  it  only  authenticates  the  signing,  &c. ;  and  in  the  register's  warrant 
for  admitting  the  deed  to  record.  —  lb. 

6.  Same.  A  feme  covert's  statutory  deed  of  her  land  more  closely  resembles  the  fine. 

Her  signing,  &c.,  are  inoperative  till  acknowledged  in  court.    Her  title  is  not 
*  inchoately  divested  till  the  signing,  &c.,  are  acknowledged.    The  acknowl- 
edgment is  the  first  act  which  has  legal  efiect,  but  when  made  the  deed  takes 
effect  from  the  signing. — lb. 

7.  Same.  Feme  coverVs  deed  how  executed.  From  the  principle  that  it  is  the  husband's 

signing,  &c.,  which  passes  his  right,  and  the  wife's  acknowledgment  which 
passes  hers,  it  follows  that  her  acknowledgment,  when  made  in  a  court  hav- 
ing the  right  4o  take  it,  is  good  to  divest  the  title  firom  her  signing,  &c.,  by  re- 
lation ;  whether  her  husband  is  present  to  acknowledge  at  the  same  time,  or 
is  absent  and  ignorant  of  the  transaction,  and  though  he  never  acknowledge 
his  signing,  &c.  —  lb. 

8.  Operations  of  our  statutory  deed  mads  by  husband,  of  land,  the  joint  property  ofhims^ 

and  wife.  Statute  of  limitations.  Our  statutory  deed  does  not  operate  —  like 
the  ancient  feofiment — to  pass  the  fee-simple  and  turn  all  other  estates  into 
rights  of  entry  or  action.    It  operates — as  a  grant — to  pass  nothing  but 
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HUSBAND  AND  WIFE,  — continued, 

what  the  bargainor  may  lawfully  sell.  Therefore  a  husband's  deed,  acknowl- 
edged or  proved,  and  registered,  of  land  in  the  joint  seisin  and  possession  of 
him  and  his  wife,  is  not  a  disoontinnance  of  her  estate.  The  bargainee's 
possession  is  not  adyerse  to  her  right  any  more  than  her  husband's  was,  but 
is  consistent  with  her  right,  as  was  her  husband's.  Consequently  the  statute 
of  limitations  does  not  begin  to  turn  the  bargainee's  possession  into  title 
against  her  till  her  discoverture,  after  which  her  title  will  be  barred  by  the 
adverse  possession  of  her  husband's  bargainee  in  seven,  and  not  in  three  years. 
—Maiery.MiUer,^&i. 

L 

IDIOT  AND  LUNATIC, 

1.  How  to  be  sued.    An  action  at  law  cannot  be  sustiuned  against  a  person  in  the 

character  of  guardian  of  a  lunatic,  without  joining  the  non  compos  in  the 
action  as  a  party  defendant. — Rodgers  y.  Ellison,  88. 

2.  Pleading — misjoinder.    If  a  count  against  a  party  as  guardian  of  a  lunatic  be 

joined  with  one  against  him  in  his  own  right,  it  is  a  misjoinder,  and  may  be 
excepted  to  by  demurrer,  or  in  arrest  of  judgment  — lb, 

{See  AcTiOK  JLKD  Suit.) 
8.  What  degree  of  ii\jury  of  intellectual  fkcnlties  sufficient  to  destroy  criminal  re* 
sponsibility.  —  Note  to  Anthony  y.  State,  281. 
IMPUTABILITY  CRIMINAL, 

Conditions  of  criminal  imputability,  280. 

{See  Cbiminal  Law,  2.) 
INDEMOTTY, 

Equity  will  enjoin  the  enforcing  of  when,  266,  590. 

{See  BoKD,  1 ;  Lien  ;  Chancebt,  86.) 
INDICTMENT.    {See  Ckiminal  Law,  19-26.) 
INFANT, 

1.  May  elect,  at  majority,  to  take  property  purchased  by  his  guardian  with  his 

money,  or  the  money  and  interest.  Election  deliberately  made  binds  him.  — 
CapUnger  y,  Stokes,  175. 

{See  Chaitcbht,  20,  21.) 

2.  Action  by  and  against.    Where  a  set,  fa,  is  prosecuted  against  heirs,  some  of 

whom  are  infilnts,  to  subject  lands  descended  to  the  satis&ction  of  the  ances- 
tor's debt,  a  general  appearance  thereto  and  demurrer  by  counsel  for  the  do- 

fendants,  cannot  be  regarded  as  an  appearance  for  the  in&nts :  more  especially, 
if  the  mandate  be  to  make  the  writ  known  to  the  guardians.  —  Valentine  y, 
CooUy,  618. 
8.  Process  void  as  to  infants,  only  irregular  as  to  adults  joined  therein.  —  Though  a  set. 

fa.  be  void  as  to  in&nts  for  want  of  personal  service,  it  wUl,  on  that  account, 
only  be  irregular  as  to  the  adults  joined  therein  with  them ;  and  a  judgment 
and  sale  under  it  will  stand  till  reversed  as  to  the  adults,  and  pass  the  title  of 
their  interest  in  the  land.  —  lb, 
INJUNCTION, 

1.  To  prevent  the  collection  of  a  security  given  for  a  machine  which  proves  to  be 

unfit  for  its  purpose,  165 ;  or  given  for  the  price  of  land  when  the  vendor  haa 
not  been  evicted,  181.    Not  granted  in  this  case,  unless  fraud  is  alleged. 
(See  Bill  of  Exchanob  akd  Pbomissobt  Notb  ;  Chjlkgebt,  17, 18, 19.) 

2.  Not  against  indemnity  bond,  where  the  obligee  has  not  been  damnified,  590i 

{See  BoiTD,  1,  2,  8;  Chancebt,  86.) 
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INTEREST.    {See  Apfbals,  1 ;  UauBT.) 
INTERPRETATION, 

1.  The  grammatical  connection  of  words  as  relative  and  antecedent  will  not  be 

allowed  to  prevail  to  the  destruction  of  the  meaning  of  the  sentence.  —  The 
State  T.  Cherry,  282. 

{See  Criuinal  Law,  87.) 

2.  Where  the  interpretation  of  an  instrument  is  rendered  obscure  by  a  conflict  of 

its  grammatical  construction  with  its  scope  and  purpose,  resort  may  be  had 
to  extrinsic  evidence  to  determine  the  sense. — lb, 
8.  Ride  for  the  conetrudion  of  descriptive  calls  in  grants  and  deeds.    The  general  and 
superior  object  cannot  be  defeated  by  a  less  general  and  inferior  direction ; 
and,  in  general,  the  higher  prevails  over  the  lower,  the  principal  over  the 
specific  direction.  —  Harper  v.  Lindsof,  Note,  816. 
4.  Interpretation  of  deeds,  when  the  metes  and  bounds  are  regarded  as  the  superior 
object,  and  the  quantity  as  the  inferior  and  less  general  direction.  —  lb. 
INTERNATIONAL  LAW.    (Ses  Cokflict  of  Laws;  Limitation  of  Actiowb 
AND  Suits,  1.) 

J. 

JUDGMENT, 

1.  State  judgment,  pleas  to,  and  authentication  of.  —  Estes  v.  Kyle,  84. 

{See  AuTHBNTiOATiON ;  Conflict  of  Laws,  1.) 

2.  Bes  judicata,  efiect  of. — lb. 

8.  Recite  facts  or  reasons  on  which  founded  or  not.  In  the  exercise  of  a  special  juris- 
diction, if  the  proceeding  is  in  the  nature  of  a  suit,  and  the  order  taken  by 
the  Court  is  in  the  form  of  a  judgment,  it  will  be  maintained,  though  the 
entxy  of  the  a^udication  do  not  show  that  all  the  steps  required  by  the  Act 
of  Assembly  were  taken  previously  to  the  judgment.  —  Stewart  v.  Miller  ^ 
Moore,  674. 

{See  Emancipation.) 

4.  Same.  Of  inferior  jurisdiction  —r  bill  of  exceptions.  The  judgment  of  an  inferior 
jurisdiction  will  not  be  reversed  because  the  record  does  not  show  the  evi- 
dence upon  which  it  was  founded.  It  will  be  presumed  that  there  was  suffi- 
cient evidence  to  support  it.  The  want  of  evidence  to  sustain  the  judgment 
must  be  shown  by  a  bill  of  exceptions.  A  note,  though  filed  by  the  justice 
of  the  peace,  is  no  part  of  the  record  till  made  so  by  bill  of  exceptions.  — 
Union  Bank  v.  Lowe,  226. 

6.  How  far  assets.  A  judgment  on  a  bond  of  indemnity  given  to  a  testator,  is  not 
assets  in  the  hands  of  his  personal  representative  except  for  the  purpose  of 
the  indemnity ;  but  he  must  account  for  any  proceeds  of  the  judgment  not 
claimed  by  the  person  against  whose  demand  the  indemnity  was  given.  — 
Molloy  V.  Elam,  690. 
JURISDICTION, 

1.  See  Judgment  ;  Justice  of  the  Peace. 

2.  Inferior  Jurisdiction.    A  justice  is  an  inferior  jurisdiction  in  the  sense  of  the  Act 

of  1828,  c.  64,' §  8,  authorizing  judgment  on  affirmance  for  121  per  cent  per 
annum,  in  addition  to  the  judgment  of  the  inferior  jurisdiction.  —  Union  Bank 
V.  Lowe,  226. 
8.  Justice  of  the  peace  has  jurisdiction  over  corporations  by  summons.  — B). 
JURY, 

Challenge  propter  affectum,  loose  expressions  of  opinion,  not  a  cause  of.  —  Howerton 
T.  The  State,  262. 

{See  Cbiminal  Law,  Q-12,  27.) 
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JUSTICE  OP  THE  PEACE, 

1.  5ee  JuBiSDiCTiON ;  Judgmekt. 

2.  Jurisdiction  extended,  wmtmction  of  law.  By  the  Act  of  1887,  c.  22,  §  1,  extending 

the  jurisdiction  of  juatices  of  the  peace,  their  joriadiction  is  confined  to  the 
case  of  a  liability  arising  directly  out  of  the  instrument  itself,  and  does  not 
embrace  an  indirect,  collateral,  or  contingent  liability,  created  not  by  the 
terms  of  the  instrument,  but  by  operation  of  law,  as  the  liability  of  indorser, 
&c.  —  Mitchdl  T.  MiUer,  610. 


L. 

LAND, 

Entry  of,  occupied  by  another  without  notifying  him,  yoid.  —  Horn  r.  Childress,  102. 

What  would  be  a  waiver  of  notice,  or  not.  — lb. 

Entry  and  grant,  partial  inyalidity  of,  in  this  case.  — Ih, 

{See  Ga^NT.) 
LANDLORD  AND  TENANT, 

1.  Landlord's  lien  on  crop  for  rent.    Landlords,  by  yirtue  of  the  "  lien  on  the  crop 

growing  on  the  rented  premises,"  giren  by  the  Act  of  1826,  c.  21,  haye  no 
property  in,  or  right  to,  the  crop,  and  can  maintain  no  action  grounded  on 
any  taking,  or  detaining  of,  or  injury  to  it.  — Hardeman  y.  Shumate,  898. 

2.  Landlord'a  precedence  of  debt  for  rent,  how  sectored.    The  landlord's  debt  for  rent  is 

entitled  to  satisfaetion  out  of  the  crop  growing,  &c.,  precedent  to  all  other 
debts  of  the  tenant;  and  this  precedence  is  presenred  by  bringing  suit  for  the 
debt  within  three  months  after  the  rent  fiiUs  due,  and  prosecuting  it  to  judg- 
ment, the  lien  of  which  judgment,  and  the  execution  thereon,  takes  date 
from  the  day  the  rent  fell  due.  —  lb, 
8.  When  tenanfs  possession  becomes  adverse.  To  break  the  continuify  of  the  land- 
lord's possession  held  by  tenant,  and  arrest  the  operation  of  the  statute  of 
limitations  founded  on  such  possession,  the  possession  of  his  tenants  must 
haye  become  adyerse  to  him ;  and  their  possession  becomes  adverse  from  the 
time  their  attornment  to  another  landlord  is  known  to  the  first.  —  Boss  y. 
JBfair,  625. 

(See  GuutDiAK  akd  Ward,  8.) 
LAPSE  OF  TIME, 

When  it  is  a  bar  to  a  specific  performance.  — Koen  y.  White,  868. 

(See  Chancebt,  6.)  ^ 

LARCENY.    (See  Criminal  Law,  28.) 
LEASE, 

By  guardian  of  ward's  land,  omission  of  coyenant  agidnst  waste  in,  does  not  inyal- 
idate.  —  Ross  y.  Blair,  626. 

(See  Guardian  and  Ward,  8.) 
LEGACY, 

1.  Who  takes  ?  grandchild  in  ventre  nuttris,  when.  Smart  r.  King,  149. 

(See  Chancibrt,  40.) 

2.  Vested,  &yored  in  law.    Indicia  of.  —  Underwood  y.  Dismukes,  299. 

(See  Chancbrt,  40,  41,  42.) 
LEX  DOMICILII, 

Goyems  marital  right  to  wife's  moyables,  and  acquisitions  in  the  place  of  her  res- 
idence. —  McCoUwn  y.  Smith,  842 ;  Kneeland  y.  Ensley,  620. 
(See  Convlict  ov  Laws,  8-8 ;  Chahobrt,  26,  27.) 
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LEX  LOCI  CONTRACTUS, 

Of  marriage  governs  marital  right  in  morables  when  neither  party  has  any  deter- 
minate domicile.  —  McCoUum  t.  Smith,  842 ;  Knaekmd  t.  Endey,  620. 
{S»  CoNTijCT  OF  Laws,  8-8 ;  Chancbst,  26,  27.) 
LIEN, 

1.  Of  yendor  on  sale  of  goods.  —  GambUng  ▼.  Bead,  281. 

{See  Chakosbt,  89 ;  Salh,  8-10.) 

2.  landlord' 8 /or  rent. — Hardeman  T.  Shumate,  898. 

{See  Ljlkdlobd  and  Tenant,  1,  2.) 
8.  Unaccompanied  with  possession,  nature  of,  considered  in  note  to  Hardeman  v. 

Shuma^,  408. 
4.  0/ party  against  whom  indemnity  is  taken.  If  a  snrety,  joint  contractor,  or  assignor 
take  from  his  co-snrety,  co-contractor,  principal,  or  assignee,  an  indemnity 
against  his  liability  to  the  creditor,  the  creditor  has  no  specific  lien  on  the 
fhnd  constituting  the  indemnity. — MoUmf  y,  EUan,  690;  Nashtnlle  Bank  t. 
Grundy  ^  Hays,  256. 
LIMITATIONS  OF  ACTIONS  AND  SUITS, 

1.  Lex  Fori,    The  statute  of  the  State  in  whose  courts  a  suit  is  prosecuted,  must 

prevail  in  all  actions. — Estes  v.  Kyle,  84. 

{See  CoFVLiCT  of  Laws,  1.) 

2.  Claim  to  realty.    Date  of  grant.    Grantee  has  cause  of  action  from  the  date  of  his 

grant;  and  the  time  of  prescription  is  to  be  counted  from  that  period,  and 
not  from  the  registration.  —  Brown  v.  Bcddridge,  1. 

{See  Grant.) 

8.  Same,  Cdor  of  title,  void  or  voidable.  Seven  years'  possession  of  bmd  under  a 
deed,  though  founded  on  a  void,  or  voidable  decree  in  chancery,  will  perfect 
the  title  in  the  possessor.  —  Whiteside  v.  Singleton,  207. 

4.  Same,  Possession  by  hu^xwuTe  vendee  of  lands  the  joint  property  of  him  and  his  wife. 
In  this  case  the  statute  of  limitations  does  not  begin  to  run  against  the  wife 
till  her  discovertuxe,  after  which  her  title  will  be  barred  by  the  adverse  pos- 
session of  her  husband's  bargainee  in  seven  and  not  m  three  years.  —  MiXler  v. 
lfiUer,484. 
{See  Husband  and  Wifb  ;  Feme  Covbbt  ;  Landlord  and  Tbnant.) 

6.  Same,  Possession  under  a  verbal  purchase.  A  possession  of  land  taken  in  conse- 
quence of  a  verbal  sale  is  the  possession  of  the  vendor  and  uftder  his  title ; 
but  if  a  conveyance  be  made  to  the  verbal  vendee,  he  may  couple  his  posses- 
sion before  and  after  the  deed  together,  so  as  to  gain  the  protection  of  the 
statute. —  Valentine  v.  CooUy,  618. 

6.  Against  Executors  and  Administrators, 

{See  that  Titlb.) 

7.  Between  Ward  and  Guardian. 

{See  Guardian  and  Ward  ;  Chancbrt,  20,  21.) 

8.  Between  bailor  and  bailee.    If  on  the  marriage  of  a  child,  slaves  be  put  by  the 

father  into  his  possession,  without  any  expression  of  the  father's  purpose 
therein,  it  is  to  be  regarded  as  a  bailment,  and  not  a  gift,  under  the  North 
Carolina  Act  of  1806.  And  no  length  of  possession  will  give  the  bailee  title 
under  the  act  of  limitations.  But,  in  such  case,  he  may  acquire  title  under 
that  act,  by  afterwards  assuming,  with  the  fither's  knowledge,  to  hold  them 
for  himself;  or  by  tlie  other's  treating  the  possession  as  the  possession  of  the 
child,  as  by  requesting  the  child  to  give  the  slaves  to  a  grandchild ;  for,  fit)m 
hence  it  may  be  inferred  that  the  transaction  was  a  gift  at  flrst^  or  that  a  gift 
had  been  afterwards  made.  —  McKisidc  v.  McKisick,  i31. 

{See  Gift.) 
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LIMITATIONS  OP  ACTIONS  AND  SUITS,  —  continued. 

9.  For  penaUies.  Actions  for  penalties  where  the  recovery  is  for  the  governmeAt 
alone,  must  be  prosecuted  within  two  years  after  they  shall  have  accrued. 
The  statute  of  Elizabeth,  so  limiting  those  actions,  la  in  force  in  Tennessse. 
—  Tha  State  v.  Moore,  476. 

(See  Pbnaltt.) 

10.  Between  trustee  and  hen^ciary,  direct  and  implied  trust 

{See  Chancebt,  44,  64.) 

11.  What  adrerse  possession  of  tenant  arrests  running  of  the  statute  in  fitvor  of 

landlord.  —  Roes  t.  Bknr,  625. 

12.  Equity  of  redemption. 

{See  Chancbrt,  44.)  , 

18.  Other  equitable  demands.    Note,  p.  618. 
LOTTERY.    {See  Chancebt,  43 ;  Cokstitutiohal  Law.) 
LOUISIANA, 

Descent  of  movables  and  immovables  in,  McCoUum  v.  Smiih,  842;  Kneeland  v. 
En^,  620. 

{See  CoNPLiCT  OF  Laws,  8-8.) 
LUNATIC.    {See  Idiot  and  Lunatic,  1,  2.) 


liAINTENANCE.    (<S^  Champebtt.) 

MALICE.    {See  Case,  Action  of.) 

MALICIOUS  PROSECUTION, 

Malice  and  want  of  probable  cause  must  concur.  If  an  innocent  man  be  maliciously 
prosecuted  for  a  felony,  he  cannot  maintain  the  action  of  malicious  prosecu- 
tion, if  there  is  probable  cause  for  preferring  the  charge ;  and  it  would  be 
error  so  to  charge  the  jury  as  to  lead  them  to  the  inference,  that  in  the 
Court's  opinion  the  plaintiff  was  entitled  to  a  verdict  unless  guilty.  — Dodge 
V.  Brittain,  84. 

MASTER  IN  CHANCERY, 

1.  Sale  of  lands  by  after  Jiat  for  writs  of  error  and  supersedeas,  void.  —  Claiborne  v. 

Crockett,  607. 

2.  Effect  of  his  deed  made  imder  a  bare  direction  in  a  decree  that  he  should  make 

it  — 76. 

{See  Chanobbt,  16,  46,  47.) 
MILITIA  DRILL, 

Misfeasance  to  go  through  in  the  public  squares  and  business  resorts  of  towns  and 
villages.  —  Childress  v.  Yourie,  661. 

{See  Case,  Aotion  of.) 
HILL.    {See  Watebcoubsb.) 
MISPEASANCE, 

Definition.    The  performance  in  an  improper  manner,  place,  or  time  of  an  act  which 
•  it  was  a  party's  duty,  contract,  or  right  to  do,  is  a  misfeasance.  —  Childress 
V.  Yourie,  661. 

{See  Case,  Action  of,  6,  6,  7.) 
MORTGAGE, 

Bights  and  liability  of  mortffaffor.  Right  of  Redemption.  Limitation.  Even  in  case  of 
a  direct  trust,  and  in  a  suit  between  trustee  and  beneficiary,  the  statute  of 
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MOBTGAGE,  ^continued, 

limitations  may  be  a  bar  to  tbe  claim  of  the  latter.  But  the  relation  of  mort- 
gagor and  mortgagee  is  not  that  of  trustee  and  beneficiary.  It  stands  upon 
grounds  peculiar  to  itself.  The  mortgagee  has  the  right  of  possession,  and 
it  is  for  himself  from  the  first.  But  the  mortgagor's  equity  of  redemption 
does  not  depend  upon  that  possession,  and  cannot  be  aflbcted  hj  it,  or  barred 
by  the  continuance  of  it,  under  whatever  circumstances  or  pretensions,  short 
of  the  time  when  a  presumption  of  right  will  arise.  But  if  the  mortgagee 
sell  the  property  and  convey  it  in  fee,  the  purchaser,  though  at  the  time 
aware  of  the  equity  of  redemption,  will  be  protected  by  the  statute ;  for, 
though  notice  of  the  equity  fixes  him  with  a  trust  for  the  mortgagor,  it  is  not 
direct,  but  implied ;  and  to  enforce  that  species  of  trust,  the  beneficiary  must 
sue  within  the  time  of  limitation.  For  in  such  case  the  purchaser's  posses- 
sion is  for  himself,  and  his  duty  to  the  mortgagor  does  not  arise  out  of  the 
transaction  whereby  he  acquired  the  possession,  but  is  implied  from  the 
notice  of  his  vendor's  duty.  —  Wood  v.  Jones,  618. 


N. 

NEW  TBIAL, 

1.  For  what  cause.   Absence  o/eoidence  hnoum  at  trial.    It  is  not  error  to  refhse  a  new 

trial  upon  the  plaintifi*'s  affidavit  of  materiality  of  evidence  known  to  him 
before  the  trial,  or,  if  unknown  to  him,  without  the  accompanying  affidavit 
of  the  witness.  —  Cozart  v.  LisU,  66. 

2.  Same.    Discovery  of  new  evidence.    If  an  affidavit  for  new  trial  on  the  ground  of 

newly  discovered  evidence,  shows,  that  before  the  trial,  due  diUgence  was 
used  to  procure  evidence  of  the  fiict  expected  to  be  proved  by  the  newly 
discovered  evidence,  and  the  fiict  is  material,  it  is  error  to  refuse  a  new 
trial  thereupon.  —  Potier  v.  Coward,  22, 

8.  Same,  Insufficiency  of  proof.  The  Court  of  Errors  will  not  set  aside  a  verdict 
upon  the  ground  merely  of  insufficiency  of  proof.  —  Angus  v.  Dickerson,  469. 

4.  Same,  Preponderance  of  proof.  The  Court  of  Errors  will  set  aside  verdicts 'ap- 
proved by  the  circuit  courts,  in  those  cases  only,  where  the  weight  of  the 
testimony  against  the  verdict  greatly  preponderates.  —  Yarhorough  v.  Aber- 
nathy,  418. 

6.  Same,  Verdict  against  evidence.  The  Court  of  Errors  will  not  grant  a  new  trial 
if  there  be  any  pooof  by  which  the  verdict  can  be  sustained. — Dodge  t. 
Brittain,  84. 

6.  Same.    Loose  expressions  of  jurors  as  to  prisoner's  guUt,    Loose  expressions  and 

conversations  of  a  juror  as  to  the  prisoner's  guilt  or  innocence,  founded  upon 
rumor,  would  not  if  disclosed  by  him  or  others  to  the  Court  on  the  selection 
of  the  juiy,  have  the  eflect  to  set  him  aside  as  incompetent ;  nor,  if  disclosed 
after  verdict,  be  a  cause  of  new  trial. — Howerton  v.  The  State,  262. 

7.  Second  New  Trial.    If  the  fiicts  submitted  to  a  jury  do  not  sustain  the  verdict, 

it  will  be  set  aside,  and  a  new  trial  granted ;  and  the  Act  of  1801,  c.  %,  §  69, 
which  says  that  not  more  than  two  new  trials  shall  be  granted  to  the  same 
party,  does  not  prevent  the  Court  from  granting  new  trials,  —  for  error  in  the 
charge  of  the  Court  to  the  jury ;  for  error,  in  the  admission  or  rejection  of 
testimony ;  for  misconduct  of  the  jury  and  the  like. —  Trott  v.  West,  168. 
NOLLE  PBOSEQUI.    {See  Nonsuit  and  Nollb  Pbosbqui.) 
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NON  EST  FACTUM. 

{See  Cbihinal  JjAW,  40.) 
NON-RESIDENT, 

Bargainor,  how  deed  may  be  proyed.  — Rochell  y.  Benson,  8. 

{See  Deed.) 
NUISANCE. 

{See  CsiMiKJLL  Law,  41-48 ;  Watebcoubse,  1.) 
NONSUIT  AND  NOLLE  PROSEQUI, 

The  terms  nonsuit  and  nolle  prosequi  haye  long  been  confounded  in  Tennessee, 
and  used  as  conyertible.  Since  the  Act  of  1801,  c.  6,  §  58,  proyiding  —  "  that 
eyery  person  desirous  of  suffering  a  nonsuit  on  a  trial  at  law,  shall  be  barred 
therefrom,  unless  he  do  so  before  the  jury  retire  from  the  bar  " — the  motion 

•  •  • 

to  take  a  nonsuit,  when  made  by  a  plaintifr,  is  equiyalent  to  the  motion  to 
enter  a  nolle  prosequi;  and  it  is  error  to  refuse  the  motion,  though  nude  after 
the  eyidence  has  been  heard  by  the  jury,  and  ^hey  haye  been  charged  by  the 
Court.  Whereyer,  at  common  law,  the  plaintiff  could  enter  a  nolle  prosequi,  he 
may,  by  our  practice,  under  the  Act  of  1801,  enter  a  nonsuit, — PanUno  v. 
EUiott,  647. 
NUL  TDEL  RECORD, 

Plea  of,  only  mode  of  questioning  record.  — BarUey  y.  The  State,  98. 

{See  Cbikinal  Law,  40.) 


P. 

PARAPHERNAL  PROPERTY, 

See  McCoUum  y.  Smith,  842;  Kneeland  y.  Ensley,  620. 
PARTNER, 

lAobility  to  others.  Liability  of  one  on  consideration,  when  the  other  has  con- 
tracted under  seal.  Where  a  contract  which  must,  by  law,  be  in  writing,  is 
made  in  writing  under  seal  with  one  partner,  who  giyes  his  bill  single  for  the 
price  of  the  thing  purchased,  the  other  partner  cannot  be  sued  upon  the  con- 
sideration. — Harris  y.  MVler,  158. 
PENALTY, 

Must  be  sued  for  in  two  years  after  it  accrues,  where  the  recoyery  is  for  the 
State  alone.  —  The  State  y.  Moore,  476. 

{See  Limitation  of  Actioitb  akd  Suits,  9.) 
PLEADING, 

1.  Parties,    Tenants  in  common.    One  tenant  in  common  may  sue  in  ejectment,  or 

forcible  entry  and  detainer,  without  joining  his  co-tenant.  —  Turner  y.  Lum" 
brick,!, 

{See  FoBCiBLE  Entbt  and  Detainee.) 

2,  Same,    Joint  contractors.    All  the  joint  owners  of  a  fund  must  join  in  any  action 

for  its  recoyery ;  and  each  has  a  right  to  use  the  names  of  all  the  rest  in 
bringing  and  prosecuting  the  suit.  Therefore,  though  one  be  paid,  he  can- 
not, without  the  consent  of  all,  withdraw  his  name  or  dismiss  the  suit,  eyen 
as  to  himself;  and  if  he  be  permitted  to  do  it  by  the  Court  it  is  error,  because 
it  defeats  the  action  of  which  neither  owner  of  the  fUnd  has  ezclusiye  con- 
trol, haying  therein  no  separate  interest.  —  Gray  y.  Wilson,  894. 
8.  Condition  Precedent,  In  a  coyenant  to  cut  a  certain  number  of  cords  of  wood,  at 
any  place  the  coyenantee  sees  proper,  these  latter  words  do  not  impose  it  on 
the  coyenantee,  as  a  condition  precedent,  to  seek  the  coyenantor  and  giye 
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PLEADING,  —  conftnuerf. 

him  notice  of  the  place ;  and  a  plea  of  want  of  notice,  not  averring  that  the 
coyenantor  offered  to  commence  the  work  and  desired  to  be  shown  the  place, 
and  continued  ready,  &c.,  is  bad  upon  demurrer.  —  Mojisey  y.  Skidds,  78. 

(See  Contract.) 
4.  Plea  in  bar  must  answer  the  whole  gravamen,    A  plea  in  bar  pleaded  to  tfao 
whole  declaration,  must  contain  a  sufficient  answer  in  law  to  the  whole  graya- 
men,  or  cause  of  action :  otherwise  it  is  ill  for  the  whole  ;  and  the  plaintiff 
is  entitled  to  recover  for  the  whole.  —  Reed  y.  Moore,  80. 
6.  When  plea  answers  part  ordy,  how  to  except  to  it.    Where  matter  pleaded  as  an 
answer  to  the  whole  is,  in  law,  a  good  answer  to  part  only,  the  proper  mode 
of  excepting  to  it  is  by  demwrrer.  —  lb. 

6.  Same,    Usury.    Therefore,  as  a  usurious  contract  is  not  void  in  UAo,  but  only 

for  the  excess  of  usurious  interest ;  if  a  defendant,  who  is  sued  on  such  con- 
tract, plead  the  usury  as  an  answer  to  the  whde  demand,  it  is  bad  on  general 
demurrer ;  and  the  plaintiff  will  be  entitled  to  judgment  on  the  whole.  —  26. 

7.  Joinder  of  counts.    Misjoinder.    If  a  count  against  a  par^  as  guardian  of  a  luna- 

tic be  joined  with  one  against  him  in  his  own  right,  it  is  a  misjoinder,  and 
may  be  excepted  to  by  demurrer,  or  in  arrest  of  judgment — 'Badgers  ▼. 
EUison,  88. 

8.  Same.    Counts  requiring  different  pleas  and  judgments  cannot  be  joined. — 

Angus  y.  Dickerson,  459. 

9.  Counts  in  tort  or  contract.    When  a  contract  creates  the  defendant's  duties  and 

obligations,  and  he  is  sued  for  a  breach  of  them,  whether  counts  assigning 
such  breach  are  in  contract  or  in  tort,  depends  upon  their  conclusion. — Ih.  ' 

10.  Counts  in  tort.  A  count  ascribing  to  the  defendant's  mere  negligence  and  care* 
lessness,  the  loss  of  a  negro,  whom  he,  as  hirer,  was  bound  to  redeliver,  is  a 
count  in  tort,  because  the  loss  is  laid  to  the  want  of  care,  not  to  the  fkilure  to 
redeUver. — Ih. 

XL  Rules  to  distinguish  between  counts  in  case  ex  contractu  and  ex  delicto.  In  ihe  former, 
the  contract  and  its  violation  are  the  gist  of  the  suit, — the  iigury  sustained 
thereby  is  collateral  thereto.  In  the  latter,  the  wrong  done,  whether  by  mis- 
feasance, malfeasance,  or  nonfeasance,  is  the  gist  of  the  action,  the  contract, 
collateral  thereto.  —  Baxter  j*  Hicks  y.  Pope,  467,  in  note. 

12.  Abatement  plea  in,  judgment  or  demurrer  to.  The  judgment  or  demurrer  to  a  plea 
in  abatement  is  respondeas  ouster.  It  is  error  to  render  judgment  final. — Mc- 
Bee  v.  The  State,  122. 

18.  Repleader.  Immaterial  issue.  If  an  immaterial  issue  be  submitted  to  a  jury,  and 
a  verdict  is  rendered  thereupon,  final  judgment  cannot  be  pronounced  upon 
the  finding ;  but  only  a  judgment  of  repleader.  —  Trott  v.  West,  168. 

14.  Declaration.    Demurrer.    If  covenant  be  brought  on  a  covenant  of  warranty  in  a 

deed,  and  it  appears,  on  the  &ce  of  the  declaration,  that  the  warrantor  was 
out  of  possession,  and  that  the  land  was  adversely  held,  at  the  time  of  the 
warranty,  a  general  demurrer  to  any  pleading  in  the  case  will  reach  the 
declaration.  —  WiiUams  y.  Hogan,  187. 

15.  Aider  by  verdict.     Want  of  plea  and  issue  not  aided  by  verdict.    When  there  is  no 

plea  and  no  issue  joined  between  the  parties,  the  Ck>urt  has  no  power  to  em- 
panel a  jury;  and  if  it  do,  and  a  verdict  be  found  and  judgment  pny 
nounced  thereupon,  the  whole  proceedings  are  null.  The  want  of  a  similiter, 
but  not  of  a  plea,  will  be  aided  after  verdict.  —  Mosley  v.  Matthews,  578. 

16.  To  recognisance.    The  filing  in  a  court  of  record,  by  a  magistrate,  of  a  recogniz- 

ance purporting  to  have  been  taken  before  him,  makes  it  part  of  the  Court's 
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proceediBg,  and  communicates  to  it  the  dignity  and  rerity,  which,  hy  law, 
appertain  to  records.  —  Boarldey  y.  StaU^  98. 
17.  Same.    The  veritj  of  a  recognizance,  so  filed,  cannot  be  questioned  bj  the  plea 
of  non  estfadxtm;  and  if  such  plea  be  put  in,  it  is  demurrable.  — lb, 
(See  Angestob  akd  Hkib,  8.  —  House  v*  MitchdL,  188.) 
POSSESSION, 

Statute  of  limitatioru.     Possession  taken  under  a  Terbal  contract  of  sale  may 
be  coupled  with  possession  under  a  conyeyance  so  as  to  gain  the  protection  of 
the  statute.  —  Valentine  y.  Coole^,  618. 
POWERS  OF  ATTORNEY, 

When  a  power  wUl  be  prentmed  to  be  duly  proved.  When  the  parties  in  equity, 
in  their  pleadings,  treat  a  title  as  yested  in  one  of  them  by  yirtue  of  a  deed 
made  under  a  power  of  attorney,  which  is  not  exhibited  in  their  pleadings, 
the  Court  will  take  it  for  granted  that  the  power  was  well  proyed  for  the 
purpose  of  authorizing  the  conyeyanoe.  —  Cknbcme  y.  CroeheU,  607. 
PRACTICE, 

1.  Process,    Summons,    In  actions  against  heirs  on  covenant  of  warranty.    In  an  action 

against  heirs  on  their  ancestor's  coyenant  of  warranty,  the  original  yrrit  must 
be  sent  out  against  all,  and  if  it  be  senred  on  some,  and  returned  non  est  inven- 
tus aa  to  the  others,  the  plaintiff  must  sue  out  an  alias  and  pluries  against 
those  not  seryed.  —  House  y.  Mitchell,  188. 

2.  Sununons,    Distringas.    The  process  against  corporations,  as  against  other  per- 

sons, is  summons,  and  not  distringas,  —  Union  Bank  y.  Lowe,  225. 

{See  COBPOBATION.) 

8.  By  whom  process  may  be  served, ,  A  deputy  sheriff  may  serye  process  issued  by  a 
justice.  There  is  no  law  directly  conferring  the  power,  but  the  usage  has 
long  preyailed,  and  seyeral  statutes  recognized  it.  — 76. 

4.  Process  against  tnfaMLs  must  be  personally  served.    Though  a  sci.Jh.  be  yoid  as  to 

'  in&nts  for  want  of  personal  seryice,  it  will,  on  that  account,  only  be  irregular 

as  to  the  adults  joined  therein  with  them ;  and  a  judgment  and  sale  under  it 

will  stand  till  reyersed  by  the  adults,  and  pass  the  title  of  their  interest  in 

the  land.  —  Valentine  y.  CooUy,  618. 

6.  Appearance — fir  infants.  Where  a  sci.fa*  is  prosecuted  against  heirs,  some  Of 
whom  are  in&nts,  to  subject  lands  descended  to  the  satisfiiction  of  the  cred- 
itor's debt,  a  general  appearance  thereto  and  demurrer  by  counsel^  the 
defendants,  cannot  be  regarded  as  an  appearance  for  the  infants ;  more  espe- 
cially if  the  mandate  be  to  make  it  known  to  the  guardians.  —  lb. 

6.  Continuance,    Where  the  Circuit  Court  reftues  a  continuance  for  the  insufficiency 

of  the  reasons  stated  in  the  affldayit,  the  Court  of  Errors  would  be  extremely 
cautious  and  circimiBpect  in  controlling  its  discretion,  though  they  entertained 
a  clear  opinion  that  the  reasons  were  sufficient.  —  Goodman  r.  State,  196. 

7.  Trial,  putting  off.    Absence  of  witnesses.    It  is  not  error  to  reftise  a  continuance, 

on  an  affldayit,  stating  .the  absence  of  witnesses  summoned  to  proye  the 
pendency  of  a  prior  suit  for  the  same  cause,  the  plaintiff  releasing  that  suit 
of  record.  Nor  is  it  error  to  refuse  a  continuance  on  an  affldayit  stating  the 
absence  of  witnesses  summoned  to  support  the  character  of  the  defendant's 
witnesses.  —  Turner  y,  Lumbrick,  7. 

8.  Continuance,  newly  discovered  testimony.    If  an  affldayit  for  a  new  trial,  on  the 

ground  of  newly  discoyered  eyidenoe,  shows  that,  before  the  trial,  due  dili- 
gence was  used  to  procure  eyidence  of  the  fiict  expected  to  be  proyed  by  the 
newly  discovered  evidence,  and  the  fiict  is  material,  it  is  error  to  reAise  a  new 
trial  thereupon.  — Potter  r.  Coward,  21. 
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9.  Same.  Discretion  of  Court,  Though  the  Court  of  Errors  entertain  a  dear  opinion 
that  an  affidavit  offered  in  the  Circuit  Court  for  a  continuance  was  sufficient, 
jet  they  will  interfere  with  great  caution  and  circumspection  to  control  the 
discretion  of  the  circuit  judge.  —  Goodman  y.  The  Stale,  196. 

(iSeeOBiMiNAL  Law,  88.) 

10.  Trial, — conduct  of  cause.    Rules  as  to  the  order  and  conduct  of  trials  may  be 

inflexibly  adhered  to,  or  relaxed,  according  to  the  discretion  of  the  presiding 
judge,  and  the  circumstances  of  each  case,  so  as  thereby  to  attain,  and  not 
defeat,  the  end  of  their  adoption.  —  Cozart  y.  Lide,  66. 

11.  Same.    Same.    Evidence  closed — fresh  proof.    The  plaintiff's   counsel  haying 

stated  that  his  eyidence  was  closed,  and  the  defendant's  that  none  would  be 
introduced  on  his  side,  it  is  not  error  to  refuse  the  plaintiff  leave  to  examine 
a  witness  summoned  by,  and  attending  on  behalf  of,  the  defendant,  however 
material  his  testimony. — lb. 

12.  Verdict,  presumption  in  favor  of.    Unless  the  bill  of  exceptions  appear  to  contain 

all  the  evidence,  or  all  the  material  evidence,  it  will  be  presumed  that  there 
was  sufficient  evidence  to  support  it.  —  Trott  v.  West,  168. 
(See  Bill  of  Exceptions,  1,  2,  8.) 
18.  Proceedings  after  verdict, 

(See  New  Tbial.) 
14.  Judgment,  arrest  of,  for  what.    Not  because  the  record  does  not  show  the  evidence 
upon  which  it  was  founded.  —  Union  Bank  v.  Louje,  226. 
(See  Judgment  ;  Bill  of  Excbptions.) 
16.  BiU  of  Exceptions.    (See  that  title  and  Evidence.) 

16.  Incidental  proceedings.   Amendmentof  justice's  record,  entry  of  appeal.    The  justice's 

omission  to  enter,  and  his  mistake  in  entering  a  party's  prayer  for,  and  the 
grant  of  an  appeal,  may,  on  motion  in  the  Circuit  Court,  be  amended  by  the 
justice,  by  supplying  or  correcting  the  omitted  or  mistaken  entry,  by  means 
of  the  recital  in  the  appeal  bond.  But  the  recitals,  per  se,  cannot  be  taked 
by  the  court  above  instead  of  the  entry.  These  amendments  are  within  the 
spirit  and  meaning,  though  not  within  the  words,  of  the  Act  of  1821,  c.  21, 
§  1.  —  Lauder  y.  Howard,  16. 

17.  Diminution.     Certiorari  awarded  on  diminution  suggested  after  judgment  entered 

in  the  Supreme  Court,  the  suggestion  being  supported  by  a  copy  of  the  record 
from  the  court  below,  showing  the  diminution.  —  Trott  v.  West,  168. 

18.  See  Nonsuit  and  Nolle  Fbosbqui;  Appeal;  Cbbtiobabi. 
PRESENTMENT.    (See  Cbiminal  Law,  19  to  26.) 
PRINCIPAL  AND  AGENT.    (See  Agent  and  Pbinoipal.) 
PRINCIPAL  AND   SURETY.    (See  Surety.) 
PROBATE.    (See  Deed.) 

Mode  of  proving  deed  of  non-resident,  and  certiQring  it. — Rochdl  v.  Benson,  8. 
PROCESS.    (See  Practice,  1,  2,  8,  4.) 
PRO   CONFESSO.    (See  Chancery,  45.) 
PROMISSORY  NOTE.    (See  Bill  of  Exchange.) 

Does  not  extinguish  a  debt  for  which  it  is  taken,  though  bill  single  does.  —  Craig- 
head v.  State  Bank,  199. 

R 

RECEIPT, 

Consideration.    A  receipt  given  by  a  ward  at  majority  to  the  guardian,  acknowl- 
edging satisfiustion  in  full  of  all  demands  on  account  of  the  guardianship,  if 


INDEX.  529 

RECEIPT,  —  continued, 

the  ward  be  a  daughter,  and  under  the  fiither's  control,  will  not  be  binding 
on  the  ward ;  and  must  be  shown  to  have  been  supported  by  a  consideration 
upon  the  ward's  bill  for  an  account  in  equity. — McCoUum  y.  Smith,  842. 

{See  Chakcert,  2.) 
RECITALS, 

In  appeal  bond,  effect  of.    Not  of  themselyes  sufficient  to  amend  the  omission  of  the 
prajer  for,  and  grant  of  appeal  by  justice.  —  Lawler  y.  Howard,  15. 

(See  Practicb,  16 ;  Appeal.) 
RECOGNIZANCE, 

1.  Taking  and  filing  in  court  by  justice  makes  it  part  of  court's  record.    So  filed 

cannot  be  questioned  by  non  est  factum.  —  Barkley  y.  The  State,  98. 

2.  Returned  and  filed  by  justices,  and  witnessed  by  them,  sufficient  ewdence  of 

being  taken  before  them.  —  The  State  y.  Cherry,  282. 
8.  Taken  by  sheriff  from  prisoner  committed  by  magistrate  because  he  did  not 
kn*ow  whether  the  offence  was  bailable  or  not,  yoid.  —  The  State  y.  Horn,  478. 
4.  See  on  all  these  points.  Criminal  Law,  86,  89. 
RECORD, 

1.  To  suit  on  State  record,  what  pleas  will  lie.  —  Estes  y.  Kyle,  84. 

{See  Conflict  op  Laws,  1;  Constitutional  Law,  1.) 

2.  Faith  and  credit  to  be  giyen.  —  75. 

8.  Eyidence  does  not  become  part  of,  unless  made  so  by  bill  of  exceptions ;  as  note 

upon  which  suit  before  justice  was  prosecuted  —  Union  Bank  y.  Loux,  226. 
4.  Sufficiency  of,  in  cases  of  emancipation. — Stewart  y.  Miller,  674. 
REGISTRATION, 

1.  Of  grant  does  not  giye  it  existence,  but  only  preseryes  and  perpetuates  the  eyi- 

dence of  its  existence.  —  Brown  y.  Baldridge,  1. 

2.  Of  deed  of  non-resident  bargainor  under  Act  of  1807,  c.  86,  §  8.  —  Rochell  y.  Ben- 

son, 8;  Montgomery  y.  Hobson,  487. 

(See  Grant,  1.) 
8.  Irregular,  efiect  of  on  party's  titie,  and  purchaser  imder  it.  — Rochell  y.  Benson,  8. 

{See  Deed,  1,  2,  8.) 
4.  Completes  the  titie  which  was  only  inchoate  by  the  signing,  sealing,  and  deliy- 
ering.  —  Montgomery  y.  Hobson,  487. 

{See  Deed  ;  Husband  and  Wipe,  4-7.) 
6.  Date  of,  may  be  supplied  by  testimony  of  deputy  register.  —  Miller  y.  Estill,  479. 

(566  Deed,  6.) 
RE-MARKING.     {See  Boundaries.) 

Quaere,  whether  the  principle  of  it  applies  to  feme  covert,  —  Yarborough  y.  Abemathy, 
418. 
RENT, 

Landlord's  lien  for,  how  secured.  — Hardeman  y.  Shumate,  898. 

{See  Landlord  and  Tenant,  1,  2.) 
REPLEADER. 

{See  Pleading,  18.) 
RES  JUDICATA, 
Efiect  of.    Note,  48. 

{See  Judgment,  2.) 
RESPONDEAS  OUSTER, 

Is  the  Judgment  on  sustaining  demurrer  to  a  plea  in  abatement.  — McBee  y.  The 
State,  122. 

(«See  Pleading,  12.) 
84 
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RETAILING  LIQUORS, 

Construction  of  the  Acts  of  Asflembly  relating  to.  —  Dyer  y.  The  State,  287. 

{See  Crimikal  Law,  41-43.) 
RETURN  TO  WRIT.    (See  Shbbiff,  4;  Dbvisavit  tbl  non,  8.) 


S. 
SALE, 

Or  Goods. 

1.  When  complete.    A  sale  of  chattels  is  complete  so  soon  as  both  parties-  haye 

agreed  to  the  terms.  So  soon  as  the  vendee  says,  "  I  will  pay  the  price  de- 
manded," and  the  vendor  says,  "  I  will  receive  it,"  the  vendee  has  a  right  to 
demand  the  thing  sold, — the  vendor  to  demand  the  consideration ;  and  they 
are  mutually  entitied,  the  one  to  his  action  fbr  the  thing,  the  other  to  his 
action  for  the  money.  —  Potter  v.  Coward,  22. 

2.  Same.    Same.    Sheriff's  Sale.    Shaw  v.  Smith,  9  Terger,  97,  recognized,  which 

decides,  that  whatever  property  is  vested  in  the  sheriff  by  his  levy  on  a 
chattel,  passes  to  the  bidder  at  his  sale,  so  soon  as  the  hammer  is  down. — lb. 

5.  Same.    Same.    Conditionai.    On  a  verbal  sale  with  delivery,  of  a  slave  at  a  fixed 

price,  to  be  paid  on  a  day  certain,  but — until  paid,  the  title  to  remain  in  the 
seller — the  payment  is  a  condition  precedent,  tUl  the  performance  of  which, 
the  property  does  not  become  absolute  in  the  buyer,  nor  liable  to  his  debts.  — 
Gambling  v.  Read,  281. 
4.  Same,  Conditional.  Upon  the  delivery  of  a  chattel  by  A.  to  B.,  if  an  agreement 
be  made  between  them — that  the  property  shall  remain  in  A.,  and  the  pos- 
session and  use  be  enjoyed  by  B. ;  and  if,  by  a  limited  time,  B.  do  for  A.  cer- 
tain work,  the  property  shall  become  B.'s — such  agreement  is  legal. — 
Houston  V.  Dyche,  76. 

6.  In  such  case,  if  B.  sell  the  chattel  he  is  guilty  of  a  conversion,  and  so  is  the 

buyer,  if  he  knew  the  fiicts ;  and  if  he  did  not,  when  he  is  informed  of  them, 
if  he  use  the  chattel,  and  say  that  A.  must  look  to  B.,  that  is  a  conversion, 
and  a  demand  need  not  be  proved.  —  lb. 

6.  Scone.    Reservation  of  possession  by  vendor.    A  reservation  by  the  vendor  witii  the 

buyer's  consent,  of  the  possession  and  use  of  articles  absolutely  sold,  though 
they  are  consumable  in  the  use,  is  only  a  badge  of  fraud. — Richmond  v. 
Crudup,  681. 

[See  AssiONMENT  in  Tbubt  fob  Cbeditors.) 

7.  Same.    In  fraud  of  creditors.  —  Banks  v.  Thomas,  28. 

(See  Fraudulbnt  Convbyancb.). 

8.  Same.    SeUer^s  Lien.    A  trustee,  to  whom  a  conditional  buyer  conveys  the  slave, 

to  secure  a  previous  creditor,  takes  him  subject  to  the  seller's  lien,  which 
will  be  enforced  in  equity,  upon  the  seller's  bill  against  the  buyer,  his  cred- 
itor and  trustee,  by  a  decree,  that  they  pay  the  price  at  a  short  day,  — also, 
that  the  sale  be  rescinded,  and  the  slave  re-delivered.  —  Gambling  v.  Read, 
281. 

9.  Same,    Unfitness  for  purpose.    A  machinist,  in  selling  a  worthless  machine  for  a 

good  one,  is  guilty  of  fraud,  whether  aware  or  ignorant  of  the  defect  And 
in  such  case  equity  will  ei\]oin  the  seller  from  collecting  a  negotiable  se- 
curity, executed  for  the  price,  and  compel  him  to  account  for  any  part  of  the 
purchase-money,  paid  to  him  or  his  bond  fide  assignee ;  but  such  assignee 
will  not  be  enjoined  from  collecting  it. — Dondson  v.  Young,  165. 


INDEX.  531 

SALE,  —  continued. 

Of  Land. 

10.  Vendor' 8  Lien  passes  to  assignee  of  security  given  fir  price.    Unpaid  purchase-money 

secured  by  a  mortgage  of  the  property  sold,  or  simply  by  a  reservation  of  the 
title  in  the  seller,  draws  after  it,  when  assigned,  the  security  provided  for  its 
payment.  Hence  in  sales  of  land,  where  the  vendor  gives  his  bond  for  the 
title,  and  the  purchaser  his  note  for  the  money,  an  assignee  of  one  of  the 
notes  may,  without  more,  subject  the  estate  to  the  payment;  as  he  may  also, 
in  the  case  of  a  mortgage.  But  if  the  title  passes  out  of  the  vendor  by  a  con- 
veyance unconditional,  his  equitable  lien  does  not  pass  to  an  assignee  of  the 
purchase-money.  —  Graham  v.  Mc  Campbell,  62,  and  see  note  68. 

11.  Same,     What  within  Statute  of  Frauds,    A  right  of  permanently  overflo.wing  the 

land  of  another,  by  a  miU-dam  to  be  constructed  below  his  line  is  a  heredita- 
ment; and  a  contract  for  the  sale  of  it,  must,  therefore,  be  in  writing — 
Harris  v.  MiUer,  168. 

12.  Same.    Same,    Re-marking  does  not  proceed  upon  the  idea  of  a  transmission  of 

title,  but  upon  that  of  ascertaining  boundaries  which  are  unknown  ;  and  though 
it  have,  in  any  case,  the  efiect  of  changing  the  possession  of  any  given  land 
from  one  to  another,  it  is  not  within  the  statute  of  frauds,  because  it  is  not  a 
sale ;  but  if  the  boundary  be  known,  and  the  parties  agree  upon  a  new  one, 
whereby  there  is  a  change  of  possession,  that  is  void  under  the  statute  of 
frauds.  —  Yarborough  v.  Abemaihy,  418. 

(See  BouifDABiBS.) 

18.  Same,  Same,  Verbal  agreement,  A  verbal  agreement  to  receive  real  estate  in 
discharge  of  debt,  will  not  be  taken  out  of  the  statute  of  frauds,  by  a  sub- 
mission to  referees  of  the  question — at  what  price  it  should  be  received  — 
though  the  referees  fix  the  price  in  writing  under  seal,  and  in  the  shape  of 
an  award. — Rice  v.  Ravings,  496. 

14.  Same,    Same,    Hereditament — Easement,    Note  to  Harris  y.  Miller,  161, 162. 

16.  Of  Land,  ContrcKt  of  Sale,  Description  of  premises.  In  a  contract  for  the  sale 
and  purchase,  at  a  gross  sum,  of  a  given  number  of  acres — off  the  west  end  of 
the  vendor's  tract  to  come  to  a  road,  thence  in  the  direction  of  a  certain  fence,  to  a 
specified  point — the  vendee  will  be  entitled  to  the  named  quantity  of  acres, 
though  not  included  between  the  west  end  of  the  tract,  the  road  and  the  line, 
run  thence  to  the  point.  And  the  construction  of  the  oentract  will  be  the 
same  towards  a  subsequent  contractor  for  the  residue  of  the  tract  after  the 
first  vendee's  purchase  should  be  surveyed — Harper  v.  Lindseg,  810. 

{See  Intbbprbtation.) 

16.  Same,    Relation  between  vendor  and  vendee.     Incumbrance  on  vendor's  title.    The 

relation  between  the  vendor  and  vendee  is  similar  to  that  of  landlord  and 
tenant  Neither  the  vendee  nor  the  tenant  can  do  any  thing  in  pr^udice  of 
the  title  under  which  they  hold.  Hence,  if  there  be  an  incumbrance  upon  a 
vendor's  title,  or  an  adversary  title,  and  it  be  extinguished  by  the  vendee,  it 
will  enure  to  the  benefit  of  the  vendor,  who  will  be  bound  to  make  an  abate- 
ment in  the  purchase-money  equal  to  what  it  cost  to  clear  the  title.  This  is 
the  result  of  the  relation ;  and  it  follows  whether  the  vendor  had  any  title 
when  he  sold  or  not.  -^  Meadows  v.  Hopkins,  181. 

17.  Same,  By  clerk  and  master  under  a  decree  in  chancery,  after  Jiat  fbr  writs  of 

error  and  supersedeas  to  reverse  it, — void.  —  Ckubome  v.  Crockett,  607. 

{See  Chanosbt,  16, 47.) 
SCIRE  FACIAS, 

1.  On  a  recognizance  in  State  causes,  plea  at  mm  est  factum  to  recogniJEanoe  demur- 
rable. ^BtzriUey  V.  The  State,  98 
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2.  Allegation  in,  that  recognizance  was  returned  into  clerk's  office  by  justices, 

sufficiently  certain  allegation  that  it  was  taken  before  them.  —  The  State  y. 

Cherry,  2S2. 

{See  Cbiuinal  Law,  88-40.) 

8.  Though  void  as  to  infants  for  want  of  personal  services  is  good  as  to  adults,  or 

only  irregular.  —  Valentine  y  Cooley,  618. 

{See  Infant,  2,  8:  Pbactiob,  4,  6.) 
SEISIN, 

What  necessary  in  ancestor  to  transmit  the  estate  to  heir  by  descent ;  or  in  wife, 

to  make  husband  tenant  by  the  curtesy  —  Guion  v.  Burton,  665. 

{See  Descent.) 

SHERIFF, 

1.  Return  not  traversable.    No  ayerment  can  be  allowed  against  a  sheriff's  return. 

If  untrue,  the  remedy  is  by  action  on  the  case  for  a  fedse  return. — McBee  r. 
The  State,  122. 

2.  Process  issued  by  justice  may  be  senred  by  deputy  sheriff.  —  Union  Bank  y. 

Ijowe,  225. 

{See  Practice,  8.) 

8.  Bail,  in  what  cases  sheriff  may  take.  —  The  State  y.  Horn,  478. 

{See  Criminal  Law,  1.) 

4.  Non-return  of  execution,  may  be  moved  against  for,  in  Chancery  Court.  — Porter 

v.  Benson,  519. 

5.  Competency  of  Sheriff  to  prove  toant  of  notice  of  sale.    The  sheriff  is  competent, 

but  not  bound,  to  give  evidence  of  his  own  failure  to  give  notice  of  the 
time  and  place  of  sale  as  required  by  the  Act  of  1799,  c.  14,  §  1. —  Valentine 
y.  Cooley,  618. 
SLAVES  AND  SLAVERY, 

1.  Freedom,  bequest  of,  to  take  efiect  after  the  death  of  testator's  wife,  with  a 

contingent  power  of  disposition  by  the  wife  in  the  mean  time,  construed 
fiivorably  to  the  freedom.  — Jacob  v.  Sharp,  114. 

2.  Bequest  to  the  same  purpose  without  the  contingent  right  of  disposition,  con- 

strued. -—  Lavina  v.  Duffield,  in  note,  117. 

{See  Frbedoic.) 
8.  What  disposition  of  a  slave  by  a  father  to  a  child  is  a  bailment  or  gift  under  the 
North  Carolina  Act  of  1806,  Rev.  c.  701,  McKissick  v.  McKissick,  427. 
{See  Gift,  1 ;  LimitItion  of  Actions  and  Suits,  8.) 
4.  Emancipation  of  slaves  under  Act  of  1801,  c.  27,  good  without  chairman's  report 
upon  the  petition.  —  Stewart  v.  Miller  ^  Moore,  574. 

{See  Emancipation.) 
SPECIFIC  PERFORMANCE, 

Lapse  of  time  when  a  bar  to.  —  Koen  v.  White,  858.  Whether  consideration  may 
be  inquired  into  on  bill  for,  brought  by  assignee  of  contract  or  title  bond.  — 
Thompson  v.  Branch,  890 ;  Koen  v.  White,  858. 

{See  Chancebt,  8-9.) 
STATUTE  OF  FRAUDS, 

1   English  and  Tennessee,  difference  in  phraseology  of.  —  Note  to  Harris  y.  MiBer, 

161. 

{See  Sale,  11, 12, 18.) 

2.  Avoid  gifts  of  lands,  &c.,  but  not  of  money,  stock,  choses  in  action,  &c.  —  Ew- 

ing  v.  Cantrell,  864. 

{See  Chancery,  12, 18, 14.) 

8.  Award,  what  will  or  not  take  agreement  out  of.  —  iUee  y.  Bowlings,  496. 

{See  Sale,  18.) 
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STATUTES  CITED 
1589,81Eliz.c.6,§5 
1715,c.  31,  §  7 
1715,  c.  48.  . 
1762,  c.  6,  §13 
1766,  c.  8.  . 
1779,  c.  6,  §  4 
1779,  c.  10,  §§  8, 
1784,  c.  22,  § 
1784,  c.  10 . 
1784,  c.  22,  § 
1787,  c.  2,  § 
1789,  c.  67  .    . 

1789,  c.  23.    . 
1789,c.  23,  §    4 

1790,  c.  11 .  . 
1794,  c.  1,  §52 
1794,  c.  1,  §32 
1796,  c.  18  .  . 
1799,  c.  14,  §  1 
1799,  c.  19 .  . 
1801,  c.  7,  §  6 
1801,  c.  6,  §48 
1801,  c.  6,  §68 
1801,  c.  6,  §59 
1801,c.  25,  §  1 
1801,  c.  25,  §  2 
1801,  c.  27.  . 
1803,  c.  18,  §  1 
1806,  c.  1,  §21 
1809,  c.  89.  . 
1809,  c.  49,  §  4 
1811,0.13.  . 
1811,  c.  78,  §  12 
1811,  c.  72,  §  4 
1813,  c.  78,  §  8 
1819,  c.  18.  . 
1821,  c.  21,  §  1 

1821,  c.  66  .  . 

1822,  c.  29  .  . 
1823,0.28.  . 

1823,  o.  38  .  . 
1823,0.  64,  §  8 

1824,  0.22,  §  6 

1825,  0.  15 .  . 
1825,0.25.  . 
1825,  0.  66  .  . 
1826,0.41.  . 
1827,0.  35,  §  4 
1827,  0.  79,  §§  2, 
1829,  0.  62 .  . 
1881,0.  4. 


8 


AND  EXPOUNDED, 

Fenalties,  limitation  of  suits  for 476 

Laws  in  force 476 

Distribution 630 

Guardian's  leases,  oorenant  against  waste 525 

Distribution 630 

Grand  jury,  supplying  plaoes  of  those  on  original  panel  192 

lietailing  liquors 235 

Dower,  provision  instead  of,  election 378 

Descents 672 

Descents 572 

Execution  in  chancery 524 

Joint  and  several  demands    . 140 

Proof  of  wills 95 

Second  proviso,  executors  and  administrators ...   73, 163 

Act  of  Congress  —  authentication  of  State  records,  &o.  84 

Service  of  process  by  deputy  sheriff 225 

Witnesses.    Incompetency  of  persons  of  mixed  blood  120 

Descents 572 

Execution  notice  of,  to  tenant  in  possession     ....  613 

Divorce 131 

Service  of  process  by  deputy  sheriff 225 

Decrees  in  chancery,  mode  of  divesting  title  by  .    .    .  607 

Motion  for  nonsuit '  .    .    .    .  547 

New  trial,  not  more  than  two  to  same  party    ....  163 

Statute  of  frauds 161 

Eraudulent  conveyance 364 

Emancipation 574 

Executions,  failure  to  return,  remedy 521 

Processioning 206 

Lotteries 427 

Circuit  courts 522 

Retailing  liquors 237 

Writ  of  error  and  supersedeas 607 

Equity  jurisdiction  given  to  Court  of  Err(»v   ....  522 

Equity  jurisdiction  restored  to  Circuit  Court  ....  522 

Descent  among  illegitimates 578 

Amendments — justices' records 16 

Champerty 187,286 

Bastardy 124 

Posthumous  children 578 

Retailing  liquors 255 

Damages  on  affirmance 225 

Entry  of  occupancies 102 

Descent,  child  of  color 578 

Landlord's  lien  for  rent 898 

•  Service  of  process  by  deputy  sheriff 265 

Loaning  Nashville  Bank  notes 585 

Service  of  process  by  deputy  sheriff 225 

Chancery  courts 522 

Clock  peddlmg 476 

Bail  in  criminal  oases,  sherifTs  power 478 


t 
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STATUTES  CITED  AND  EXPOUNDED,— continued. 

1881,  c.  69.    .    .    .  Lottery— private 421 

1831,0.25.    .    .    .  Delirerj  bonds 402 

1881,0.80.    .    .    .  Retailing  liquors  .  287 

1881,  c.  102    .    .    .  Free  persons  of  color,  immigration  of 881 

1882,  c.  11 .    .    .    .  Attachment  in  chancery 864 

1832,0.84.    .    .    .  Retailing  Uquors 287 

1885,  c.  4,  §§  4, 18  .  Chancellor's  powers  to  give  judgment,  against  sheriff  for 

non-return  of  execution 524 

1885,  c.    5,  §    7.    .    Circuit  courts 124 

1885,  c.    6,  §    8  .    .    County  courts  124 

1885,  c.  19,  §    6  .    .    Execution,  non-return  of,  remedy  for 523 

1887,  c.  58,  §   4 )    .    «       ,  .  -    .    J    r 

looT      ack  I   oc        Gnna  jurors,  summonmg  persons  mstead  of  panel .    .    198 

iooY,  C.  Ov,  §     «  ^     • 

Code, 

1776,1777.    .    .    .    Champerty 187 

2172 Witnesses  to  will 95 

2280 Limitations 168 

2420 Descent 565 

2515 Guardian's  lease 525 

2760 Limitations 78 

2788 „      84 

2786 „      168 

2964-2966  ....    Nonsuit  and  nolle  prosequi 547 

8178 Writ  of  error  and  supersedeas 607 

8869 Sheriff  .    .    .    • 519 

4007-4016.    .    .    .    Grand  jury 192 

4123 Jurisdiction  of  justice  on  note 510 

4484,4485.    .    .    .    Master's  deed 607 

STATUTES, 

1.  Relate  to  their  passage  when  signed  by  speakers.  ^^Dyer  ▼.  The  State,  287. 

2.  Are  not  laws  till  signed  by  speakers.  —  lb. 

When  they  take  effect,  note  255,  256. 
8.  Repeal  of.  —  lb, 
SUBSTITUTION, 

Principles  o£    Translation  of  texts  of  dvil  law.  — Note  to  Sccadand  y.  Settie,  178. 

{See  SuRBTT,  8.) 
SUCCESSION, 

Whether  widow  can  daim  coUcUion  of  advancements.  Under  the  North  Carolina 
Act  of  1784,  c.  22,  §  8,  the  widow  of  an  intestate  is  not  entitled  to  have 
advancements  to  his  children  in  his  lifetime  collated,  so  as  to  form,  out  of 
the  advancements  and  residue  on  hands  at  the  death,  a  mass  to  be  divided 
between  her  and  her  children.  She  is  only  entitled  to  a  share  of  what  re- 
mains after  deducting  the  advancements.  —  Brunton  v.  Bntneon,  680. 
SUMMONS, 

Corporation    may   be   made    liable   by,  without  distringas.  -—  Union  Bank   t. 
Lowe,  225. 

(5e0  Corporation  ;  Practice,  1,  2,  8,  4.) 
SUPERSEDEAS.    (See  Error  and  Supbrbbdeab.) 
SURETY, 

1.  Discharge  of.    Time  given  to  principal.    Taking  additional  secwrity.    If  a  creditor 
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SURETT, — continued, 

take  a  deed  of  trust  on  his  principal  debtor's  property  —  not  stipnlatlng  to 
grant  the  debtor  any  delay,  the  taking  of  such  additional  security  does  not 
discharge  the  surety.  But  if  the  surety  pay  the  money,  he  is  entitled  to  be 
substituted  in  the  creditor's  place  to  the  additional  sectu-ity.  The  surety 
will  be  discharged  if  the  creditor  has  put  it  out  of  his  power  to  make  an 
assignment  of  the  subsidiary  security.  —  Scanland  y.  Settle,  169. 

2.  Sureties  for  sacceasive  appeals  are  not  co-sureties.  If  a  judgment,  rendered  by  the 
County  Court  against  two,  is  afBrmed  in  the  Circuit  Court  against  them  and 
their  surety  for  the  appeal,  —  and  is  again  afSrmed  in  the  Supreme  Court 
against  the  three  and  their  surety  for  the  second  appeal,  —  the  first  and  last 
sureties  are  related  as  principal  and  surety,  not  as  co-sureties ;  and  if  the  first 
pay  the  judgment,  he  is  not  entitled  to  contribution  from  the  second.  —  Cowen 
Y.  Duncan,  470. 

8.  Bight  of,  to  be  substituted  to  any  security  taken  by  the  ereditori  Texts  of  the 
civil  law  relating  to.  — Note  to  Scanlcmd  y.  SetUe,  178, 174. 

{See  Cession  of  Actions.) 


T. 

TIME, 

1.  0/ prescription  begins  to  run  against  grantee  out  of  possession  firom  the  date  of 

his  grant.  Brown  y.  BaJdridge,  1 ;  against  the  demand  of  ward  against  guardian 
firom  settlement  between  them.  —  Caplinger  y.  Stokes,  176. 

(See  Grant,  1,  2;  Chancert,  6.) 

2.  Lapse  of,  when  a  bar  to  specific  performance,  Koen  y.  Whitens  Heirs,  858.    How  it 

afiects  equities  of  redemption.  —  Note  to  Wood  y.  Jones,  518. 

{See  Chancery,  6,  44.) 
TRESPASS, 

1.  No  man  shall  be  excused  of,  except  it  be  adjudged  utterly  without  his  fiiult,  and 

that  he  committed  no  negligence  to  give  occasion  to  the  hurt. — Note  to  Chil- 
dress y.  Yowrie,  564. 

2.  When  the  law  authorizes  an  act,  and  nothing  is  done  but  what  is  necessary  to 

accompUsh  the  act,  those  who  perform  it  are  not  liable  as  trespassers.  —  lb. 
TROVER, 

1.  Conversion  by  conditional  vendee  and  buyer  from.    Upon  the  dehyery  of  a  chattel 

firom  A.  to  B.  if  an  agreement  be  made  between  them,  —  "  Thai  ihe  property 
shall  remain  in  A.,  and  the  possession  and  use  be  enjoyed  by  B. ;  and  if  by  a  limited 
time  B.  do  for  A.  certain  work,  the  property  shall  be  B.'s,**  —  such  agreement 
is  legal.  And,  in  such  case,  if  B.  sell  the  chattel,  he  is  guilty  of  a  conyersion ; 
and  so  is  the  buyer  firom  him  if  aware  of  the  fiicts ;  and  if  not,  when  he  is 
informed  of  them,  he  use  the  chattel,  and  say  that  A.  must  look  to  B.,  that  is 
a  conyersion,  and  a  demand  need  not  be  proved.  —  Houston  y.  Dyche,  76. 

2.  Evidence  in  trover.    Demand  and  refusal  —  conversion.    Where  the  right  of  property 

in  a  chattel  is  in  one  person,  and  the  possession  rightly  in  another,  —  as  by 
some  species  of  bailment  or  the  like,  — a  demand  will  put  an  end  to  the  pos- 
session ;  and  in  such  case  refiisal  is  evidence  of  conversion ;  but  it  is  un- 
necessary either  to  make  or  to  prove  a  demand  and  refiisal  where  there  is 
other  evidence  of  a  conversion.  —  lb. 
8.  Bailment.  Hirer^s  responsibility.  Changing  service  —  conversion.  A  hirer  of  a  slave 
for  a  specific  service  is  responsible  for  all  damages  arising  firom  employing  the 
slave  in  a  diflerent  service ;  as  he  is  also  for  a  loss  occurring  while  the  slave 
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is  so  employed,  though  the  proximate  cause  of  such  loss  was  inevitable 
casualty.  It  is  a  fraud  upon  the  rights  of  the  owner,  and  a  conversion  to 
put  a  slave  to  a  service  entirely  different  from  that  for  which  he  was  hired. 
Angus  v.  Dickarson,  469. 

{See  Bailment,  2,  8,  4.) 

TRUST, 

1.  Resulting  or  iibplied,  how  created.  —  Thompson  v.  Brcmch,  890. 

2.  Direct  and  implied,  limitation  of  actions  and  suits  as  to.  —  Wood  v.  Jones,  618. 

{See  Chancery,  60-64.) 


u. 

USURY, 

1.  The  contract  being  void  only  for  the  excessive  interest,  the  usury  must  be 

pleaded  in  bar  to  so  much  and  no  more.  —  Reed  v.  Moore,  80. 

{See  Pleading,  6.) 

2.  Loan  of  depreciated  notes  to  be  repaid  in  sound  funds,  made  to  enable  the  bor- 

•  rower  to  pay  a  debt  dollar  for  dollar,  not  usurious.  — Burton  v.  The  School 
Commissioners,  686. 

{See  Constitutional  Law,  16.) 


V. 

VENDOR  AND  PURCHASER, 

1.  Vendor's  lien  passes  to  an  assignee  of  unpaid  purchase-money. —  Graham  v. 

Mc  Campbell,  62. 

2.  But  not  after  a  conveyance  in  fee  in  Tennessee.  — lb. 

{See  Sale,  10.) 
8.  Vendee  is  estopped  to  dispute  the  vendor's  title.  —  Meadows  v.  Hopkins,  181. 
4.  Fraudulent  vendee,  1.  e.,  one  who  purchases  (ifter  judgment  against  the  vendor, 
cannot  set  up  against  a  purchaser  at  a  sale  under  an  execution  upon  the 
judgment,  an  outstanding  title.  —  Rochell  v.  Benson,  8. 

{See  Fraudulent  Conveyance.) 
6.  Purchaser  from  a  vendor  out  of  possession  of  land  adversely  held,  cannot  main- 
tain against  the  vendor  an  action  upon  the  covenant  of  warranty ;  for  the  deed 
and  all  the  covenants  are  void.  —  WiUiams  v.  Hogan,  187. 

{See  Champerty  ;  Covenant,  2.) 

6.  Construction  of  contract  of  sale  as  to  description  of  premises.  — Harper  v.  Lind- 

set/,  810. 

{See  Sale,  16.) 

7.  Possession  of  verbal  vendee  is  possession  of  vendor.  —  Valentine  v.  Cooley,  618. 

{See  Limitations  of  Actions  and  Suits,  6.) 
VERDICT, 

1.  Founded  on  immaterial  issue,  no  judgment  can  be  rendered  upon. —  Troit  v. 

West,  168. 

{See  Pleading,  18.) 

2.  Not  sustained  by  evidence  will  be  set  aside. — lb. 

{See  New  Trial.)' 

8.  Will  aid  want  of  similiter,  but  not  want  of  plea  and  issue.  — Motley  v.  MaJtthews, 

678. 

{See  Pleading,  16.) 
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w. 

WAIVER.    {See  Acquis&cenge  and  Waiysb.) 
WABD.    (See  Guardian  and  Wakd.) 
WABEANTY  AKD  DECEIT, 

1.  Fraud,    Mere  false  representation.    A  machixiiit,  in  sellmg  a  worthless  machine  for 

a  good  one,  is  guiltj  of  fraud,  whether  aware  or  ignorant  of  the  defect.  — 
Dondson  y.  Young,  165. 

2.  Liability  of  heir  on  ancestor's  warranty. 

(See  Ancestor  and  Heir.) 

3.  On  sale  of  land  held  adversely  to  the  vendor,  warranty  is  void.  —  WilUams  y. 

Hogany  187. 
WASTE.    (See  Guardian  and  Ward,  8.) 
WATERCOURSE, 

1.  Riparian  owners,  their  rights  as  to  backwater.    To  caase  the  waters  of  a  stream,  by 

the  erection  of  a  dam  or  the  like  below  a  party's  line,  to  overflow  his  grounds 
and  springs ;  or,  thereby  t<^ create,  near  his  residence,  ponds  of  stagnant  and 
offensive  water,  injurious  to  health,  is  a  nuisance,  and  an  actionable  injury. 
Neal  ^  JShdton  v.  Henry,  17. 

2.  Right  of  flooding  land  above,    A  right  of  permanently  overflowing  the  land  of 

another,  by  a  mill-dam  to  be  constructed  below  his  line,  is  a  hereditament ; 
and  a  contract  for  the  sale  of  it  must,  therefore,  be  in  writing. — Harris  v. 
MiUer,  158. 

(See  Sale,  11-14;  Statute  of  Frauds.) 
8.  On  the  subject  of  watercourses.  —  See  Note  to  Harris  fc  Miller,  162. 
WIDOW, 

1.  How  her  dower  may  be  barred  by  testamentary  provision.  —  Reid  v.  Campb^, 

878. 

(See  Chancery,  28 ;  Dower.) 

2.  Whether  she  may  have  .advancements  to  children  collated  upon  the  distribution 

of  the  estate  of  her  husband  remaining  on  hand  at  his  death  intestate.  — 
Brunson  v.  Brunson,  680. 

(See  Succession.) 
WILL, 

Jurisdiction  and  Probate.  How  proved  on  issue,  devisamt  vd  non.  At  common  law, 
all  the  subscribing  witnesses  need  not  be  called,  imless  it  first  appear  that  the 
instrument  produced  labors  imder  doubt  and  suspicion.  The  Act  of  1789, 
c.  28,  going  upon  the  principle  that  the  issue,  deoisavit  vd  non,  implies  doubt 
and  suspicion,  requires  the  party,  in  the  first  instance,  to  call  all  the  living 
witnesses  within  the  jurisdiction  of  the  Court ;  and  that  is  the  only  change 
the  Act  has  made  on  the  common  law.  Therefore,  if  the  witnesses  reside 
out  of  the  jurisdiction  of  the  Court,  proof  of  their  handwriting  is  admissible, 
as  it  is  at  common  law.  The  proper  officer's  return  on  a  subpoena  for  the  wit- 
ness is  sufficient  evidence  of  the  &ct,  as  was  decided  in  McDonald  v.  Mc- 
Donald, 5  Yerger,  807 ;  but  it  may  also  be  shown  by  any  other  evidence 
tending  to  prove  it.  —  Crockett  v.  Crockett,  95. 

(See  Evidence,  2,  8 ;  Devisavit  vel  non.) 
WITNESS, 

1.  Competency.  Of  persons  of  mixed  blood  in  criminal  prosecutions,  Jones  v.  The 
State,  120. 

(See  Criminal  Law,  6.) 
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WITNESS, — continued. 

2.*  Of  grand  juror,  on  indictment  against  a  witness  examined  before  the  grand  jury 
for  peijnry  committed  in  that  examination.  —  Crocker  v.  The  State,  127. 

{See  Criminal  Law,  7.) 

8.  Of  6at7  orprosecuBon  surety,  for  party  for  whom  they  are  bomid,  upon  release  and 
substitution  of  other  surety.  —  Craighead  y.  The  Bank,  199 ;  Boss  y.  Blair,  526. 

4.  Of  guardian,  who,  haying  giyen  bond  to  prosecute  an  action  of  ejectment  in  their 
names,  is  released  when  they  come  of  age,  and  offered  as  a  witness  in  the 
case  for  wards.  —  Boss  y.  Blair,  625. 

6.  Of  father,  for  his  own  children  in  ejectment,  where  his  wife  haying  been  entitled 
to  dower  in  the  land,  they  join  in  a  relinquishment  thereof  to  the  chil- 
dren.—  26. 

6.  Of  sheriff,  to  proye  want  of  notice  of  sale  according  to  Act  of  1799,  c.  14,  §  1.  — 

Valentine  y.  Cooleg,  618. 

7.  To' will,  necessity  of  producing.  —  Crockett  y;  Crockett,  95. 
WRIT.    {See  Pbaoticx,  1-4.) 

WRIT  OF  ERROR.    {See  Ebbos  and  Supbbsbdeas.) 
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